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PREFACE. 


The  jurisdiction  exercised  under  the  writ  of  habeas  corpus 
embraces  many  interesting  and  important  subjects.  It  is 
invoked  to  remove  alleged  illegal  restraint  of  personal 
liberty;  but  as  all  restraint  is  not  illegal,  it  becomes 
important  to  a  ready  and  just  administration  of  the  law, 
that  there  should  be  a  clear  apprehension  of  the  nature 
and  extent  of  the  right  of  personal  liberty  and  the  limita- 
tions to  which  it  may,  legally,  be  subjected. 

Restraint  may  be  imposed  under  legal  process  emanating 
from  a  federal  court,  or  imder  color  of  federal  authority 
without  process.  In  such  cases  it  is  important  to  imder- 
stand  the  nature  and  extent  of  the  jurisdiction  of  the  state 
courts  under  the  writ  of  habeas  corpus. 

The  restraint  may  be  imposed  imder  legal  process  ema- 
nating fix>m  a  federal  or  state  court  when  the  legality  of 
the  imprisonment  may  depend  on  the  extent  or  rightful 
exercise  of  the  jurisdiction  of  the  court  granting  the  pro- 
cess, or  on  the  sufficiency  of  the  process  itself.  Process 
may  be  irregular  and  yet  the  prisoner  may  not  be  entitled 
to  be  discharged,  for  the  writ  of  habeas  corpus  is  not  a 


^ 
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remedy  in  all  cases  of  false  imprisomnent.  It  may  be 
regular  and  yet  the  prisoner  may  be  entitled  to  be  dis- 
charged, for  the  imprisonment  mider  it  may,  notwithstand- 
ing its  regularity,  be  illegal. 

The  restraint  may  be  imposed  under  a  claim  of  private 
authority,  and  that  authority  may  be  denied,  or  there  may  be 
conflicting  claims  for  the  custody  of  the  person  restrained ; 
and  the  restraint  may  be  imposed  in  the  exercise  of  the 
duty  of  extradition  of  fugitives  from  justice  or  from  ser- 
vice, and  in  such  cases  not  only  the  validity  of  the  process 
employed  may  be  brought  in  question,  but  also  the  consti- 
tutional powers  of  congress  and  of  the  states. 

Thus,  under  the  writ  of  habeas  corpus,  it  may  become 
necessary  to  decide  as  to  the  extent  and  legal  exercise  of 
the  jurisdiction  of  a  federal  court  or  officer,  or  of  a  state 
court ;  the  validity  of  legal  process  in  respect  to  any  or  all 
the  many  groimds  on  which  it  is  liable  to  be  impeached ; 
the  constitutionality  of  state  and  federal  laws;  the  right 
of  prisoners  to  be  admitted  to  bail,  and  the  right  and  some- 
times the  expediency  of  continuing  private  custody. 

This  jurisdiction,  so  extensive  and  important  and,  when 
in  competent  hands,  so  beneficent,  has  in  some  states  been 
committed  to  inferior  officers  not  learned  in  the  law;  and 
there  have  not  been  wanting  magistrates  of  this  class, 
ambitious  of  the  distinction  of  Habeas  Carpus  Judges^  who 
have  cherished  the  pleasing  illusion  that,  though  destitute  of 
every  other  qualification  for  the  judicial  office,  they  were 
quite  sufficient  for  a  proceeding  in  which  the  law  appeared 
to  them  to  be  concerned  only  for  the  release  of  prisoners. 
And  there  have  not  been  wanting  magistrates  of  higher 
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rank,  who,  though  acknowledging  their  subjection  to  the 
law  in  all  other  .proceedings,  have,  when  acting  under 
the  writ  of  habeas  corpus,  deluded  themselves  with  the 
idea  that  they  were,  judicially,  omnipotent.  In  such  hands 
there  is  reason  to  fear  that  the  law  has  suffered  viola- 
tion in  the  discharge  of  prisoners  as  often  as  in  the  com- 
mitments which  they  have  reviewed. 

The  practitioner  who  has  imdertaken  to  investigate,  and 
the  judge  who  has  been  required  to  administer  the  law 
under  this  writ  have  doubtless,  at  times,  felt  a  regret  that 
some  one  had  not  lessened  their  labors  by  a  careful  collec- 
tion and  methodical  arrangement  of  the  principles,  of  law 
commonly  involved  in  the  proceeding,  the  rules  of  prac- 
tice by  which  it  is  governed  and  the  decisions  wherein  they 
have  been  applied  and  illustrated.  The  profession  has, 
hitherto,  been  without  such  aid.  The  only  service  of 
practical  value  which  has  been  rendered  is  the  learned  note 
in  3  HilVs  Reports^  647,  by  Nicholas  Hill,  Jr.,  Esq.,  to 
which  as  well  as  to  the  encouraging  counsel  of  its  generous 
and  accomplished  author,  I  have  been  greatly  indebted.  I 
desire  also  to  express  my  obligations  to  Francis  Wharton, 
Esq.,  the  learned  author  of  the  valuable  work  entitled, 
"American  Criminal  Law,"  for  his  interesting  article  on 
the  extradition  of  fugitives  from  justice,  foimd  in  6  JPenna. 
Law  Joumaly  412,  which  he  kindly  placed  at  my  service. 

The  object  of  the  following  pages  has  been  to  supply  a 
work  of  the  description  above  indicated,  which  no  one  else 
has  foimd  inclination  or  leisure  to  execute.  With  no 
predecessor  in  this  fi'eld  to  encourage  by  his  success  or 
warn  by  bis  failure,  I  have  been  compelled  in  the  choice 
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and  discussion  of  the  topics  considered,  to  assume  the 
responsibility  and  incur  the  risk,  and  may  therefore,  per- 
haps not  in  vain,  ask  for  the  performance  the  indulgence 
usually  extended  to  the  labors  of  a  pioneen 

ROLUN  C.  mjRD. 

Mount  Ybrnon,  Omo, 

September,  1858. 
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THE  RIGHT  OF  PERSONAL  LIBERTY. 


CHAPTER  L 

GENERAL  NATURE  AND  LIMITATIONS  OF  THE  RIGHT. 

BeetioB  I.   Obmibal  hatvbb  ov  turn  bioit. 
IL  Katubb  ov  rn  LniTATioirfl. 

SECTION  I. 

GENERAL  NATURE  OF  THE  RIGHT. 

Personal  Liberty  is  the  power  of  unrestrained 
locomotion.  The  right  to  exercise  it  springs  from  the 
fundamental  laws  of  our  being.  The  ever-recurring 
wants  of  the  body,  requiring  continual  labor  for  their 
provision,  and  the  necessity  of  exercise  to  the  healthy 
action  of  all  its  vital  processes,  render  locomotion 
indispensable  to  animal  existence.  Han  shares  these 
wants  with  inferior  animals,  and,  were  he  their  equal 
only,  should  share  their  freedom  also.  But  he  has 
other  wants  no  less  imperious  than  those  of  the  body : 
knowledge,  the  aliment  of  the  soul ;  and  happiness, 
the  object  of  its  unceasing  aspiration.    To  supply 
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these  varied  wants,  he  is  constrained  to  employ  his 
powers  with  unremitting  cara  Acting  upon  that 
enlightened  sense  of  independence,  which  a  know- 
ledge of  his  nature  and  destiny  alone  can  inspire, 
he  pursues  happiness  in  whatever  paths  it  invites  him ; 
gives  his  days  to  labor,  to  study  or  to  pleasure; 
remsdns  in  one  place  or  visits  all;  in  a  word,  in  the 
exercise  of  liberty  attains  the  full  enjoyment  of  life. 

A  survey  of  the  nations  of  the  earth,  to  discover 
where  the  right  of  personal  liberty  haa  been,  and 
now  is,  most  generally  imderstood,  most  highly  prized 
and  most  effectually  secured  to  every  walk  in  life, 
and  to  observe  the  liberalizing  and  elevating  influence 
which  a  just  sense  of  it  exerts  upon  the  govern- 
ment which  fosters  and  secures  it,  the  vital  energy 
which  it  imparts  to  the  administration  of  public  affairs, 
and  the  unfailing  stimulus  which  it  supplies  to  private 
enterprise,  would  prove  alike  grateful  to  the  spirit  of 
philosophic  inquiry  and  flattering  to  the  pride  of  an 
American  citizen.  But  it  is  the  object,  rather,  of  the 
following  pages  to  ascertain  what  are  the  limits  of 
this  right ;  how  it  is  secured,  and  how,  when  ill^ally 
assailed,  it  may  most  speedily  be  vindicated. 

The  right  of  personal  liberty,  thus  inhering  in 
man  as  an  independent  sentient  being,  though  abso- 
lute and  of  inestimable  value,  is  not  without  material 
qualifications.  ''Man,"  says  Montesquieu,  ''is  bom 
in  society  and  there  he  remains."  Grovemment  is 
essential  to  the  preservation  of  society,  and,  in  some 
form,  everywhere  prevails.  Thu8»  bom  in  society 
and  under  government,  enjoying  the  pri^dleges  of 
one  and  the  protection  of  the  other,  he  cannot  right- 
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fully  exercise  any  power  incompatible  with  the  well- 
being  of  either.  Hence,  each  member  of  society,  in 
the  exercise  of  his  right  of  liberty,  as  well  as  of  his 
other  absolute  rights,  is  subject  to  such  limitations 
and  penalties,  as  the  common  welfare  and  the  just 
ends  of  government  may  require. 


SECTION  n. 

NATUBE  OF  THE  LUnTATIONS. 

The  limitations  of  the  right  of  personal  liberty  are 
either  of  a  public  or  private  nature. 

L  Limitations  of  a  public  nature  are  those  which  are, 

1.  Punitive  of  crime ; 

2.  Coercive  of  duties  to  the  state ;  or 

3.  Executive  of  duties  to  the  citizen. 

n.  Limitations  of  a  private  nature  are  those  which 
are, 

1.  Coercive  of  private  obligation ;  or 

2.  Licident  to  certain  civil  relations,  viz. : 

1.  Husband  and  wife ; 

2.  Parent  and  child ; 

8.  Guardian  and  ward ; 
4.  Master  and  apprentice ; 
6.  Master  and  servant ; 

6.  Master  and  scholar ; 

7.  Principal  and  special  bail. 
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CHAPTER  IL 


UMITATIOXS   OF  A  PUBLIC  SATTRE. 

ll>  LjL«rr4T«a3»  cvsBCtTs  <fr  »rR«»  tv  tks  stats. 


SECnOX  L 

UQUTATIOXS  ITMrilE  OP  CRDCB. 

la  17$5  it  w»  writMDt  c^  the  Engfish  kw :  It  is  a 
n^aocliolT  truth  that,  amoo^  die  Tarietj  d  actions 
wkidi  ittm  are  dailx  Babli^  t»  commitL  no  ks  dian 
a  kiufedr^ii  azfed  sixrr  ItaTe  been  declared  bir  act  of 
P^urfiameat  to  be  6^hum  wttfaoat  b^ni^  of  dLispgy ; 
ot;  iDt  odMT  wordijv  a>  be  wortbir  of  iiKcaxtt  deatk 
4  BL  Om^  l^  And  in  1510  it  w»  declared  br 
Locd  HoUfimJL  ia  debate  in  tbe  House  of  LtfcdsL  tkat 
the  Bst  bad  beeix  imrteiKed  to  Bsearix  doable  tbat 
wtmber.  4  Jbtu  JitrW.  T. 

In  1544  dub  -^  tireadtui  list '^  bad  bwn  redact  to 
twebre.  4  BL  Com^  WtfrnuL  imL  J^*  JL 

Tbie  »Diie  :3evei:Tty  did  not  prevail  ixr  t&e  Aausrcaa 
Colonwi^  ai^  in  Ejiactand :  Tet  ia  tbeat  maav^  crimen 
wen  ptmiabed  capicilbr  wbtcb  are  now  pos^bed  witk 
mpdaoiimeitc  bt  tbe  irm)»d  Stafiee  xnore  toiici  hall 
tfce  Staaa^  and  tbieee  amott^  tbtf  ow^moet  in  p^^int  «* 
ife  gjanocal  cooipltfteius^  and  dw  constuiiniOi  oumaa-- 
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ity  of  their  criminal  codes,  have  in  effect  abolished 
the  punishment  of  death  for  all  other  crimes  than 
the  single  offence  of  murder.  Law  Rep.,  490. 

Although  doubts  have  been  suggested  as  to  the 
right  of  the  State  to  inflict  capital  punishment  in 
any  case,  and  elaborate  arguments  urged  against  the 
policy  of  it,  the  right  to  imprison  for  crime  in  all 
cases  is  unquestioned.  It  is  not  that  crime  has  be- 
come less  odious  in  the  sight  of  legislators,  but  the 
rights  of  life  and  liberty  more  precious,  that  the 
severity  of  the  penalties  of  the  criminal  codes  of 
England  and  America  has  been  so  greatly  mitigated. 
It  may  be  said  now,  that  in  the  United  States  the 
personal  Uberty  of  offenders  supplies  the  principal 
revenue  of  Penal  Justice.  She  inflicts,  indeed,  pecu- 
niary fines  for  sUght  offences,  and  exacts  the  forfeit  of 
life  for  the  most  atrocious ;  but  the  great  multitude 
of  felons  are  required  to  expiate  their  crimes  in  prison. 

Of  Contempts.  The  right  of  liberty  is  also  subject 
to  restriction  as  a  punishment  for  contempts  of  courti 
which  may,  without  impropriety,  be  classed  with 
crimes. 

A  court  of  justice  represents  the  judicial  majesty 
of  the  people.  Through  the  forms  of  law  it  utters 
their  mighty  voice  in  judgment  Property,  character, 
liberty  and  life  itself,  are  involved  in  the  issues  before 
it;  and  it  needs  all  the  aid  which  composure  can 
lend  to  reason  to  enable  it  to  discharge  wisely  and 
impartially  its  manifold  and  momentous  duties.  Con- 
tempts, therefore,  tending  to  interrupt  or  disturb  the 
court  in  the  administration  of  justice,  have  always 
been  held  to  deserve  instant  and  severe  punishment 
4  Bl.  Cam.,  284. 
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SECTION  n. 

UXITATIOKS  GOSRCIYE  OF  DUTIES  TO  THE  STATE. 


1.  The  duijf  o/*  sMpporiing  and  defending  the  State. 
It  i»  no  less  the  duty  of  the  citizen  to  support  the 
Stete  thMd  it  is  of  the  State  to  protect  the  citizen. 
And  although  our  army  and  navy  are  now  supplied 
by  w>hmle^fs.  it  is  the  undoubted  right  <^  the  State, 
wKen<^TW  in  her  judgment  tiie  puMic  emergency 
Fi^uiiw  it  to  compel  the  citiien  to  enter  her  service. 
And  whiHi  engaged  in  dial  sanriee.  whether  by  com- 
pakii»  or  Tv>hmtanr  enfisiment.  he  beoMnes  subject 
to  her  ixxitrol  und^  offie^nrs  acting  widiin  their 

WhaieTer  chan»  the  Bfe  of  die  sotiSar  or  marine 
iMiy  po«s>e«:!v  it  ^  iKH  ocfee  of  perlsect  Ebiaty.    The 
BUMmmft^  a>  wUSch  d^v  an^  ;siibfiKted..  dmsh  necca 
wry  a>  ^bsa  r^xr  v^*^  dibcqp&w  w&fidEt  ti^  art  of 
war  imtaiBB^K  aw  vH^encuiae^  iseit  a>  be  ^erwrn  and 

C^sMa  B^»W  tjbai^  ^^beiSmce  w^icfi:  a  w^caiisowes 
to  a  mii>^araa^  i?r  w^fevt  ^?c  wtoA  w  i  «!3«eil  » 
mu^hnriita^  ^  ^stt^  :iii&^  ^  cnmmuL  c»^  V(  comb- 
piflbil  to  ^uftir  ^ttt>  a  r^^c^T^itta&mjM  v  ^'^P^^*'^^  ^  ^ 

ly  to  ^^t^rit  ^  vnmuce  ^  Recall*'  k  ^  StsK : 
sHT  ^  r^idasau  M  :tia  ^  >i  >^ummdaeiL  » 

:S^i^  ipfannpi  to  3ak«^  VsiA  :&e  Mmmtfn 


ikt^ 
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1  Chitt.  Cr.  Law,  76,  and  such  is  the  statute  law  of 
several  states. 

It  may  seem  harsh  thus  to  imprison  a  man  not 
only  innocent  of  crime  but  not  even  charged  with 
it  But  it  is  of  the  highest  interest  to  the  community 
that  offenders  should  be  brought  to  justice ;  and  he 
who  refuses  to  be  laid  under  bonds  to  give  evidence 
against  them  is  delinquent  in  public  duty.  The 
witness  was  not,  however,  at  common  law  required 
to  procure  any  surety.  His  own  recognizance  was  all 
that  was  exacted.  To  require  him,  as  has  sometimes 
heen  done,  to  procure  sureties  in  addition,  is  certainly 
an  extraordinary  exercise  of  legislative  power.  4 
Bl.  Cam.,  Wend,  erf.,  296. 

3.  The  duty  of  obedience  to  judicial  mandates.  The 
judiciary  would  hold  but  a  barren  scepter  if  their 
powers  ceased  with  declaring  the  law.  They  are 
vested  with  a  power  to  enforce  as  well  as  pronounce 
their  judgments.  In  many  cases  of  contumacious 
conduct  they  secure  obedience  to  their  orders  by 
attachment  and  commitment  of  the  delinquent  party. 
Imprisonment  in  such  cases  is  not  regarded  merely  as 
a  punishment  for  a  contempt,  but  as  a  necessary 
means  of  enforcing  compliance  with  the  decision  of 
the  court 


SECTION  ni. 

EXECUTIVE  OP  DUTIES  TO  THE   CmZBN. 

It  would  be  a  very  narrow  view  of  the  obligations 

of  the  state  to  suppose  that  her  protection  should  be 

limited  to  such  as  may  be  able  in  return  to  render 
2 
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aid  to  her.  The  lunatic,  the  idiot  and  the  helpless 
pauper,  no  less  than  the  industrious  citizen  and  the 
valiant  soldier  claim  her  fostering  care. 

The  irresponsible  lunatic  must  not  be  allowed  a 
liberty  fraught  with  danger  to  himself  and  others — 
nor  must  he  or  the  idiot  be  left  exposed  to  the  cupidity 
and  rapacity  of  designing  and  heartless  relatives. 
Neither  must  the  invalid  pauper  be  suffered  to  starve 
in  a  land  overflowing  with  plenty. 

This  obligation  of  Government  has  long  been 
recognized,  but  not  so  long  eflficiently  discharged. 
There  is,  however,  no  more  gratifying  evidence  of 
the  progress  of  society  than  is  afforded  by  the  asy- 
lums which  a  just  sense  of  public  duty  has,  in  many 
of  the  states,  provided  for  these  unfortunate  classes. 

Irrespective  of  any  statutory  provision,  the  custody 
of  such  persons  would,  especially  in  case  of  infants, 
devolve  upon  the  nearest  in  blood ;  but  in  view  of 
laws  enacted  to  provide  for  their  support  and  custody, 
the  right  of  private  restraint  must  yield  to  the  call 
and  benevolent  design  of  the  state.  Hence  it  has 
been  held  that  a  lunatic  could  not  be  kept  in  close 
confinement  by  his  relatives  or  friends,  except  on  the 
ground  of  temporary  necessity,  and  that  only  so  long 
as  may  be  reasonably  required  to  obtain  the  benefits 
provided  by  law.  Colby  v.  Jackson,  1  N.  Hamp.,  181 ; 
Hinchman  v.  Richie,  Brightly  Rep.,  143 ;  see  In  re 
Shuttleworth,  9  Ad.  Sf  El.,  651,  N.  S. 

In  the  exercise  of  this  power  the  legislature  may 
prescribe  and  cause  to  be  enforced  such  regulations 
as  in  its  judgment  the  public  good  may  require. 

The  lunatic  may  be  made  a  close  prisoner,  or 
suffered  to  go  at  large  under  the  custody  of  a  com- 


CH.  il]      limitations  of  a  public  nature.  11 

mittee ;  and  the  panper  may  be  required  to  perform 
moderate  labor  and  abide  in  the  public  infirmary,  or 
become  the  servant  of  the  "  lowest  bidder." 

The  restrictions  in  these  cases  being  designed  for 
the  benefit  of  the  unfortunate  subjects  and  for  the 
safety  of  the  commimity,  should  cease  when  the 
cause  which  required  them  is  removed;  as,  when 
the  lunatic  recovers  his  reason,  or  the  pauper  acquires 
property  adequate  for  his  maintenence  by  gift  or 
otherwise,  or  gains  sufficient  health  and  strength  to 
eam  his  support 
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CHAPTER  III. 


LIMITATIONS  OF  A  PRIVATE  NATURE. 
BeettoD  L  LiMiTATioiri  cobecitb  ov  pbitats  oblioatioiti. 

II.  LiMITATIOVB  ABIBIMO  PBOM  THB  BBLATIOK  OP  BCBBABD  ABD  WIPB. 
IIL  LlMITATIOBS  ABIBIBO  PBOM  TAB  BBLATIOB  OP  PABBBT  ABB  OBILO. 
IV.  LlMITATIOBS  ABISIBO  PBOM  TBB  BBLATIOB  OP  OUABDIAB  ABO  WABD. 

V.  LlMITATIOBS  ABISIBO  PBOM  TBB  BBLATIOB  OP  MA8TBB  ABD  APPBBBTIOB. 
VL  LlMITATIOBS  ABISIBO  PBOM  TBB  BBLATIOB  OP  MASTBB  ABB  SBBTABT. 
VII.  LlMITATIOBS  ABISIBO  PBOM  TBB  BBLATIOB  OP  MASTBB  ABD  SOBOLAB. 
VIII.  LlMITATIOBS  ABISIBO  PBOM  TBB  BBLATIOB  OP  PBIBCIPAL  ABO  SPBCIAL  BAIL. 


SECTION  I. 

LIMITATIONS  COERCIVE  OP  PRIVATE  OBUQATIONS. 

The  duty  of  the  state  to  provide  some  means  of 
redress  for  private  wrongs,  haa  long  been  recognized 
by  all  civilized  nations.  Pecuniary  demands,  whether 
springing  from  contracts,  express  or  implied,  or  from 
injuries  to  the  person,  property  or  reputation,  have 
been  made  the  subjects  of  various  civil  remedies,  in 
some  of  which  a  heavy  hand  has,  not  unfrequendy, 
been  laid  upon  the  right  of  personal  liberty. 

1.  Demands  arising  out  of  contracts^  express  or 
implied.  The  relation  of  debtor  and  creditor  has 
long  been  a  matter  of  legislative  concern;  and  the 
principles  of  freedom  and  avarice  have,  in  their 
persons,  for  ages  struggled  with  each  other  for  the 
mastery.  Legislative  favor  seemed  at  last  to  declare 
against  freedom;  and  in  England,  and  even  under 
American  skies,  the  victims  of  a  cruel  and  oppressive 
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policy  could  be  reckoned  by  thousands  locked  in 
prisons  built  and  guarded  by  the  state. 

The  distinctions  of  age  and  sex  were  disregarded, 
and  not  even  the  decrepid  patriot  soldier  could  excite 
the  pity  or  escape  the  rapacity  of  the  merciless 
creditor.  It  almost  surpasses  belief  that  ever  on 
American  soil  and  under  the  sanction  of  American 
law,  a  helpless  woman,  innocent  of  fraud,  with  her 
infant  child  at  the  breast,  could,  for  a  pitiful  debt  of 
six  dollars,  be  cast  into  prison  and  kept  in  dose  con- 
finement 

And  yet,  not  only  was  that  done  in  1824,  in  Mas- 
sachusetts, but  in  1818  a  captain  in  the  revolutionary 
army,  then  more  than  seventy  years  old,  was  kept 
in  close  confinement  in  a  jail  in  New  Hampshire  for 
a  debt  of  eight  dollars,  and  had  been  for  more  than 
four  years.  14  NUes  Eeg.,A23;  26  ib.,  400. 

In  the  year  1828  there  were  confined  in  the  prison 
of  the  city  of  New  York,  1,085  persons  for  debt; 
and  between  the  6th  of  June,  1829,  and  the  24th  of 
February,  1830,  there  were  imprisoned  for  debt  in 
the  city  of  Philadelphia  8 17. persons,  of  whom  80 
were  committed  for  debts  less  than  one  dollar  eacK. 
38  Niles  Beg.,  174. 

The  right  of  personal  liberty  was  held  no  more 
sacred  in  Great  Britain.  On  the  29th  of  April,  1826, 
there  were  confined  for  debt  in  England,  Scotland, 
Wales  and  Ireland  3,820  persons,  of  whom  228  had 
been  confined  more  than  two  years  and  104  more 
than  four  years.  32  NUes  Reg.,  230. 

But  the  day  of  deliverance  for  honest  debtors  in 
America  was  drawing  nigh.  From  the  boundless 
west  a  champion  had  come. 
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Bom  in  1781,  in  the  then  ahnost  unbroken  wil- 
derness of  Kentucky,  inured  to  the  hardships  and 
privations  of  a  pioneer  life,  possessing  the  lively 
sense  of  the  right  of  personal  liberty  which  that  life 
of  peculiar  self-dependence  always  inspires,  having 
the  warmest  sympathies  for  the  laboring  classes,  to 
which  he  was  attached  both  by  inclination  and  habit, 
and  wearing,  not  without  pride,  the  laurels  he  had 
gained  on  the  field  of  battle  in  defence  of  the  liberties 
of  his  country.  Col.  Richasd  M.  Johnson  appeared 
in  1822,  on  the  most  conspicuous  theater  of  the  nation, 
the  acknowledged  and  resolute  champion  of  the  long 
oppressed  right  of  personal  liberty — a  right  dear  to 
all,  but  doubly  dear  to  the  poor. 

Important  reforms  in  the  law  of  imprisonment  for 
debt  had  been  proposed  in  some  of  the  states,  and 
partially  adopted  in  others;  the  subject,  also,  on 
account  of  the  great  severity  of  the  times,  had 
recently  been  brought  forward  in  Congress;  but 
there  was  wanting  a  public  leader  to  enlighten,  con- 
centrate, extend  and  make  effectual  the  favorable 
opinions  in  regard  to  it  which  had  begun  to  be  enter- 
tained in  different  sections  of  the  country.  Such  a 
leader  was  found  in  Col.  Johnson.  On  the  14th  day 
of  December,  1822,  then  a  Senator  from  Kentucky, 
he  introduced  in  the  Senate  of  the  United  States  a 
bill  for  the  abolition  of  imprisonment  for  debt  The 
measure  was  delayed  by  various  fortune  for  several 
years,  but  was  finally  successful.  During  its  pen- 
dency before  Congress  it  was  defended  with  great 
?eal  and  ability  by  the  distinguished  mover,  who 
plead  earnestly  for  the  natural  rights  of  man,  and 


CBL  in.]      LIMITATIONS  OF  A  PRIVATE  NATUBB.  16 

pointed  with  just  pride  to  the  example  of  his  own 
noble  state. 

Although  it  was  beyond  the  power  of  Congress  to 
affect  the  condition  of  a  debtor  imprisoned  under  the 
authority  of  the  several  states,  yet  the  agitation  of 
the  subject,  the  discussion  which  it  elicited,  and  the 
action  of  Congress  could  not  but  exert  a  favorable 
influence  upon  the  popular  mind,  and  lead  to  an 
amelioration  of  the  laws  of  the  states ;  and  so  thought 
the  imprisoned  debtors  of  the  city  of  New  York, 
when  on  the  8th  day  of  January,  1830,  their  prison 
resounded  with  the  Kentuckian  name,  for  his  philan*- 
thropic  labors  in  the  cause  of  liberty. 

Our  prisons  now,  in  most  of  the  states,  have  no 
terrors  for  the  poor  and  honest  debtor;  and  it  is  just 
to  record  that  to  CoL  Johnson,  more  than  to  any 
other  statesman,  are  we  indebted  for  the  restoration 
of  so  much  valuable  ground  to  freedom. 

In  one  of  his  reports  to  Congress,  there  is  a  sketch 
of  the  condition  of  the  debtor  in  the  republics  of 
Greece  and  Rome,  and  of  the  origin  and  gradual 
extension  of  imprisonment  for  debt  in  England, 
drawn  by  a  master  hand,  and  which  deserves  to  be 
preserved  not  only  as  evidence  of  the  spirit  and  tho- 
roughness with  which  the  subject  was  discussed,  but 
also  as  depicting  in  striking,  and,  with  one  or  two 
immaterial  exceptions,  truthful  colors  the  character 
of  the  thraldom  from  which  thousands  of  our  citizens 
have  been  delivered. 

"In  ancient  Greece,"  says  the  report,  "the  power 
of  creditors  over  their  debtors  was  absolute;  and,  as 
in  all  cases  where  despotic  control  is  tolerated,  their 
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rapacity  was  boundless.  They  compelled  their  insol- 
vent debtors  to  cultivate  their  lands  like  cattle,  to 
perform  the  service  of  beasts  of  burden,  and  to  trans- 
fer to  them  their  sons  and  daughters,  whom  they 
exported  as  slaves  to  foreign  countries. 

"  These  acts  of  cruelty  were  tolerated  in  Athens, 
during  her  more  barbarous  state,  and  in  perfect  con- 
sonance with  the  character  of  a  people  who  could 
elevate  a  Draco,  and  bow  to  his  mandates,  registered 
in  blood.  But  the  wisdom  of  Solon  corrected  the 
eviL  Athens  felt  the  benefit  of  the  reform;  and 
the  pen  of  the  historian  has  recorded  the  name  of 
her  lawgiver  as  the  benefactor  of  man. 

"In  ancient  Rome,  the  condition  of  the  unfortunate 
poor  was  still  more  abject  The  cruelty  of  the 
Twelve  Tables  against  insolvent  debtors  should  be 
held  as  a  beacon  of  warning  to  all  modem  nations. 
After  judgment  was  obtained,  thirty  days  of  grace 
were  allowed  before  a  Roman  was  delivered  into  the 
power  of  his  creditor.  After  this  period  he  was 
retained  in  a  private  prison,  with  twelve  ounces  of 
rice  for  his  daily  sustenance.  He  might  be  bound 
with  a  chain  of  fifteen  pounds  weight ;  and  his  misery 
was  three  times  exposed  in  the  market-place,  to 
excite  the  compassion  of  his  friends.  At  the  expira- 
tion of  sixty  days,  the  debt  was  discharged  by  the 
loss  of  liberty  or  life.  The  insolvent  debtor  was 
either  put  to  death  or  sold  in  foreign  slavery  beyond 
the  Tiber.  But,  if  several  creditors  were  alike  obsti- 
nate and  unrelenting,  they  might  legally  dismember 
his  body,  and  satiate  their  revenge,  by  this  horrid 
partition.     Though  the  refinements  of  modem  criti- 
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cisms  have  endeavored  to  divest  this  ancient  cruelty 
of  its  horror,  the  faithful  Gibbon,  who  is  not 
remarkable  for  his  partiality  to  the  poorer  class, 
preferring  the  liberal  sense  of  antiquity,  draws  this 
dark  picture  of  the  effect  of  giving  the  creditor  power 
over  the  person  of  the  debtor :  No  sooner  was  the 
Soman  empire  subverted  than  the  delusion  of  Eoman 
perfection  began  to  vanish,  and  then  the  absurdity 
and  oruelty  of  this  system  began  to  be  exploded — a 
system  which  convulsed  Greece  and  Rome,  and  filled 
the  world  with  misery,  and,  without  one  redeeming 
benefit,  could  no  longer  be  endured — and,  to  the 
honor  of  humanity,  for  about  one  thousand  years, 
during  the  middle  ages,  imprisonment  for  debt  was 
generally  abolished.  They  seemed  to  have  under- 
Ld  w^  in  more  modem  times,  we  are  less  ready 
to  comprehend,  that  power  in  any  degree,  over  the 
person  of  the  debtor,  is  the  same  in  principle,  varying 
only  in  degree,  whether  it  be  to  imprison,  to  enslave, 
to  brand,  to  dismember,  or  to  divide  his  body.  But 
as  the  lapse  of  time  removed  to  a  greater  distance  the 
cruelty  which  had  been  suffered,  the  cupidity  of  the 
affluent  found  means  again  to  introduce  the  system ; 
but  by  such  slow  gradations,  that  the  unsuspecting 
poor  were  scarcely  conscious  of  the  change. 

"The  history  of  English  jurisprudence  furnishes  the 
remarkable  fact,  that,  for  many  centuries,  personal 
liberty  could  not  be  violated  for  debt  Property 
alone  could  be  taken  to  satisfy  a  pecuniary  demand. 
It  was  not  until  the  reign  of  Henry  IIL,  in  the 
thirteenth  century,  that  the  principle  of  imprison- 
ment for  debt  was  recognized  in  tlie  land  of  our 
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ancestors,  and  that  was  in  favor  of  the  barons  alone; 
the  nobility  against  their  bailiffs,  who  had  received 
their  rents  and  had  appropriated  them  to  their  own 
use.  Here  was  the  shadow  of  a  pretext  The  great 
objection  to  the  punishment  was,  that  it  was  inflicted 
at  the  pleasure  of  the  baron,  without  a  trial ;  an  evil, 
incident  to  aristocracies,  but  obnoxious  to  republics. 
The  courts,  upder  the  pretext  of  imputed  crime,  or 
constructive  violence,  on  the  part  of  the  debtor,  soon 
began  to  extend  the  principle,  but  without  legislative 
sanction.  In  the  eleventh  year  of  the  reign  of 
Edward  I.,  the  inunediate  .successor  of  Henry,  the 
right  of  imprisoning  debtors  was  extended  to  mer- 
chants— Jewish  merchants  excepted,  on  account  of 
their  heterodoxy  in  religion — and  was  exercised  with 
great  severity.  This  extension  was  an  act  of  policy 
on  the  part  of  the  monarch.  The  ascendancy 
obtained  by  the  barons  menaced  the  power  of  the 
tiurone  ;  and,  to  counteract  their  influence,  the  mer- 
chants, a  numerous  and  wealthy  class^  were  selected 
by  the  monarch,  and  invested  with  the  same  authority 
over  their  debtors. 

"  But  England  was  not  yet  prepared  for  the  yoke. 
She  could  endure  an  hereditary  nobility;  she  could 
tolerate  a  monarchy;  but  she  could  not  resign  her 
unfortunate  sons,  indiscriminately  to  prison.  The 
barons  and  the  merchants  had  gained  the  power 
over  their  victims ;  yet  more  than  sixty  years  elapsed 
before  Parliament  dared  to  venture  another  act  of 
recognizing  the  principle.  During  this  period,  im- 
prisonment for  debt  had,  in  some  degree.  lost  its 
novelty. 
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"The  incarceration  of  the  debtor  began  to  make 
the  unpression  that  fraud,  and  not  misfortuney  had 
brought  on  this  catastrophe^  and  that  he  was,  there- 
fore, unworthy  of  the  protection  of  the  law,  and  too 
degraded  for  the  society  of  the  world.  Parliament 
then  ventured,  in  the  reign  of  Edward  m.,  in  the 
fourteenth  century,  to  extend  the  principle  to  two 
other  cases,  debt  and  detinue.  The  measure  opened 
the  door  for  the  impositions  which  were  gradually 
introduced  by  judicial  usurpation,  and  have  resulted 
in  most  cruel  oppression.  Parliament,  for  one  hun- 
dred and  fifty  years  afterwards,  did  not  venture  to 
outrage  the  sentiments  of  an  injured  and  indignant 
people,  by  extending  the  power  to  ordinary  creditors. 
But  they  had  laid  the  foundation,  and  an  irresponsi- 
ble judiciary  reared  the  superstructure.  From  the 
twenty-fourth  year  of  the  reign  of  Edward  III.,  to 
the  nineteenth  of  Henry  VIII.,  the  subject  slumbered 
in  Parliament.  In  the  mean  time  all  the  ingenuity 
of  the  courts  was  employed  by  the  introduction  of 
artificial  forms  and  legal  fictions  to  extend  the  power 
of  imprisonment  for  debt  in  cases  not  provided  for 
by  statute.  The  jurisdiction  of  the  court  called  the 
King's  Bench  extended  to  all  crimes  or  disturbances 
against  the  peace.  Under  this  court  of  criminal 
jurisdiction,  the  debtor  was  arrested  by  what  was 
called  the  writ  of  Middlesex,  upon  a  supposed  tres- 
pass or  outrage  against  the  peace  and  dignity  of  the 
crown.  Thus,  by  a  fictitious  construction,  the  person 
who  owed  his  neighbor  was  supposed  to  be,  what 
every  one  knew  him  not  to  be,  a  violator  of  the 
peace,  and  an  offender  against  the  dignity  of  the 
crown ;  and  while  his  body  was  held  in  custody  for 
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this  crimey  he  was  proceeded  against  in  a  civil  action, 
for  which  he  was  not  liable  to  arrest  under  statute. 
The  jurisdiction  of  the  Court  of  Connnon  Pleas  ex- 
tended to  civil  actions  arising  between  individuals 
upon  private  transactions.  To  sustain  its  importance 
upon  a  scale  equal  with  that  of  its  rival,  this  court 
also  adopted  its  fictions,  and  extended  its  power  upon 
artificial  construction,  quite  as  far  beyond  its  statutory- 
prerogative  ;  and  upon  the  fictitious  plea  of  trespass, 
constituting  a  legal  supposition  of  outrage  against 
the  peace  of  the  kingdom,  authorized  the  writ  of 
capias,  and  subsequent  imprisonment,  in  cases  where 
a  sununons  only  was  warranted  by  law. 

"The  Court  of  Exchequer  was  designed  to  protect 
the  king's  revenue,  and  had  no  legal  jurisdiction, 
except  in  cases  of  debtors  to  the  public.  The  inge- 
nuity of  this  court  found  means  to  extend  its  juris- 
diction to  all  cases  of  debt  between  individuals,  upon 
the  fictitious  plea  that  the  plaintiff,  who  instituted 
the  suit,  was  a  debtor  to  the  king,  and  rendered  the 
less  able  to  discharge  the  debt  by  the  default  of 
the  defendant.  Upon  this  artificial  pretext,  that  the 
defendant  was  debtor  to  the  king's  debtor,  the  Court 
of  Exchequer,  to  secure  the  king's  revenue  usurped 
the  power  of  arraigning  and  imprisoning  debtors 
of  every  description.  Thus  these  rival  courts,  each 
ambitious  to  sustain  its  relative  importance,  and  ex- 
tend its  jmisdiction,  introduced  as  legal  facts,  the 
most  palpable  fictions ;  and  sustained  the  most  absurd 
solecisms  as  legal  syllogisms. 

"  Where  the  person  of  the  debtor  was,  by  statute, 
held  sacred,  the  courts  devised  the  means  of  construing 
the  demand  of  a  debt  into  the  supposition  of  a  crime. 
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for  which  he  was  subject  to  arrest  on  mesne  process ; 
and  the  evidence  of  debt  into  the  conviction  of  a 
crime  against  the  peace  of  the  kingdom,  for  which 
he  was  deprived  of  his  liberty  at  the  plesure  of 
the  offended  party.  These  practices  of  the  courts 
obtained  by  regular  gradation.  Each  act  of  usurpa- 
tion was  a  precedent  for  similar  outrages,  until  the 
system  became  general,  and  at  length  received  the 
sanction  of  Parliament.  The  spirit  of  avarice  finally 
gained  a  complete  triumph  over  personal  liberty. 
The  sacred  claims  of  misfortune  were  disregarded, 
and,  to  the  iron  grasp  of  poverty,  were  added  the 
degradation  of  infamy  and  the  misery  of  the  dun- 
geon." 

But  English  cupidity  did  not  exhaust  the  resources 
of  ingenuity,  nor  set  the  only  example  of  laws  too 
barbarous  for  barbarians.  The  judges  of  Scotland 
were  not  to  be  surpassed  in  matters  of  fiction.  They 
discovered  that  the  delinquent  debtor  by  being  una- 
ble to  pay  his  debt,  had  not  committed  a  trespass,  or 
a  breach  of  the  peace  merely,  as  in  England,  but 
treason,  and  was  accordingly  to  be  proceeded  against 
as  a  rebel. 

Lord  Kames,  in  his  Historical  Law  Tracts^  p.  336, 
written  in  1761,  sayg  of  the  law  of  Scotland:  "There 
is  not  in  the  law  of  any  country  a  stronger  instance 
of  harshness,  I  may  say  of  brutality,  than  occurs  in 
our  present  form  of  personal  execution  for  payment 
of  debt;  where  the  debtor,  without  ceremony,  is 
declared  a  rebel,  merely  upon  failure  of  payment. 
To  punish  a  man  as  a  rebel,  who,  by  misfortune, 
or  be  it  bad  economy,  is  rendered  insolvent,  betokens 
the  most  savage  and  barbarous  manners.     One  would 
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imagine  love  of  riches  to  be  the  ruling  passion  in  a 
country  where  poverty  is  the  object  of  so  great  a 
punishment." 

It  can  hardly  be  necessary  to  remind  the  reader 
that  it  is  recorded  in  the  Antiquary,  that  Eddie 
Ochiltree  expressed  great  disgust  at  the  Scottish 
process  of  personal  execution. 

There  has  been  some  amelioration  of  the  law 
of  imprisonment  for  debt  in  Scotland,  at  least  in 
the  mode  of  administering  it,  for  it  is  now  said  to 
be  ^^slowy  cautious  and  tolerant  in  its  operation." 
2  Kent,  bll. 

In  the  United  States  the  law  of  imprisonment  for 
debt  has  not  only  been  modified  by  statute,  but 
important  securities  against  a  return  to  its  former 
barbarism,  have  been  gained  by  provisions  in  the 
fundamental  law  of  more  than  half  of  the  states. 

The  constitutions  of  Ohio,  Iowa,  New  Jersey  and 
California  forbid  imprisonment  for  debt  in  all  cases 
except  those  of  fraud.  The  constitutions  of  Pennsyl- 
vania, Kentucky,  Tennessee,  Georgia,  North  Caro- 
lina, Alabama,  Mississippi,  Arkansas,  Rhode  Island, 
Vermont  and  Illinois  forbid  it,  except  in  cases  of 
strong  presumption  of  fraud,  after  the  debtor  delivers 
up  his  estate  for  the  benefit  of  his  creditors,  in  the 
manner  prescribed  by  law.  The  constitution  of 
Missouri  forbids  it  after  such  surrender  of  his  estate 
by  the  debtor,  without  regard  to  the  question  of 
fraud.  In  Texas  and  Wisconsin,  imprisonment  for 
debt  is  forbidden  in  all  cases  by  their  constitutions. 

There  is  reason  also  to  believe  that  the  poor  and 
honest  debtors  of  England,  judging  from  recent 
efforts  in  that  country,  may  before  long  be  allowed 
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that  exemption  from  imprisonment  for  poverty,  which 
was  enjoyed  by  their  ancestors  eight  himdred  years 
ago. 

2.  Demands  arising  out  of  injuries  to  the  p^rson^ 
property  or  reputation.  Although  imprisonment  par- 
takes of  the  nature  of  punishment,  it  is  nol;  inflicted 
with  that  view  when  allowed  in  aid  of  civil  remedies. 
The  theory  is,  that  the  state  having,  for  the  sdke  of  the 
public  peace,  denied  to  the  citizen  the  right  to  redress 
his  own  wrongs,  should  make  the  remedies  wliich  it 
proflFers  for  private  injuries  so  prompt  and  eflectual 
as  to  remove  as  far  as  possible  all  motive  to  seek 
satisfaction  by  unlawful  means.  Hence  it  is,  that  for 
fraud  practiced  in  making  contracts  or  in  attempting 
to  evade  their  just  obligation,  imprisonment,  as  a 
coercive  means  to  protect  or  redress  the  innocent  and 
injured  party,  continues  an  approved  element  of 
remedial  justice.  And  hence,  also,  in  cases  of  inju- 
ries to  the  person,  property  or  reputation,  where  they 
are  instigated  by  malice  or  committed  willfully,  the 
wrong-doer  has  no  more  meritorious  plea  for  exemp- 
tion from  imprisonment  than  the  fraudulent  contractor. 
Accordingly  in  some  of  the  states  this  distinction  is 
recognized  to  some  extent,  and  no  good  reason  is 
seen  why  it  should  not  generally  prevail.  2  Kent, 
511,  n ;  HolcomVs  Law  of  Debtor  and  Creditor. 
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SECTION  n. 

LIMITATIONS  ARISING  FROM  THE  RELATION  OF  HUSBAND  AND 

WIFE, 

1.  The  hu9bantP$  right  <^  custody. 

2.  Hi9  auppoMtd  right  vf  ehoBtisemeni. 
8.  Hit  right  (^  eor^nemtni, 

4.  His  right  of  recaption, 

1.  The  htisbafKTs  right  of  custody.  Of  all  the 
domestic  relations,  that  of  husband  and  wife  is  the 
first  in  the  order  of  nature,  the  most  intimate  and  the 
most  enduring.  Marriage,  by  some  described  as  a 
"  status,"  is  truly  a  contract,  though  it  differs  in  some 
respects  from  all  other  agreements.  It  is  the  only 
one  that  cannot  be  legally  dissolved  by  the  mutual 
consent  of  the  parties ;  and  the  only  one  by  which 
one  human  being  can  lawfully  acquire  dominion  over 
another  for  life. 

The  extent  of  the  power  which  the  husband 
acquires  over  the  person  of  his  wife  is  not  very 
distinctly  marked.  The  courts  have  not  been  fre- 
quently called  on  to  define  with  strict  precision  the 
limits  of  the  power,  partly  because,  in  most  cases, 
mutual  affection  banishes  all  thought  of  inequality ; 
and  partly  because  the  labors  and  trials  of  life, 
common  to  both,  beget  a  sense  of  mutual  dependence 
which  does  not  nourish  controversies  for  personal 
supremacy. 

Endowed  with  superior  physical  power,  man  is 
properly  chargeable  with,  what  he  has  in  all  ages 
and  in  all  countries  assumed,  the  protection  of  woman. 
But  it  is  in  his  character  as  the  responsible  head  and 
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governor  of  the  family  that  he  acquires  his  right  of 
private  restraint  over  the  wife. 

The  law  favors  industry,  economy  and  a  well 
regulated  household.  It  requires  the  husband  to 
maintain  the  wife  and  to  repair  whatever  injuries  she 
may  inflict  upon  others.  It  holds  domestic  habits  to 
be  befitting  the  wife  and  mother,  and  it  abhors  a  dis- 
honored  bed. 

For  these  reasons  it  arms  the  husband  with  power 
to  regulate  his  household.  K  his  wife  inclines  to 
extravagant  living  he  may  protect  his  estate  and  pre- 
vent her  from  squandering  it  If  she  forsakes  her 
duties  to  her  family  and  gads  about  to  scandalize  her 
neighbors  or  reform  the  race,  he  may  bring  her  home 
and  keep  her  there.  K  she  bums  with  "  free  love  " 
he  may  protect  his  honor  and  exclude  her  from  all 
associations  by  which  it  is  endangered. 

By  what  means  the  husband  is  permitted  to  enforce 
this  right  of  restraint,  and  with  what  effect,  will  be 
seen  as  we  proceed. 

2.  The  husbands  supposed  right  of  chastisement. 
"By  the  old  law,"  sat/s  Blackstone,  1  Com.,  444,  "the 
husband  might  give  his  wife  moderate  correction, 
for,  as  he  is  to  answer  for  her  misbehaviour,  the  law 
thought  it  reasonable  to  intrust  him  with  the  power 
of  restraining  her,  by  domestic  chastisement,  in 
the  same  moderation  that  a  man  is  allowed  to 
correct  liis  apprentices  or  children,  for  whom  the 
master  or  parent  is  also  liable  in  some  causes  to 
answer.  But  this  power  of  correction  was  confined 
within  reasonable  bounds.  The  civil  law  gave  the 
husband  the  same  or  a  larger  authority,  over  his  wife. 
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But  with  OS  in  the  politer  reign  of  Charles  the  Second, 
this  power  of  correction  began  to  be  doubted ;  and 
a  wife  may  now  have  security  of  the  peace  against 
her  husband;  or  in  return  a  husband  against  the 
wifa  Yet  the  lower  rank  of  people,  who  were 
always  fond  of  the  old  common  law,  still  claim  and 
exert  their  ancient  privilege ;  and  the  courts  of  law 
will  still  permit  a  husband  to  restrain  a  wife  of  her 
liberty  in  case  of  any  gross  misbehavior." 

The  right  to  chastise  the  wife  is  repudiated  in 
Ireland  and  Scotland,  Bishop  an  Marriage  and 
Divorce,  §  485 ;  and  has  met  with  but  little  favor  in 
the  United  States. 

In  Kentucky,  in  1822,  it  was  thought  that  ''the 
law  countenanced  the  husband  in  the  exercise  of 
needful  chastisement  of  the  wife  or  restraint  of  her 
liberty."  Humphrey  Compend.,  137.  In  1824,  in  the 
State  of  Mississippi  the  Supreme  Court  expressed 
themselves  faintly  in  favor  of  the  right,  saying  that 
the  husband  "  should  perhaps  be  permitted  to  exer- 
cise that  power  moderately  in  cases  of  great  emer- 
gency." Bradley  v.  The  State,  Walker  Rep.,  156. 

The  Chief  Justice  of  New  Jersey  discards  the 
rule.  In  the  case  of  The  State  v.  Bamhard,  2  Wes. 
Law  Jour.,  301,  the  defendant  was  tried  for  an  assault 
and  battery  upon  his  wife.  It  appeared  in  evidence 
that  she  interfered  with  his  correction  of  his  children 
and  got  slapped  in  the  face,  but  not  very  hard. 

Green,  Ch.  J.,  said:  "There  was  a  time  in  the  his- 
tory of  the  common  law,  in  which  a  man  was  allowed 
to  beat  his  wife  with  a  rod  no  larger  than  his  thumb; 
and  a  time  still  earlier  than  that  when  he  was  allowed 
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to  beat  his  wife  at  discretion  and  turn  her  out  of 
doors ;  but  in  this  enlightened  and  christian  age  and 
country,  no  man  has  a  right  to  strike  his  wife  at  all 
K  she  interferes  with  a  proper  discipline  in  his 
domestic  relations  he  may  restrain  her;  but  the  law 
will  not  justify  him  in  striking  a  blow." 

It  was  also  held  by  the  court  in  that  case  that  the 
defendant  could  not  protect  himself  under  the  plea 
that  a  man  might  lawfully  whip  his  wife  in  Germany 
where  they  were  married.  Such  a  plea  would  have 
proved  equally  unavailing  before  the  Scotch  judge 
who  by  his  question,  suggestive  of  an  interesting 
contrast,  in  Duntze  v.  Levett^  3  Eng.  EccL  R&p.,  504, 
doubtless  meant  to  affirm  that  the  English  emigrant 
could  not  carry  with  him  the  laws  of  England  and 
exercise  on  Scottish  soil  a  power  so  barbarous. 

"If  a  man  in  this  country,"  asks  Lord  Robertson 
"were  to  confine  his  wife  in  an  iron  cage,  or  to  beat 
her  with  a  rod  the  thickness  of  the  judge's  finger, 
would  it  be  a'  justification,  in  any  court,  to  allege 
that  these  were  powers  which  the  law  of  England 
conferred  on  a  husband,  and  that  he  was  entitled  to 
exercise  them  because  his  marriage  had  been  cele- 
brated in  that  country  1" 

In  Delaware,  the  Supreme  Court  intimated  in  the 
case  of  The  State  v.  BucMey,  2  Harr.,  552,  that  the 
husband  was  only  indictable  for  "undue  or  exces- 
sive battery  of  his  wife,  either  in  degree  or  with 
improper  means." 

The  Supreme  Court  of  Massachusetts,  in  Atkins  v. 
Atkins,  cited  in  Bishop  on  Divorce,  §  465,  note,  quoted 
with  approbation  the  observation  of  Chancellor  Wal- 
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worth  of  New  YoriL,  that  such  corporeal  coirecticm 
of  the  wife  was  not  authorized  by  the  laws  ct  any 
civilized  country. 

In  the  case  of  The  People  v.  Winters^  2  Parker^ $ 
Cr.  R,  10,  the  defendant  was  indicted  for  an  assault 
and  battery  on  his  wife. 

It  appeared  on  the  trial  that  the  prisoner  attempted 
to  correct  one  of  his  children,  and  that  his  wife 
interfered  and  made  such  a  noise  as  to  alarm  the 
neighborhood.  She  testified  that  he  struck  her  on 
the  head  with  his  hand  and  bruised  her  severely. 

Walworth,  Circuit  Judge,  said:  A  husband  has 
no  right  to  beat  his  wife  or  to  inflict  punishment 
upon  her.  But  he  may  defend  himself  against  her, 
and  may  restrain  her  from  acts  of  violence  towards 
himself  or  others,  for  he  is  accoimtable  for  her  acts 
which  injure  others. 

The  jury  thinking  the  defendant  was  only  acting 
on  the  defensive,  acquitted  him. 

It  may  be  doubted  whether  a  slight  "slap  in  the 
face"  of  the  wife  by  the  husband  is  an  indictable 
offence  anywhere  out  of  New  Jersey;  but  it  may 
safely  be  affirmed  that  the  right  of  chastising  the 
wife  has  no  foothold  in  American  law. 

The  right  of  the  husband,  however,  to  restrain  the 
wife  of  her  liberty  to  some  extent  and  for  several 
causes  is  recognized  in  all  the  cases,  EngUsh  and 
American. 

3.  The  husbancTs  right  of  confinement.  Where  the 
wife  will  make  an  undue  use  of  her  liberty,  either  by 
squandering  his  estate,  or  going  into  lewd  company, 
it  is  lawful  for  the  husband,  in  order  to  preserve  his 
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honor  and  estate,  to  lay  such  a  wife  under  restraint 
Rex.  Y.  Lister,  8tr.,  478;  8  Mad.,  22;  The  State  v. 
Crat(m,  6  IredeU,  164 

Lord  Hale  construed  the  ''salva  moderatip  casti- 
gatione"  in  the  Register,  not  to  mean  a  beating  of  the 
wife,  but  only  admonition  and  confinement  to  the 
house,  in  case  of  her  extravagance.  3  Salk,  139; 
Vin.  Ahr.y  tit.  Baron  and  Feme,  U. 

It  seems  also  that  he  is  authorized  to  impose  restraint 
apon  her  when  she  interferes  to  prevent  his  disci- 
pUne  of  his  children.  The  State  v.  Bamhard,  2  Wes. 
Law  Jour.,  301;  also  when  she  gads  about  unrea- 
sonably. Barlow  v.  Heine,  3  Law  Rep.,  453;  also 
when  he  has  reason  to  fear  that  she  intends  to 
elope.  In  re  Cochrane,  8  Dowl.  P.  C,  630.  The  man- 
ner  in  which  this  right  may  be  exercised  is  not 
dearly  defined 

The  restramt  is  not  viewed  in  the  light  of  a  pun- 
ishment, but  as  a  preventive  remedy  merely.  The 
marriage  contract  does  not  extinguish  the  natural 
rights  of  the  wife.  It  does  not  abridge  her  right  of 
life  nor  deprive  her  of  the  right  of  its  reasonable 
enjoyment  The  restraint,  then,  which  the  husband 
may  impose,  must  be  limited  in  degree  and  duration, 
not  only  by  the  object  for  which  it  is  permitted,  but 
also  by  the  natural  rights  of  the  wife,  of  which 
coverture  has  not  deprived  her. 

When  "imprisonment"  was  "accoimted  in  law  a 
civil  death,  where  a  man  is  deprived  of  society,  of 
wife,  home,  country,  friends ;  and  liveth  with  wicked 
and  wretched  men,"  5  How.  St.  Tr.,  373,  it  was  held 
that  the  husband  might    "confine"    his  wife  but 
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could  not  imprison  her.  Atwood  v.  Atwood,  GUb.  Eq. 
Rep.,  149 ;  Vin.  Abr.,  tit.  Baron  and  Feme,  U.  He  might 
then  confine  her  to  the  house.  Freem.  Rep.,  376;  Vin. 
Abr.,  Baron  and  Feme,  U. 

The  law  in  England  upon  the  point  was  very  fully 
considered  in  a  case  before  Mr.  Justice  Coleridge,  in 
1840,  In  the  matter  of  Cochrane,  8  DowL,  P.  C, 
630.  In  this  case  the  wife  obtained  a  writ  of  habeas 
corpus  directed  to  her  husband,  who  made  return  to 
the  writ  in  substance  as  follows :  "  That  before  the 
coining  of  the  said  writ  of  habeas  corpus  my  said  wife 
was,  and  she  still  is,  in  my  custody  and  under  my  care 
and  protection,  living  with  me  in  the  same  rooms  and 
apartments  with  myself  at  No.  11  Great  Castle-street, 
occupying  with  me  the  drawing  room  apartment 
there  and  the  adjoining  rooms  on  the  same  floor;" — 
that  they  were  married  in  1833  — had  two  children, 
and  afterwards  "on  the  29th  May,  1836,  she  left  me, 
without  any  just  cause,  and  remained  absent,  nor 
could  I  learn  where  she  was  until  21st  May,  1840, 
when  she  was  induced,  by  stratagem  I  admit,  to  come 
to  my  lodgings  where  I  have  lived  with  her  since. 
During  her  absence  she  attended,  as  I  learn,  masked 
balls  at  Paris,  &c.,  and  she  says  if  she  could  regain 
her  liberty  she  would  run  away  from  me  —  and  to 
prevent  this  I  have  refused  to  permit  her  to  leave 
the  rooms  in  which  we  are  now  residing."  The  return 
also  showed  that  there  was  no  deed  of  separation. 
Coleridge,  J.  "  The  question  raised  in  this  case  is, 
simply,  whether  by  the  common  law  the  husband  in 
order  to  prevent  his  wife  from  eloping  has  a  right  to 
confine  her  in  his  dwelling-house,  and  restrain  her 
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from  her  liberty,  for  an  indefinite  time,  using  no 
cruelty  nor  imposing  any  hardship  or  unnecessary 
restraint  on  his  part;  and  on  hers,  there  being  no 
reason  from  her  past  conduct  to  apprehend  that  she 
will  avail  herself  of  her  absence  from  his  control  to 
injure  either  his  honor  ot  his  property.  *  *  The  lan- 
guage used  in  the  case  of  Rez.  v.  Lister,  8  Mod.,  22, 
must  be  tmderstood  with  reference  to  the  case  before 
the  court,  in  which  violence  and  actual  imprisonment 
in  the  popular  sense  had  been  made  use  of  for  an 
unlawful  purpose.  K  it  could  be  fairly  extended  to 
such  a  case  as  the  present,  it  would  deny  the  general 
right  of  the  husband  to  the  control  and  custody  of 
his  wife,  and  restrict  it  to  those  cases,  comparatively 
few  in  number,  in  which  her  misconduct  made  it 
palpably  luisafe  to  allow  her  to  be  at  large.  This 
would,  however,  be  inconsistent  with  the  doctrine 
clearly  laid  down  by  the  older  authorities.  The 
general  rule  would  then  be,  that  the  wife,  as  to  her 
r^idence  and  manner  of  spending  her  time,  was  inde- 
pendent of  her  husband.  But  our  law  has  not  so 
limited  his  rights,  nor  rested  them  on  so  narrow  a 
foundation ;  although  expressed  in  terms  simple  almost 
to  rudeness,  the  principle  on  which  it  proceeds  is 
broad  and  comprehensive — it  has  respect  to  the 
terms  of  the  marriage  contract,  and  the  infirmity  of 
the  sex.  For  the  happiness  and  the  honor  of  both 
parties  it  places  the  wife  under  the  guardianship  of 
the  husband  and  entitles  him  for  the  sake  of  both  to 
protect  her  from  the  danger  of  unrestrained  inter- 
course with  the  world  by  enforcing  cohabitation  and 
a  common  residence.     It  is  urged  that  by  refusing 
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to  discharge  her  I  am  sentencing  her  to  perpetual 
imprisonment  Cases  of  hardship  will  arise  under 
any  general  rule,  and  so  long  as  there  are,  unfortu- 
nately, ill-assorted  unions  there  will  be  cases  in  which 
wives  will  find  it  hard  to  be  compelled  to  reside  with 
their  husbands.  But  our  law  for  the  wisest  reasons 
allows  of  no  divorce  on  such  grounds ;  and  I  cannot 
doubt  that  a  greater  amount  of  human  happiness  is 
produced  in  the  married  state,  from  the  mutual  con- 
cession and  forbearance  which  a  sense  that  the 
tmion  is  indissoluble  tends  to  produce,  than  could  be 
enjoyed  in  the  carelessness  and  want  of  self-govern- 
ment which  would  arise  when  the  tie  was  held  less 
firm.  But  if  there  be  anything  painful  to  Mrs. 
Cochrane  in  the  present  state  of  things  she  cannot 
properly  complain  of  it,  for  it  arises  fi-om  her  own 
breach  of  duty,  and  she  may  end  it  whenever  she 
will  cheerfully  and  frankly  resolve  on  performing 
the  contract  she  has  entered  into.  The  moment  she 
mates  restraint  of  her  person  unnecessary  for  keeping 
her  in  the  path  of  duty  it  will  become  illegal,  and 
nothing  I  have  said  to-day  will  prevent  her  fi*om 
coming  to  this  court  for  protection.  Let  her  be 
restored  to  Mr.  Cochrane." 

A  late  writer,  remarking  upon  this  case  and  the 
restraint  which  it  permits  the  husband  to  exercise, 
observes :  "  But  this,  I  apprehend,  does  not  mean  that 
he  is  to  lock  her  up,  because  that,  as  coming  under 
the  head  of  cruely,  would  justify  her  in  escaping 
from  him,  and  leaving  him  entirely ;  and  would  be  a 
ground  of  divorce.  For  the  same  reason  he  is  not 
to  deprive  her  of  the  benefits  of  air  and  exercise." 
McQueen's  Hiisband  and  Wife,  339. 
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In  the  case  of  Atkins  v.  Atkins,  cited  Bishcp  an 
Divarcey  §  465,  note,  Mr.  Justice  Wilde,  of  Massachu- 
setts, said  he  had  "decreed  a  divorce  where  the 
husband  accused  the  wife  of  adultery  and  locked  her 
up. 

Chancellor  Kent,  2  Com.,  181,  says,  that  the  hus- 
band may  put  gentle  restraints  upon  the  liberty 
of  his  wife  if  her  conduct  be  such  as  to  require  it ; 
but  that  for  any  unreasonable  and  improper  confine- 
ment by  him,  she  wiU  be  entitled  to  reUef  upon  habeas 
corpus.  In  the  case  of  Barlow  v.  Heine,  3  Law  Rep., 
453,  it  appeared  that  on  the  morning  of  the  separa- 
tion of  the  parties  there  was  some  difficulty,  when 
the  husband  told  his  wife  not  to  go  out  The  court 
said:  "A  husband  has  the  right  to  regulate  such 
matters  to  a  reasonable  extent  He  has  no  right  to 
imprison  his  wife  or  treat  her  as  a  slave,  but  he  has 
a  right  to  regulate  her  locomotion,  and  if,  for  good 
reasons,  he  thinks  proper  to  prevent  her  gadding 
abroad  she  ought  to  obey  Imn." 

It  would  seem,  then,  that  the  husband  has  autho- 
rity to  confine  his  wife  to  his  dwelling,  if  necessary 
to  prevent  her  firom  squandering  his  estate,  or  from 
going  into  lewd  company,  or  from  eloping,  or  from 
defeating  him  in  the  reasonable  administration  of 
discipline  to  his  children,  or  from '  dissipating  her 
time  and  neglecting  her  duties  to  her  family  by 
idly  "gadding  about,"  or  from  inflicting  personal 
violence. 

But  in  exercising  this  right  he  may  not  lock  her 
up  as  a  close  prisoner ;  he  may  not  deprive  her  of 
the  benefit  of  light  and  air  and  exercise ;  nor  of  the 
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iooioty  of  liimBolf  or  tho  family,  nor  may  he  exdude 
lior  ontiroly  from  all  intercourse  with  her  neighbors, 
whoro  Uioro  is  no  (ifround  to  apprehend  any  injurious 
OiUiHOiiuoncos. 

}\\\t  whilo  ho  mny  not  deprive  her  of  these  rights 
\\i\  nmy  ivtvicril>o  the  mode  of  their  enjoyment  His 
IH^ww  mny  bo  summed  up  in  these  words,  he  may 
''  miiA^  ktr  iur  mnVA  hiinst/f  ai  home  as  his  wifeJ' 

TKo  pn>ciM  vh1u6  of  a  wife  requiring  such  surveil- 
liuuHV  tW  Uw  fumisliod  no  rules  for  estimating. 

4.  Th^  h^sUm^fs  rifki  ly^  rtofption.  At  common 
Uw  if  iKk^  wi6>  t^)o}HHl  cur  was  £ortibly  earned  away 
tW  hu^l^Mul  mi^hi  UwluUy  intake  her«  provided  the 
aol  ^4'  v^^a^^K^  wa«  ikh  dcoie  lioiooshr  or  in  a  man- 
IMMT  i\^  woa«i\ui  a  bKsiii:li  of  the  pmml 

la  l^i.\  iKe  hu:!sbaiid  w^Ei^  aUowt^  in  En^^laiid  to 
i^*<a(^^vt^  h^  wit^  by  «t»ia^!^K&  a&d  lo  maintain  die 

^^ib(!t  V«$  xt  ^  wvJSd^Ki>e  ttat;  vvotaxHiL  «aw  true  as 
aK^x^  M^>^  ^vHM^^  V  ^^"Ci^  31  all  ouw  mrntrt  At 
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the  husband  and  he  cannot  retake  her  whether  she 
applies  for  a  divorce  or  not  And  it  has  been  held 
that  he  cannot  retake  her  if  she  leaves  him  to  obtain 
a  divorce,  honestly  beUeving  that  his  treatment 
afforded  snfficient  ground  for  divorce,  although  it 
should  appear  that  the  facts  did  not  warrant  the 
belie£ 

In  a  late  case  in  Rhode  Island,  The  State  \.  Til-- 
lingJuuty  the  defendant  was  found  guilty  of  an  assault 
upon  his  wife  under  the  following  state  of  facts. 
She  had  left  the  defendant  to  obtain  a  divorce,  and 
fled  to  her  mother,  with  her  infant.  The  defendant, 
accompanied  by  four  associates,  demanded  the 
infant,  and  being  refused  and  also  refused  admission 
to  the  house,  lifted  the  latch  and  forced  open  the 
door,  took  his  wife  by  the  arm,  pulled  her  out  of 
doors  (with  her  child  in  her  arms)  lifted  her  into  his 
wagon-*- the  child  in  its  night  gown,  the  wife  bare- 
headed— and  drove  to  the  house  of  his  brother, 
about  three-fourths  of  a  mile  distant  The  wife 
resisted  to  the  extent  of  her  ability,  but  was  not 
hurt,  was  treated  kindly  at  the  house  of  the  brother 
and  entertained  until  t^ie  next  morning,  when  with- 
out opposition  from  any  quarter,  she  returned  with 
her  child  to  her  mother's.  Chief  Justice  Ames  is 
8aid  to  have  charged  the  jury:  "that  when,  as  in 
this  case,  a  woman  has  left  the  husband  for  such 
cause  as  she  thinks  entitles  her  to  a  divorce  under 
the  statute,  and  with  a  view  to  applying  for  a  divorce, 
the  husband  has  no  right  to  use  any  force  or  means 
to  control  her  or  influence  her  action  which  he  could 
not  rightfully  use  towards  any  other  lady  in  the 
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commtinity,  and  this,'  no  matter  how  commendable 
may  be  the  purpose  of  the  husband  or  kindly  his 
feelings." 

Where,  also,  the  husband  compels  the  wife  to 
live  separate  from  him,  either  by  abandoning  her  or 
forcing  her  by  any  means  to  leave  him,  and  such 
separation  is  not  merely  temporary  and  capricious, 
but  permanent  and  without  expectation  of  living 
together  again,  leaving  the  wife  wholly  unprovided 
for,  he  forfeits  his  right  to  control  her  person,  even  if 
she  seeks  lewd  company.  Love  et  al.  v.  Moynehan, 
16  Ills.,  277. 

Ordinarily,  the  right  of  recaption  cannot  be  exer- 
cised where  it  will  occasion  a  breach  of  the  peace. 
Nor  can  the  husband  justify  a  trespass  to  retake  his 
wife  where  she  seeks  the  protection  of  her  parents  or 
friends  against  him.  And  such  protection  will  be 
lawful  where  it  is  a£Porded  at  the  Request  of  the  wife 
and  without  any  improper  solicitation  on  the  part  of 
the  parent  The  rule  of  the  father's  liability  for  har- 
boring his  daughter  who  leaves  her  husband  is  thus 
laid  down  by  Kent,  Ch.  J.,  in  the  case  of  Hutcheson  v. 
Peck,  5  Johns.,  196:  ''It  ought  to  appear  that  he 
detains  the  wife  against  her  will,  or  that  he  entices 
her  away  from  her  husband  from  improper  motives. 
Bad  or  imworthy  motives  cannot  be  presimied.  They 
ought  to  be  positively  shown  or  necessarily  deduced 
from  the  facts  and  circumstances  detailed.  This 
principle  appears  to  me  to  preserve,  in  due  depen- 
dence upon  each  other,  and  to  maintain  in  harmony 
the  equally  strong  and  sacred  interests  of  the  parent 
and  husband."    And  it  was  said  in  the  case  of  Bennett 
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V.  Smith,  21  Barb.  Sup.  Ct.,  439,  that  even  strangers 
may  receive  the  wife  into  and  allow  her  the  comforts 
of  their  house,  where  the  conduct  of  the  husband  is 
such  as  to  endanger  her  personal  safety,  or  so  inunoral 
and  indecent  as  to  render  him  grossly  unfit  for  her 
society. 

But  although  he  may  not  commit  a  breach  of  the 
peace  or  a  trespass  imder  ordinary  circxmistances,  he 
may,  it  seems,  when  he  has  reasonable  groimd  of 
apprehension  of  his  dishonor,  employ  force  to  rescue 
his  wife  from  her  paramour. 

Thus  in  the  case  of  The  State  v.  Craton,  6  Iredell, 
164,  the  defendant  was  indicted  and  found  guilty  of 
the  murder  of  Harrison.  The  defendant,  Harrison, 
and  some  of  their  neighbors  had  been  attending 
court  some  distance  from  their  place  of  residence,  and 
towards  evening,  when  preparing  to  go  home,  Harri- 
son desired  his  wife  to  ride  with  him.  She  objected, 
saying  the  horse  was  too  small;  and  declared  she 
would  go  with  the  defendant.  Harrison  did  not  con- 
sent But  she  mounted  behind  the  defendant  and 
started  with  the  others-leaving  Harrison.  He  after- 
wards  overtook  them,  and  found  them  some  distance 
behind  the  rest  of  the  company.  The  defendant  and 
Harrison's  wife  had  been  seen  lying  on  a  bed  together 
a  short  time  before.  When  Harrison  overtook  the 
defendant  he  demanded  his  wife.  The  defendant 
not  surrendering  her,  Harrison  rode  in  front  and 
stopped  him.  This  was  repeated  several  times,  Har- 
rison all  the  time  demanding  his  wife.  The  defen- 
dant finally  dismounted,  got  a  bludgeon  and  broke 
Harrison's  skull.  Harrison  was  somewhat  in  liquor, 
and  had  his  knife  out 
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Tho  loading  question  before  the  Supreme  Court 
was,  whetlier  there  was  provocation  shown  in  the  facts 
jm>\tKl  to  extenuate  the  killing.  The  l^al  power  of 
tlu^  luisband  over  his  wife  necessarily  came  under 
roviow«  Kufiiu,  Ch.  J*,  in  delivering  the  opinion  of 
tho  courts  said :  ''  In  general,  a  man  has  a  right  to 
tho  oxolusivo  custody  of  his  wife.  It  may  be  true 
that  any  piNr^on  has  a  right  to  protect  her  firom  the 
VH^lotHV  of  hor  husband*  and  to  take  her  firom  ernd 
UM^  undor  hi$  hand.  And  it  may  also  be  true  that 
iho  hxi$baiHl  wvmld  not  havi^  a  right  to  take  her  by 
llo«v>o  Avutt  iho  bou^  of  a  partem  or  any  proper 
p(v>i^*^w  during  a  did^Knc^  b^mvieii  diem,  nor  in- 
4oi(Ki  K>  cimfin^  her  vkm^  dnH^  fe  noc  plainly  a 
laattcimt  nNijOK)  ftv*  imiv\§£::^  the  FKtramt  npon  her. 
l.iMi^V  .>«^.  $  MaoL  h  a  fall  asibcvrrr.  azid  foonded. 
asj^  ^>^  A^y.l;.  H»  i3>e  Kjift  i^MmiWL  ^ja  HaznKn  might 


>ry«sMd«Vi(  ^^  1^  riivc^siiff':  asii  i^y  <cewqa£Dce. 
»wr  :^  >;>iimnnY  a^  ii«i  ^ir-TS^nMc:     5(ii:U:.  j^  i«m» 
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oompolsion  on  his  wife;  for  it  waa  obvious  that 
nothing  short  of  it  would  be  effectoaL  And  it  would 
seem  necessarily  to  follow  that  he  might  use  actual 
force  towuds  the  paramour  also,  in  order  to  regain 
his  wife  from  him.  But  we  need  not  consider  that,  as 
we  have  already  seen  there  was  no  actual  assault  by 
the  deceased.  There  was  merely  a  stopping  of  the 
prisoner  by  the  deceased  drawing  up  his  horse  in 
front  of  the  prisoner  several  times,  accompanied  by 
a  demand  of  his  wife  and  a  declaration  that  the  pris- 
oner should  not  go  on  imless  he  gave  up  the  wife. 
Those  acts,  we  think,  were  not  an  injurious  restraint 
on  the  prisoner's  liberty,  but  only  a  lawful  impedi- 
ment  to  his  carrying  away  the  deceased's  wife  to  her 
ruin  and  the  husband's  dishonor.  There  was  conse- 
quently no  provoction  to  extenuate  the  killing  of 
Harrison." 

The  softening  and  elevating  influence  of  Christianity 
is  nowhere  more  perceptible  than  in  the  relation  of 
husband  and  wife.  If  it  has  not  entirely  banished, 
it  has  greatly  ameliorated  the  marital  tyranny  of  the 
common  law.  This  just  though  long  delayed  enfran- 
diisement  of  the  wife  is  thus  noticed  by  the  French 
jurist,  M.  De  La  Croix : 

"This  unfortunate  power  was  undoubtedly  derived 
from  the  Roman  law  which  permitted  chastisement 
to  be  inflicted  on  the  wife  by  the  husband,  who,  ac- 
cording to  the  author  of  the  Persian  Letters, '  began 
by  alarming  her  modesty  and  led  her  back  in  a 
manner  to  a  state  of  childhood  flagellis  et  fustibus 
acriter  verberare  uxorem.' 

"  But  the  dignity  of  the  marriage  has  been  exalted 
in  the  eyes  of  legislators  in  proportion  as  time  has 
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discovered  to  them  the  respective  rights  of  two  beings 
equally  free,  who  are  united  for  their  mutual  benefit; 
who  in  forming  the  sweetest  and  first  of  all  natural 
societies,  could  never  intend  that  one  should  become 
the  slave  of  the  other,  but  that  both  should  equally 
depend  on  each  other  for  a  mutual  interchange  of 
duties  and  aflfections."  2  La  Croix^  Rev.  Cons.  Europe^ 
1790,;?.  305. 


SECTION  m. 

LIMITATIONS  ARISING  FROM  THE  RELATION  OF  PARENT  AND 

CHILD. 

1.  T*he  grounds  qf  parental  cuttody. 

2.  7^  parent  '•  right  qf  ehaetieement* 
8.  The  parent  '•  right  qf  confinement. 
4.  Tlie  power  qf  emancipation^ 

6.   T*he  mother^ M  right  qf  correction. 

1.  Grounds  of  parental  custody.  A  parent  is  vested 
with  power  over  the  person  of  his  child  to  enable  him 
to  discharge  those  duties  towards  the  child  which  are 
imposed  upon  him  by  the  law  of  nature  or  the  state. 

The  duties  of  parents  to  their  legitimate  children, 
and  of  mothers  to  their  illegitimate  children,  princi- 
pally consist  in  three  particulars:  their  maintenance, 
their  protection,  and  their  education.  The  duty  of 
parents,  says  Blackstone,  to  provide  for  the  mainte- 
nance of  their  children  is  a  principle  of  natural  law;  an 
obligation,  says  PufFendorf,  laid  on  them  not  only  by 
nature  herself,  but  by  their  own  proper  act  in  bring- 
ing them  into  the  world ;  for  they  would  be  in  the 
highest  manner  injurious  to  their  issue  if  they  only 
gave  their  children  life  that  they  might  afterwards 
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see  them  perish.    By  begetting  them  therefore  they 
have  entered  into  a  voluntary  obligation  to  endea- 
vor as  far  as  in  ihem  lies  that  the  life  which  they 
have  bestowed  shall  be  supported  and  preserved 
And    thus  the    children  have   a    perfect  right  of 
receiving  maintenance   from   their  parents.    4  Bl. 
Com.f  447.    The   wants  and    weaknesses  of  chil- 
dren,  says  Chancellor  Kent,  render   it    necessary 
fliat  some  person  maintams  them,  and  the  voi^ 
of  nature  has  pointed  out  the  parent  as  the  most 
fit  and  proper  person.     The  laws  and  customs  of  all 
.  nations  have  enforced  this  plain  precept  of  natural 
law.     The  Athenian  and  Boman  laws  were  so  strict 
^  in  enforcing  the  performance  of  this  natural  obliga- 
tion of  the  parent  that  they  would  not  allow  the 
.  father  to  disinherit  the  child  from  passion  or  prejudice, 
but  only  for  substantial  reasons  to  be  approved  in  a 
court  of  justice.    The  obligation  on  the  part  of  the 
^j)arent  to  maintain  the  child,  continues  until  the  latter 
is  in  a  condition  to  provide  for  its  own  maintenance, 
^  and  it  extends  no  further  than  to  a  necessary  support 
The  obligation  of  parental  duty  is  so  well  secured 
by  the  strength  of  natural  affection  that  it  seldom 
requires  to  be  enforced  by  human  laws.     According 
*    to  the  language  of  Lord  Coke,  it  is  ''nature's  profes- 
sion to  assist,  maintain  and  console  the  child."    A 
father's  house  is  always  open  to  his  children.    The 
best  feelings  of  our  nature  establish  and  consecrate 
this  asylunou    Under  the  thousand  pains  and  perils  of 
human  life^ the  home  of  the  parents  is  to  the  children 
a  sure  refuge  from  evil  and  a  consolation  in  distress. 
In  the  intenseness,  the  lively  touches  and  unsubdued 
6 
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nature  of  parental  affection,  we  discern  the  wisdom 
and  goodness  of  the  great  Author  of  our  being,  and 
the  Father  of  Mercies.  3  Kent.  Com.,  182. 

The  duty  of  protection  is  a  natural  duty,  but  rather 
permitted  than  enjoined  by  any  municipal  laws; 
nature,  in  this  respect,  working  so  strongly  as  to 
need  rather  a  check  than  a  spur.  1  Black.,  450.  The 
education  of  children  in  a  manner  suitable  to  their 
station  and  calling,  is  another  branch  of  parental 
duty,  of  imperfect  obligation  generally  in  the  eye  of 
the  municipal  law,  but  of  very  great  importance  to 
the  welfare  of  the  stata  2  Kenfs  Com.,  189. 

These  obligations  rest  upon  a  step-fiather  when 
^he  takes  the  wife's  child  into  his  own  house,  for  he 
is  then  considered  as  standing  in  loco  parentis,  and  is 
responsible  for  the  maintenance  and  education  of  the 
child  so  long  as  it  lives  with  him,  for  by  that  act 
he  holds  the  child  out  to  the  world  as  part  of  his 
fiunily." 

Although  the  common  law  did  not  afford  any  ade- 
quate means  of  enforcing  these  duties,  yet  it  conferred 
adequate  power  upon  the  parent  to  enable  him  to 
discharge  them.  4  Ad.  and  El.,  899. 

The  rights  of  parents  result  firom  their  duties.  As 
they  are  bound  to  maintain  and  educate  their  chil- 
dren the  law  has  given  them  a  right  to  such  authority 
and,  in  the  support  of  that  authority,  a  right  to  the 
exercise  of  such  discipline  as  may  be  requisite  for 
the  disdiarge  of  their  sacred  trust  This  is  the  true 
foundation  of  parental  power.**  ♦  ♦  «  The  fiather 
(and  <m  his  death,  the  mother)  is  generally  entitled 
to  the  custody  of  the  iufBuit  children,  inasmuch  as 
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they  are  their  natural  protectors,  for  maintenance 
and  education."  2  Kent,  203. 

This  power  over  the  person  of  the  child  ceases  on 
its  arrival  at  the  age  of  majority,  which  has  been 
variously  estabUshed  in  different  countries. 

It  thus  appears  that  the  parent  is  entitled  to  the 
custody  of  his  child  for  certain  important  ends  chiefly 
affecting  the  welfare  of  the  child.  When  necessary 
to  the  discharge  of  his  parental  duty  he  may  resort 
to  corporeal  discipline.  He  may  and  should  in  pro- 
per ca^es  inflict  moderate  chastisement  He  may 
Z^  such  tempore  oor^ement  »  may  /, 
necessary  to  secure  obedience  to  his  reasonable  com- 
mands, so  that  it  is  not  prejudicial  to  the  life,  limb 
or  health  of  the  child. 

The  law  prescribes  no  form  of  parental  discipline. 
It  designates  the  purposes  for  which  it  may  be 
employed,  and  confers  adequate  power  for  its 
administration;  yet  while  it  authorizes  confinement 
or  chastisement,  it  exacts  moderation  and  punishes 
cruelty  as  a  crime.  Fost,  262 ;  1  East  P.  C,  261 ; 
1  HcUe  P.  C,  454 ;  Johnson  v.  The  State,  2  Humph., 
283. 

2.  The  parentis  right  of  chastisement  It  is  admitted 
to  be  a  point  of  some  difficulty  to  determine  with 
precision  when  a  parent  has  exceeded  the  bounds  of 
moderation.  An  eminent  author  arrives  at  the  fol- 
lowing conclusion :  "  The  true  ground  on  which  this 
ought  to  be  placed  is,  that  the  parent  ought  to  be 
considered  as  acting  in  a  judicial  capacity,  when 
he  corrects ;  and  of  course  not  liable  for  errors  of 
opinion ;  and  although  the  pimishment  should  appear 
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to  the  triers  unreasonably  severe  and  in  no  measure 
proportioned  to  the  offence,  yet  if  it  should  also 
appear  that  the  parent  acted  conscientiously,  and 
from  motives  of  duty,  no  verdict  ought  to  be  found 
against  him.  But  when  the  punishment  is  in  their 
opinion  thus  unreasonable,  and  it  appears  that  the 
parent  acted  malo  animo^  from  wicked  motives,  under 
the  influence  of  an  unsocial  heart,  he  ought  to  be 
liable  to  damages.  For  error  of  opinSbn  he  ought 
to  be  excused;  but  for  malice  of  heart,  he  must 
not  be  shielded  from  the  just  claims  of  the  child. 
Whether  there  was  malice,  may  be  collected  fit^m 
the  circumstances  attending  the  punishment  The 
instrument  used,  the  time  when,  the  place  where,  the 
temper  of  heart  exhibited  at  the  time,  ma^  all  unite 
in  demonstrating  what  the  motives  were  which  influ- 
enced the  parent  These  obligations  are  equally 
applicable  to  the  case  of  a  schoolmaster,  or  to  any 
one  who  acts  tit  loco  parentis!^  Reeves*  Dom.  Rel.^ 
287. 

Express  malice  is  justly  made  the  test  of  parental 
liability ;  but  is  it  the  true  test  of  the  liability  of  the 
schoolmaster  and  others  who  act  in  loco  parentis  t 
Are  there  not  weighty  reasons  for  holding  the  school- 
master, especially,  to  a  stricter  accountabilityj^han  the 
parent! 

There  is  a  material  difference  in  their  relations. 
One  has  the  custody  of  the  child  from  a  natural  and 
undeclinable  duty.  He  is  actuated  by  a  peculiar, 
ever-wakefrd  solicitude  for  his  o&pring.  The  idea  of 
paternity,  which  is  allied  to  that  of  property,  suggests 
a  claim  of  dominion,  which,  though  reduced  by  law 
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to  a  mere  right  of  custody,  remains  a  hidden  but 
active  principle  in  parental  government,  sometimes 
prompting  to  cruel  punishment,  sometimes  to  fatal 
indulgence.  The  other  is  a  volunteer.  He  has  ample 
leisure  to  coimt  tiie  cost  before  he  incurs  responsibility, 
and  generally  has  an  eye  to  the  profit  His  obligation 
arises  from  express  contract  He  may  feel  an  interest 
in  the  welfare  of  the  child,  but  how  unlike  that 
which  pervades  the  parent's  breast!  Moreover  he 
xmdertakes  the  care  and  custody  of  the  child,  whether 
it  be  for  instruction  in  some  art,  m  letters,  in  manners 
or  in  general  industry,  as  a  special  business,  for  which 
he  claims  to  be  qualified  in  knowledge,  in  judgment 
and  the  needful  art  of  government — a  qualification 
required  by  law  in  some  of  the  domestic  relations 
and  to  be  overlooked  in  none. 

In  view  of  these  considerations  and  others  that 
might  be  named,  ought  the  substitute  of  the  parent, 
especially  the  schoolmaster,  to  be  allowed  the  full 
benefit  of  the  parent's  plea  of  infirmity  of  temper 
and  error  of  judgment  for  unreasonable  chastisement 
of  the  child ! 

Ought  not  the  substitute  in  all  cases  to  be  held 
responsible  when  he  inflicts  punishment  without  pro- 
bable cause — that  is,  a  reasonable  ground,  under  the 
circumstances  of  the  particular  case,  for  its  infliction  % 
At  the  least  should  he  escape  responsibility  where  he 
inflicts  it  wantonly,  though  there  may  not  be  express 
maUcet 

3.  The  parents  right  of  confinement.  Temporary 
confinement  is  allowed  as  a  means  of  enforcing  obe- 
dience to   reasonable  commands.    But  this  power 
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must  also  be  exercised  in  moderation.  The  life  of 
the  child  must  not  be  endangered,  nor  its  health 
sacrificed  or  unreasonably  exposed;  nor  its  limbs 
paralyzed  or  injured ;  nor  can  it  be  imposed  to  the 
prejudice  of  the  child  firom  sheer  malice  of  heart 

The  right  of  custody  ceases,  as  we  have  seen,  on 
the  arrival  of  the  child  at  majority.  The  rule  admits 
of  no  exception  but  that  of  idiocy  or  other  grievous 
disability  of  tiie  child,  where,  in  the  absence  of  tiie 
intervention  of  the  state,  the  custody  should  remain 
with  tiie  parent  while  the  disability  continues.  Upton 
V.  Northbridge,  15  Mass.,  237;  The  Town  of  Oxford 
V.  The  Toum  of  Rumney,  3  N.  H.,  331. 

4.  The  power  of  emancipation.  The  child  may  be 
emancipated  by  tiie  express  consent  of  the  parent,  or 
by  his  conduct ;  as,  by  sending  the  child  away  or 
suffering  it  to  go  forth  to  shift  for  itself  or  to  contract 
matrimony.  Chitty  Con.,  154  note,  9th  ed. ;  2  Kent, 
194,  note ;  Dick  v.  Grissotn,  1  Freem.  Ch.  R.,  428. 

It  may  be  emancipated  also  by  tiie  gross  neglect 
of  the  parent;  also  by  cruel  treatment  ''A  fatiier 
who  turns  his  daughter  out  of  his  house  upon  tiie 
world  to  shift  for  herself,  thereby  relinquishes  his 
paternal  right  in  relation  to  her  person  and  absolves 
her  fix)m  filial  allegiance."  Stansbury  v.  Berton,  7 
Waits  and  Serg.,  362. 

It  does  not  follow,  however,  tiiat  because  he  may 
forfeit  his  right  of  custody  by  gross  neglect  or  cruelty 
he  at  the  same  time  absolves  himself  fix)m  his  obliga- 
tion of  maintenance.  Where  an  in£Euit  child  escapes 
fiom  his  fatiier  for  fear  of  personal  violence  and  abuse 
and  cannot  with  safety  live  with  him,  the  father  is 
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liable  for  necessary  support  and  education  furnished 
to  such  child  by  a  stranger.  Stanton  v.  Willson,  3 
Day,  37  ;  2  Kent,  193. 

Such  liability  may  not  arise,  perhaps,  in  such  a 
case,  where  there  are  statutory  provisions  for  enforc- 
ing the  duty  of  maintenance.  Gordon  v.  Potter,  17 
Verm.,  348. 

Besides  the  liability  to  lose  the  right  of  custody  of 
their  children  in  the  ways  above  noticed,  parents 
may  also  for  other  reasons  be  deprived  of  it  by 
"  courts  of  justice,  which  may  in  their  sound  discre- 
tion and  when  the  morals  or  interests  of  the  children 
strongly  require  it,  withdraw  the  infants  from  the 
custody  of  the  father  or  mother,  and  place  the  care 
and  custody  of  them  elsewhere."  2  Kent,  205. 

The  jurisdiction  of  the  courts  in  such  cases  and 
the  principles  upon  which  it  is  exercised  will  be 
considered  hereafter. 

5.  The  mother's  right  of  correction.  Where  the 
fftther  and  mother  reside  together  the  general  custody 
of  the  children  is  vested  in  him  as  the  head  and  gover- 
nor of  the  family.  The  mother,  however,  has  a  share 
in  that  custody ;  not  independently  of  the  father  nor 
of  equal  extent,  but  sufficient  to  demand  of  her,  the 
fftther  not  forbidding,  an  active  part  in  the  discipline 
of  the  children. 

It  has  been  said  that ''  a  mother,  as  such,  is  entitled 
to  no  power,  but  only  to  reverence  and  respect"  1 
Black,  453  ;  Commxmwealth  v.  Murray,  4  Binn.,  487. 

The  Roman  law  not  only  enjoined  the  duty  of 
reverence  and  respect  to  the  mother  but  "  punished 
any  flagrant  instance  of  the  want  of  it"  Cod.,  viii., 
tit.  47,  §  4  ;  Forsyth  on  Infants,  5. 


48  THE  BIGHT  OF  PEBSONAL  LIBEBTT.       [BOOK  L 

Reeves,  Dom.  Eel.,  295,  says:  "Mothers,  during 
coverture,  exercise  authority  over  their  children ;  but 
in  a  legal  point  of  view  they  are  considered  as  agents 
for  their  husbands,  having  no  legal  authority  of  their 
own." 

Whatever  may  be  the  exact  legal  character  in  which 
she  holds  the  rod,  she  generally  applies  it  with  as 
much  freedom  and  spirit  as  if  she  were  acting  upon  an 
inherent  right  of  her  own.  Indeed,  it  is  one  way  she 
has  of  securing  that  reverence  and  respect  which  are 
admitted  to  be  her  due. 

On  the  dea^h  of  the  father,  the  mother  remaining 
at  the  head  of  the  family,  succeeds  to  his  rights  of 
custody  and  control  over  the  children.  2  Kent,  203; 
Dedham  v.  Ndtick,  16  Mass.,  135;  Nightingale  v. 
Whittington,  15  Mass.,  272 ;  Jones  v.  Tevis,  4  LitL,  25. 

And  this  principle  applies  in  case  of  the  civil  death 
of  the  father ;  as  where  the  father  was  convicted  of 
felony  and  in  custody  under  sentence  of  transporta- 
tion, a  writ  of  habeas  corpus  was  granted  to  the 
mother  to  take  their  child  from  its  aunt  and  deliver  it 
to  the  mother.  Ex  parte  Bailey,  6  Dowl.  Pr.  Cos.,  311. 
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SECTION  IV. 

LIMITATIONS  ASI8INQ  FROM  THE  RELATION  OF  GUARDIAN  AND 

WARD. 

1.  Gemeralnalmrtqf  Uke  rtlaii9n^gnardi4m  and  ward* 

S.  Ouardianship  over  idiots  and  iunatie$* 

8.  OuardianMkip  over  infants. 

4.  7%§  gnardianfB  righi  t9  change  ki9  ward^B  domiciL 

1.  General  nature  of  the  relation  of  guardian  and 
ward.  The  relation  of  guardian  and  ward  usually 
applies  only  to  infants.  The  guardian  may  be 
invested  with  authority  over  the  person  and  not  the 
property,  or  over  the  property  and  not  the  person, 
or  over  both  the  person  and  property  of  his  ward. 
The  relation,  however,  with  similar  powers,  has  been 
extended  in  some  states  to  idiots  and  lunatics  of 
whatever  age ;  and  in  others,  to  inveterate  drunkards, 
though  as  to  them  power  has  only  been  given  over 
their  estates. 

There  were  several  kinds  of  guardianship  at  com- 
mon law,  but  the  only  one  subsisting  in  this  country, 
independent  of  statutory  provision,  is  that  of  guar- 
dianship by  natura  This  denotes  nothing  more  than 
the  relation  of  parent  and  child,  the  nature  of  which 
and  the  reciprocal  obligation  of  the  parties  under 
it,  have  already  been  sufficiently  considered. 

In  all  other  cases  than  that  of  guardianship  by 
nature,  the  relation  is  created  by  judicial  or  testa- 
mentary appointment,  under  statutes  prescribing  the 
mode  and  conditions  of  the  appointment,  and  defining, 
with  various  degrees  of  particularity  in  different 
states,  the  powers  and  duties  of  the  guardian. 
7 
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2.  Chmrdianship  over  idiots  and  lunatics.  In  some 
of  the  states  these  unfortunate  persons  are  committed 
to  the  custody  of  public  officers  and  kept  in  asylums 
maintained  at  the  public  expense.  In  such  cases 
there  is  not,  technically  speaking,  the  relation  of 
guardian  and  ward.  There  is,  however,  a  power  of 
restraint  involved  and  necessarily  conferred. 

In  other  states  the  custody  is  committed  to  private 
persons  of  suitable  qualifications,  who  are  sometimes 
denominated  ''committees." 

The  relation  being  of  statutory  origin  in  both 
cases,  reference  must  be  had  to  the  statutes  to  ascer- 
tain what  measure  of  power  of  personal  restraint  has 
been  conferred. 

3.  Chmrdianship  over  infants.  This  too  is  a  relation 
created  by  statute ;  for,  as  we  have  seen,  the  common 
law  guardianship  by  nature  is  embraced  in  the  rela- 
tion of  parent  and  child.  But  \hQ  statutory  relation 
of  guardian  and  ward  in  the  case  of  infants,  where 
it  is  not  otherwise  provided  by  statute,  has  some 
common  law  incidents  which  it  is  proper  to  notice. 

Where  the  guardianship  includes  the  custody  of 
the  person,  and  is  not  otherwise  limited  by  statute, 
"the  power  and  reciprocal  duty,"  Blackstone  says, 
^'of  the  guardian  and  ward  are  the  same,  pro  tem- 
pore, as  that  of  a  parent  and  child."  But  there  are 
some  important  distinctions  between  these  relations 
which  deserve  notice. 

"  A  guardian,"  says  Mr.  Justice  Woodbury,  in  the 
case  of  Hancock  v.  Hamstead,  1  New  Hamp.,  265, 
^  though  in  loco  parentis  as  to  a  few  purposes,  has  no 
absolute  control  over  the  person  or  services  of  the 
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ward."  The  guardian  is  under  no  obligation  to 
maintain  the  ward  with  his  own  funds;  nor  is  he 
entitled  to  the  services  of  the  ward ;  nor  can  he  bind 
him  out  to  service,  unless  under  particular  statutory 
provisions.  The  ward  is  not  the  servant  of  the 
g^uardian  in  the  same  sense  that  a  child  is  of  the 
parent,  or  that  an  apprentice  is  of  the  master.  Ydde 
V.  Levering^  2  Rawle^  269 ;  Leech  v.  Agnew^  7  Barr^  21. 
Accordingly,  Kent,  with  more  caution,  says:  ''The 
relation  of  guardian  and  ward  is  nearly  allied  to  that 
of  parent  and  child."  2  KerU,  236.  And  Swift,  in  his 
Commentaries  says:  ''The  power  and  duty  of  guar- 
dian and  ward,  in  a  great  mea^sure,  correspond  to  that 
of  parent  and  child." 

There  is  nothing  expressly  said  by  Blackstone, 
Kent  or  Swift  touching  the  guardian's  right  to 
administer  moderate  corporeal  correction  to  the  ward. 
This  right,  or  rather  duty,  undoubtedly  exists.  By 
the  laws  of  most  of  the  states  males  of  the  age  of 
fourteen  years  and  females  of  the  age  of  twelve,  are 
authorized,  their  parents  being  dead,  to  choose  guar- 
dians. And  at  those  ages  children  may  be  said  to 
have  arrived  respectively  at  what  is  called  the  "  age 
of  discretion."  Where  the  ward  is  within  this  "  age 
of  discretion"  it  is  plain  enough  that  the  guardian 
possesses  the  right  and  that  it  is  clearly  his  duty,  oa 
proper  occasions,  in  a  reasonable  manner,  to  correct 
his  ward  for  misbehavior,  with  the  rod  if  in  his 
judgment  that  mode  of  correction  be  necessary.  And 
especially  is  this  true  where  the  ward  resides  in  the 
family  of  his  guardian.  In  such  a  case  it  is  impor- 
tant ijo  allow  the  guardian  to  employ  the  usual 
means  of  discipline  not  only  for  the  benefit  of  the 
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ward  but  also  to  enable  him  to  execute  his  reasonable 
plan  of  family  government  For  no  man  fit  to  be 
entrusted  with  the  training  up  of  a  child,  would  take 
the  infant  stranger  under  his  roof  to  educate  with 
any  privilege  to  misbehave,  or  escape  the  punishment 
usually  inflicted  on  his  own  children  for  misconduct 

It  would  not  be  safe,  perhaps,  to  deny  that  in  a 
case  of  flagrant  misbehavior  the  guardian  possesses 
the  right  to  chastise  his  ward  when  of  somewhat 
riper  years.  But  when,  by  reason  of  the  advanced 
age  of  the  ward  this  mode  of  correction  becomes 
deeply  humiliating,  as  well  as  painful,  it  is  safe  per- 
haps to  say  that  the  right  cannot  lawfully  be  exercised 
unless  it  appear  that  there  was  probable  cause  for  it, 
and  that  all  other  means  of  correction  less  severe 
were  inadequate. 

4.  The  gtuirdiarCs  right  to  change  his  ward's  domicH. 
The  power  of  the  guardian  in  respect  to  changing 
the  domicil  of  his  ward  is  more  restricted  than  that 
belonging  to  the  parent  Whether  the  guardian  can 
change  it  at  all  out  of  the  general  terrritorial  juris- 
diction of  the  court  from  which  he  receives  his 
appointment  has  been  a  controverted  point  It  has 
been  held  in  Massachusetts  that  he  could,  and  in 
Pennsylvania  that  he  could  not ;  but  it  seems  to  be 
agreed  that  he  cannot  do  it  wantonly,  but  must  act 
in  good  faith  and  reasonably  in  his  character  as 
guardian.  2  Kent's  Com.^  227,  note. 

Viewing  the  guardianship  simply  as  a  personal 
relation,  it  would  seem  diflficult  to  maintain  the  right 
of  personal  control  beyond  the  jurisdiction  where 
it  is  created,  and  where,  only,  the  obligations  arising 
under  it  can  be  properly  enforced. 
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SECTION  V. 

LIMITATIONS  ARISINQ  FROM  THE  RELATION  OF  MASTER  AND 

APPRENTICE. 

This  relation  is  a  contract  of  service  for  a  term  of 
years,  to  learn  some  art  or  trade,  which  owing  to  the 
temptation  and  abuse  to  which  it  is  liable  has  been 
made  the  subject  of  special  legislative  regulation  in 
the  several  states. 

The  operation  of  the  contract  is  local.  The  appren- 
tice cannot  be  taken  out  of  the  state  unless  such 
removal  is  provided  for  in  the  indenture,  or  arises 
from  the  nature  of  the  contract,  as  in  the  case  of 
seafaring  men.  Commonwealth  v.  Edwards,  6  Binn.j 
202 ;  Commonwealth  v.  Deacon,  6  Serg.  8f  Rawle,  526. 

In  both  of  these  cases  the  apprentices,  brought 
from  other  states,  one  from  Virginia  and  one  from 
England,  were  discharged  on  habeas  corpus. 

"The  relation  of  master  and  apprentice  was  in  its 
original  spirit  and  policy  an  intimate  and  interesting 
connection,  calculated  to  give  the  apprentice  a  tho- 
rough trade  and  education,  and  to  advance  the 
mechanic  arts  in  skill,  neatness  and  fidelity  of  work- 
manship, as  well  as  in  the  facility  and  utility  of  their 
application.  The  relationship  if  duly  cultivated  under 
a  just  sense  of  the  responsibility  attached  to  it,  and 
with  the  moral  teachings  which  belong  to  it,  will 
produce  parental  care,  vigilance  and  kindness  on  the 
part  of  tiie  master,  and  a  steady,  diligent,  fedthful 
and  reverential  disposition  and  conduct  on  the  part 
of  the  apprentice."  2  Kent,  266. 
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"  A  master  may  by  law  correct  his  apprentice  for 
negligence  or  other  misbehavior,  so  it  be  done  with 
moderation."  1  Blacky  428.  But  he  cannot  depute 
another  to  give  such  correction.  1  Wheeler,  Crim. 
Cos.,  159. 

As  in  the  case  of  parent  and  child  there  is  also  a 
power  to  impose  temporary  confinement,  subject  to 
similar  limitations. 


SECTION  VI. 

LDCrTATIONS  ABISINO  FBOM  THE  BELATION  OF  MASTEB  AND 

SEBVANT. 

This  relation  rests  altogether  upon  contract  The 
one  is  bound  to  render  the  service  and  the  other 
to  pay  the  stipulated  price.  Notwithstanding  pas- 
sages which  may  be  found  in  the  books  apparently 
to  the  contrary,  1  Hawk.  P.  C.  C,  29,  §  5 ;  3  Salk., 
47 ;  4  Bums'  J*.,  119,  it  is  the  opinion  of  a  late  English 
writer  upon  the  subject  that  no  master  would  be 
justified  by  the  laws  of  England,  even  in  moderately 
chastising  a  hired  servant  of  full  age,  for  dereliction 
of  duty ;  and  that  when  the  books  speak  of  a  master 
being  justified  in  moderately  chastising  his  servant 
or  apprentice,  they  must  be  taken  to  apply  only  to 
the  case  of  a  servant  or  apprentice  under  age. 

It  is  stated  in  Vtner.  Abr,  tit.  Master  and  Servant^ 
K,  that  if  a  servant  departs  from  his  master  he 
cannot  put  his  hands  upon  him  nor  bring  him  back 
by  forca 

There  are  numerous  provisions  in  the  English 
statutes  for  the  regulation  of  laborers,  domestic  ser- 
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vants,  and  servants  in  husbandry,  prescribing  certain 
duties,  regulating  wages  and  inflicting  corporeal  and 
other  punishments,  which  would  seem  to  be  unneces- 
sary if  the  power  of  corporeal  chastisement  existed 
in  the  master  or  employer. 

Chancellor  Kent  says :  "  This  power  does  not  grow 
out  of  the  contract  of  hiring,  and  its  lawfulness  has 
been  questioned  on  the  ground  that  it  is  not  agree- 
able to  the  genius  and  spirit  of  the  contract  And, 
without  alluding  to  seamen  in  the  merchant  service,  it 
may  safely  be  said  to  be  confined  to  apprentices  and 
menial  servants  while  under  age,  for  then  the  master 
is  to  be  considered  as  standing  in  loco  parentis^  2 
Kent,  258. 

It  may  be  doubted  whether  this  limitation  is  suffi- 
ciently restricted.  Should  not  the  power  be  limited 
to  cases  where  the  master  contracts  with  the  parent, 
or  other  person  legally  representing  him  for  that 
purpose,  for  the  service  of  the  child  under  circum- 
stances to  afford  ground  to  presume  a  delegation  of 
the  parental  power  of  chastisement  t  At  least  ought 
not  the  power  to  be  denied  to  the  master  in  cases 
where  servants  have  reached  years  of  discretion,  are 
emancipated  from  parental  control  and  assume  to 
and  do  contract  for  themselves  t 
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SECTION  vn. 

LDOTATIONS  ARISINa  FROM  THE  RELATION  OF  MASTER  AND 

SCHOLAR. 

The  schoolmaster,  also,  is  invested  with  a  portion 
of  parental  authority.  Whether  his  authority  is 
derived  from  the  parent,  or,  in  case  of  public  schools 
maintained  at  the  public  expense,  from  the  state,  is  a 
matter  of  little  consequence,  as  he  stands  in  all  cases 
for  the  time  being  in  loco  parentis ;  and  is  authorized 
to  direct  the  application,  regulate  the  conduct  and 
require  the  obedience  of  his  pupil  to  reasonable  rules. 

This  authority  does  not  ordinarily  extend  beyond 
the  limits  of  the  premises  appropriated  to  the  use  of 
the  school ;  nor  does  it  attach  to  the  pupil  before  the 
time  appointed  for  opening  the  school  or  continue 
after  it  is  dismissed.  It  is  competent,  however,  for 
the  parents,  and  perhaps  in  public  schools  for  the 
officers  charged  by  law  with  their  management,  to 
extend  the  authority  of  the  master  over  the  pupil  on 
his  way  to  and  from  school,  and,  out  of  school  hours, 
over  the  school  premises ;  but  in  the  absence  of  special 
stipulations  to  this  effect  the  child  is  in  the  parent's 
custody  until  it  arrives  at  school  and  as  soon  as  he 
leaves  it 

Obedience  to  all  proper  rules  and  requirements 
may  be  enforced  by  stripes  in  moderation,  as  a  last 
resort;  or,  within  school  hours,  by  temporary  confine- 
ment. And,  perhaps,  in  the  absence  of  special  and 
agreed  regulations,  a  delinquent  may  be  detained 
after  the  school  is  dismissed  to  complete  a  reasonable 
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task  which  might  with  proper  application  have  been 
accomplished  in  the  regular  hours  of  school ;  provided 
the  time  of  such  detention  embrace  only  such  period 
as  would  be  given  to  play  or  idleness.  In  most  cases 
parents  require  the  services  of  their  children  morning 
and  evening,  and  the  right  to  exact  them  will  not  be 
presumed  to  have  been  waived  or  surrendered  by  the 
mere  sending  of  the  child  to  an  ordinary  day  school. 
The  power  of  the  master  to  inflict  punishment  upon 
the  pupil  came  under  review  in  the  case  of  The  State 
V.  Pendergrass^  2  Dev.  and  Bat,,  365,  and  the  rules  of 
law  governing  the  relation  were  fully  considered. 
With  the  exception  of  the  test  of  responsibility,  an 
*•  actual  wicked  motive"  which  it  approves,  the  case 
exhibits  satisfactorily  the  law  upon  this  point 

The  defendant  was  indicted  for  an  assault  and  bat- 
tery. She  kept  a  school  for  small  children.  On  one 
occasion,  after  mild  treatment  towards  a  little  girl  of 
six  or  seven  years  of  age  had  failed,  the  defendant 
whipped  her  with  a  switch  so  as  to  cause  marks  upon 
her  body,  which  disappeared  in  a  few  days.  Two 
marks  also  were  found  to  have  existed,  one  on  the 
arm  and  one  on  the  neck,  which  were  apparently 
made  with  a  larger  instrument,  but  they  also  disap- 
peared in  a  few  days.  The  court  below  had  instructed 
the  jury  "  that  as  the  child  was  of  tender  years,  if 
they  believed  the  defendant  had  whipped  her  with 
either  a  switch  or  other  instrument  so  as  to  produce 
the  marks  described  to  them,  she  was  guilty."  The 
Supreme  Court  held  that  this  instruction  was  erro- 
neous, and  that  the  correction  was  not  immoderate. 

Gaston  J.,  delivered  the  opinion  of  the  court    "  It 
is  not  easy,"  says  the  judge,  "  to  state,  with  precision, 
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the  powar  which  the  law  grants  to  schoohnasters  and 
teachers  with  respect  to  the  correction  of  their  pupils. 
It  is  analogous  to  that  which  belongs  to  parents,  and 
the  authority  of  the  teacher  is  regarded  as  a  delega- 
tion of  parental  authority.  One  of  the  most  sacred 
duties  of  parents  is  to  train  up  and  qualify  their 
children  for  becoming  useful  and  Tirtuous  members 
of  society.  This  duty  cannot  be  effectually  performed 
without  the  abilitr  to  command  obedience,  to  control 
stubbonmess,  to  quicken  diligence  and  to  reform  bad 
habits;  and»  to  liable  him  to  exeitise  this  salutary 
away,  he  is  armed  with  the  power  to  administer 
moderate  comecticai  when  he  shall  belicTe  it  to  be 
just  and  necessary.  The  teacher  is  the  substitnte  of 
the  parent ;  is  chai^:ed  in  part  with  the  performance 
of  his  duties*  and  in  the  exercise  of  these  delegated 
duties  is  invested  with  his  pK>wer.  Tlie  law  has  not 
undertaken  to  prescribe  stated  punishm^its  for  par- 
^ular  offences;,  but  ha5  contented  itsdf  with  the  gene- 
ral gnnt  of  the}>ower  of  moderate  correction,  and  has 
confided  the  gnduation  of  ponisfaments,  within  the 
limits  of  this  ^rnmt.  to  the  discretion  of  the  teadier. 
^THe  line  which  s^psrstes^ moderate  coiTecikm  fiom 
immodenoi^  panishment  can  only  be  ascertained  by 
lyAff^moc"  to  jrcmvul  principles.  The  wel£»e  of  the 
<^i)d  is  the  main  purpose  for  winch  pain  is  penmtted 
to  be  in^cn^d.  Any  ^Yanishment.  therefore;,  whidi 
hmv  seriously  ecndanir^  lite,  hmbs  or  health,  or  shaU 
d)$(tipii>^  the  ohilii  or  canse  any  other  pennanent 
iYvinr\\  m^T  be  pronounced  in  itself  immoderate,  as 
)^M  oinl V  boine  nnnecossarr  for  but  inccnastent  with 
th^  puT)>o^  for  ^  hioh  ootrr^tion  is  scothoriBed.    But 
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any  correction,  however  severe,  which  produces  tem- 
porary pain  only,  and  no  permanent  ill,  cannot  be  so 
pronounced,  since  it  may  have  been  necessary  for  the 
reformation  of  the  child  and  does  not  injuriously 
affect  its  future  welfare. 

"We  hold,  therefore,  that  it  may  be  laid  down  as  a 
general  rule,  that  teachers  exceed  the  limits  of  their 
authority  when  they  cause  lasting  mischief;  but  act 
within  the  limits  of  it  when  they  inflict  temporary 
pain  only.  When  the  correction  administered  is  not 
in  itself  immoderate,  and  therefore  beyond  the  autho- 
rity of  the  teacher,  its  legality  or  illegality  must 
depend  entirely,  we  think,  on  the  quo  animo  with 
which  it  was  administered.  Within  the  sphere  of  his 
authority,  the  master  is  the  judge  when  correction  is 
required,  and  of  the  degree  of  correction  necessary ; 
and  like  all  others  entrusted  with  a  discretion,  he 
cannot  be  made  penally  responsible  for  error  of  judg- 
ment, but  only  for  wickedness  of  purpose.  The  best 
and  the  wisest  of  mortals  are  weak  and  erring  crea- 
tures, and  in  the  exercise  of  functions  in  which  their 
judgment  is  to  be  the  guide,  cannot  be  rightfully 
required  to  engage  for  more  than  honesty  of  purpose 
and  diligence  of  execution.  His  judgment  must  be 
presumed  to  be  correct,  because  he  is  the  Judge,  and 
also  because  of  the  difficulty  of  proving  the  offence 
or  accumulation  of  offences  that  called  for  correction ; 
of  showing  the  peculiar  temperament,  disposition  and 
habits  of  the  individual  corrected;  and  of  exhibit- 
ing the  various  milder  means  that  may  have  been 
ineffectually  used  before  correction  was  resorted  to. 

"But  the  master  may  be  punishable  when  he  does 
not  transcend  the  powers  granted,  if  he  grossly  abuse 
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them.  K  he  use  his  authority  as  a  cover  for  malice, 
and,  under  the  pretence  of  administering  correction, 
gratify  his  own  bad  passions,  the  mask  of  the  judge 
shall  be  taken  off;  and  he  wiU  stand  amenable  to  jus- 
tice as  an  individual  not  invested  with  judicial  power." 


SECTION  VUL 

LIMITATIONS  ARISING    FROM    THE    RELATION    OF    PRINCIPAL 

AND  SPECIAL  BAIL. 

The  relation  of  principal  and  bail  is  created  where 
a  party  arrested  or  in  prison  on  civil  or  criminal  pro- 
cess procures  sureties  who  undertake  by  bailbond  or 
recognizance  for  his  return  or  appearance  at  a  place 
and  on  a  day  certain.  4  Inst.,  178;  3  Black.,  128 ;  4 
id.,  297. 

A  man's  bail  are  looked  upon  as  his  gaolers,  of  his 
own  choosing ;  and  the  person  bailed  is  in  the  eye 
of  the  law,  for  many  purposes,  esteemed  to  be  as 
much  in  the  prison  of  the  court  by  which  he  is  bailed, 
as  if  he  were  in  the  actual  custody  of  the  proper 
gaoler.  2  Hawk.  P.  C,  ch.  15. 

The  term  "  bail "  as  used  in  this  connection  does 
not  extend  to  all  cases  of  suretyship.  It  imports  a 
delivery  of  the  person  arrested  or  imprisoned  out  of 
public  into  private  custody  for  safe  keeping.  Nor 
does  it  extend  to  all  cases  of  imprisonment  It  does 
not  apply  to  the  case  of  a  "  surety  for  the  gaol  liber- 
ties, which  is  not  matter  of  record,  but  exists  only 
in  pais!'  Ex  parte  Bagley,  7  Cow.,  472. 

It  is  said  it  did  not  include  the  case  of  mainper- 
nors at  common  law.  3  Black.,  128.     "  Every  bail," 
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says  Coke;  4  Inst^  179,  "is  mainprize  (for  those  that 
are  bail  take  the  person  bailed  into  their  hands  and 
custody),  but  every  mainprize  is  not  bail,  because  no 
man  is  bailed  but  he  that  is  arrested,  or  in  prison : 
for  he  that  is  not  in  custody  or  prison  cannot  be  deliv- 
ered out,  as  before  it  appearetL  But  a  man  may  be 
mainpemed  which  never  was  in  prison,  and  therefore 
mainprize  is  more  large  than  bail." 

"These  words,  'mainpernors  and  bail,' "  says  Peters- 
doff,  in  his  work  on  Bail,  7,  "have  been  used  indis- 
criminately without  attending  to  the  distinction,  that 
haU  have  the  power  of  imprisoning  the  principal,  or 
surrendering  him  before  the  stipulated  day  of  appear- 
ance ;  and  that  mainpernors  can  do  nothing,  but  are 
barely  and  unconditionally  sureties  for  his  due  attend- 
ance in  court  on  the  day  mentioned  in  the  writ  Bail 
are  only  sureties  that  the  party  will  be  answerable  for 
the  special  matter  for  which  they  stipulated.  Mainper- 
nors are  bound  to  produce  him  to  answer  all  charges 
whatsoever." 

The  law  relating  to  this  distinction  has  become  a 
matter  rather  of  speculative  curiosity  than  of  prac- 
tical interest  It  is  practically  unknown  with  us, 
and  the  reasons  assigned  for  it  would  seem  to  require 
the  rejection  of  the  distmction  if  the  writ  of  main- 
prize  was  still  in  use. 

This  species  of  bailment  is  called  a  "living  prison," 
4  Inst.,  178,  and  the  bail  have  the  power,  of  their 
own  motion,  to  detain  or  surrender  the  principal. 
They  are  his  keepers  and  are  said  to  have  him  always 
in  a  string,  which  they  may  pull  whenever  they 
please,  and  render  him  in  their  discharge ;  and  this 
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"  because  the  court  of  justice  doth  deliver  him  unto 
them  to  be  safely  kept"  4  Insty  178. 

A  doubt  seems  to  be  intimated  in  Ex  parte  Bagley, 
7  Caw.f  472,  whether  bail  in  a  criminal  case  have 
power  to  surrender  the  principal.  The  case  is  briefly 
reported ;  but  if  the  doubt  be  meant  of  the  general 
rule  it  seems  to  be  without  foundation.  2  Hawk.  P. 
C,  140 ;  Com.  Dig.,  tit.  Bail,  Q.  2  ;  Petersdorf  on  Bail, 
515 ;  Harp  v.  Osgood,  2  Hill,  216. 

The  principal  may  be  taken  on  Sunday.  The 
dwelling-house  ceases  to  be  a  castle  to  defend  him, 
and^if  the  door  should  not  be  opened  the  bail  may 
break  it  down  and  drag  him  from  his  bed  at  mid- 
night Commonwealth  v.  Bricket,  8  Pick.,  138. 

This  power  of  the  bail  is  not  limited  to  the  terri- 
torial jurisdiction  of  the  court  before  which  the 
relation  is  contracted;  but  is  at  least  coextensive 
with  the  limits  of  the  state. 

If,  however,  after  the  letting  to  bail,  other  rights 
attach  against  the  principal,  the  right  of  the  bail 
may  be  suspended  until  those  are  determined:  As 
where  a  debtor  is  in  the  jail  bounds  in  one  district 
and  an  applicant  there  for  the  benefit  of  the  insol- 
vent debtor's  act,  he  cannot  be  taken  by  his  bail  out 
of  that  district  to  be  surrendered  in  another ;  nor 
will  a  habeas  corpus  be  granted  at  the  instance  of  the 
bail  for  that  purpose.  For  the  court,  it  was  said, 
never  grants  a  habeas  corpus  for  an  illegal  purpose. 
And  in  such  a  case  it  would  be  an  escape,  would 
make  sureties  on  the  prison-bounds-bond  liable; 
would  prevent  the  prisoner  from  obtaining  his  dis- 
charge under  the  insolvent  debtors'    act  where  he 
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under  any  judicial  process ;  but  results  from  the 
nature  of  the  undertaking  by  the  bail.  The  bail- 
piece  is  not  process,  nor  anything  in  the  nature  of 
it ;  but  is  merely  a  record  or  memorial  of  the  delivery 
of  the  principal  to  his  bail  on  security  given.  It 
cannot  be  questioned,  but  that  bail  in  the  Common 
Pleas  would  have  the  right  to  go  into  any  other 
county  in  the  state  to  take  his  principal ;  this  shows 
that  the  jurisdiction  of  the  court  in  no  way  controls 
the  authority  of  the  bail;  and  as  little  can  the  juris- 
diction of  the  state  affect  this  right,  as  between  the 
bail  and  his  principal  How  far  the  government 
would  have  a  right  to  consider  its  peace  disturbed,  or 
its  jurisdiction  violated,  or  whether  relief  would  not 
be  granted  on  habeas  corpus,  where  a  citizen  of  this 
state  was  about  to  be  carried  to  a  foreign  country,  are 
questions  not  now  before  the  court"  After  quoting 
3  BlacK  290 ;  6  Mod.,  231 ;  1  Atk,  237 ;  and  Shaw., 
214,  the  judge  concludes:  "The  cases  I  have  referred 
to  show  that  the  law  considers  the  principal  as  a 
prisoner,  whose  gaol  liberties  are  enlarged  or  circum- 
scribed at  the  will  of  his  bail ;  and  according  to  this 
view  of  the  subject  it  would  seem  necessarily  to  follow, 
that  as  between  the  bail  and  his  principal,  the  con- 
trolling power  of  the  former  over  the  latter  may  be 
exercised  at  all  times  and  in  all  places;  and  this 
appears  to  me  indispensable  for  the  safety  and 
security  of  bail." 

In  a  subsequent  case.  Harp  v.  Osgood,  2  Hill,  216, 
both  of  the  above  points  were  substantially  reaffirmed. 
In  that  case  it  appeared  that  the  bail  in  New  York 
sent  a  deputy  to  Virginia,  to  bring  back  the  principal 
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to  be  surrendered.  Being  arrested,  he  obtained,  on 
account  of  sickness  in  his  family  and  urgent  business 
engagements,  his  release  from  the  arrest  by  paying  the 
deputy  $100,  being  the  expenses  of  the  journey  and 
procuring  the  defendant  to  execute  his  note  for  $200 
conditioned  for  the  principal's  appearance  at  court  in 
discharge  of  the  bail.  Th  e  principal  failing  to  appear, 
suit  was  brought  on  the  note,  and  the  action  sustained 
to  the  extent  of  $65,  being  the  necessary  expenses 
of  the  baU  m  attending  court,  employing  attorneys. 

In  Connecticut  the  same  doctrine  is  recognized. 
Howard  v.  Lyon,  1  Root,  107 ;  Pease  v.  Burt,  3  Day,, 
485 ;  Parker  v.  Bidwell,  3  Conn.,  84 ;  Ruggles  v.  Corey, 
a.,  421. 

In  Massachusetts  the  point  was  determined  in  the 
case  of  Commonwealth  v.  Bricket,  8  Pick.,  138.  This 
was  a  case  in  habeas  corpus  sued  out  at  the  instance 
of  Samuel  Thompson  for  whom  the  defendant  was 
bail  in  a  civil  proceeding  before  a  justice  of  the 
peace  in  Vermont  Thompson  fled  and  Bricket  pur- 
sued and  arrested  him  in  Massachusetts  to  remove 
him  to  Vermont  in  his  discharge  as  bail 

The  court  held  that  the  liability  of  the  principal 
to  arrest  by  his  bail  arose  from  the  contract  and  that 
the  bail  was  entitled  to  remedy  according  to  their 
kws.  "  There  is  no  statute  provision  here,"  says  the 
court,  "  for  the  granting  of  a  warrant  for  the  bail. 
He  is  to  act  here,  if  at  aU,  imder  the  provisions  of 
the  common  law,  and  we  are  satisfied  that  they  are 
sufficient  The  obligation  which  the  principal  entered 
mto  to  the  bail  was  not  discharged  by  stepping  across 
the  line  of  his  state.    The  relation  between  bail  and 
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principal  exists  here  as  it  did  in  Vermont,  in  full 
force."  The  prisoner  was  remanded  to  the  custody 
of  the  defendant 

In  Pennsylvania,  the  question  for  the  third  time 
came  under  review  of  the  Supreme  Court  in  1837, 
and  was  fully  discussed  in  the  case  of  Hahey  v. 
TrevUlo,  6  Watts,  402.  In  that  case  the  relator  Smith 
Halsey  showed  a  bail-piece,  duly  certified,  from  the 
inferior  court  of  Common  Pleas  of  Essex  county, 
New  Jersey,  in  a  suit  of  R.  W.  v.  A.  R.  WooUey^  in 
which  suit  the  relator  and  J.  Allen  were  bound  as 
•special  bail  for  said  WooUey,  who  was  a  citizen  of 
Kentucky.  The  relator  had  met  the  said  Woolley 
on  his  road  to  New  Jersey,  and  by  virtue  of  hia 
bail-piece  had  him  in  custody  at  Pittsburgh :  He  was 
taken  from  the  custody  of  his  bail  by  E.  Trevillo. 
On  the  return  to  the  writ  of  habeas  corpus,  the  sheriff 
returned  that  he  had  arrested  Mr.  Woolley  on  a  capias 
ad  respondendum,  issued  by  the  administrators  of  0. 
Ormsby,  deceased,  in  which  special  bail  was  required 
in  $300.  This  writ  was  issued  after  the  bail  arrived 
in  tiie  city  with  his  principal,  and  on  it  he  was  taken 
from  the  custody  of  the  bail,  who  sued  out  this  writ 
of  habeas  corpus.  The  relator  had  also  a  regular 
deputation  from  J.  Allen,  the  other  special  bail. 

The  court  said:  "It  seems  that  special  bail  may 
depute  another  to  act  for  him  in  executing  a  bail- 
piece,  3  Conn,,  84;  7  Johns.,  145 ;  but  I  take  it,  where 
there  are  two  persons  special  bail,  one  may  take  out 
a  bail-piece  and  bring  and  surrender  his  principal  in 
discharge  of  his  bail,  at  all  events  in  discharge  of 
himself.     The  writ  of  habeas  corpus  may  issue  at 
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the  instance  of  the  party  restrained  of  his  liberty  or 
at  the  instance  of  any  other  person  who  has  the  right 
to  the  custody  of  such  person ;  and  the  English  books 
abound  with  cases  of  habeas  corpus  at  the  instance 
of  special  bail;  and  this  in  civil  cases  is  matter 
of  course.  When  confined  on  a  criminal  charge,  it 
must  be  on  motion ;  but  in  either  case  it  is  not  matter 
of  favor,  but  ex  debito  justitue.  7  Durn.  Sf  E.y  222. 

The  power  of  the  special  bail  over  the  principal 
is  very  great  They  may  arrest  in  the  night;  on 
Sunday ;  force  doors ;  and  in  case  of  resistance,  use 
any  force  necessary  to  overcome  the  resistance. 

In  England  the  government  is  one.  In  the  United 
States,  the  citizens  of  every  state  are  constantly  pass- 
ing to  other  states;  and  many  have  contracts  and 
liabilities  in  several  states.  Hence  a  man  may  be  sued 
and  give  special  bail  in  one  state  and  before  that  suit 
is  ended  become  indebted  in  another  state,  and 
arrested  and  confined  or  give  special  bail  there,  and 
this  presents  a .  case  different  perhaps  from  what  is 
found  in  the  English  books.  Taking  into  view  our 
general  and  state  governments,  the  jurisdiction  of  the 
several  courts  is  such  that  we  need  not  expect  to  find, 
out  of  our  Union,  decisions  in  point  in  all  cases.  K 
we  look  to  the  constitution  of  the  United  States  we 
find  that  full  faith  and  credit  shall  be  given  in  each 
state  to  the  public  acts,  records  and  judicial  proceed- 
ings of  every  other  state." 

Without  pretending  to  state  the  effect  of  this  pro- 
vision in  all  cases,  it  may  have  some  bearing  on  a 
case  like  the  present ;  and  the  harmony  of  the  Union 
might  be  endangered  if  any  one  state  should  become 
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a  city  of  refuge  to  the  debtors  of  all  other  states,  and  if 
crossing  the  line  of  any  state  should  secure  any  prin- 
cipal debtor  from  his  special  bail.  It  has  been  said 
that  ''  the  bail  has  the  principal  on  a  string  and  may 
pull  it  when  he  pleases."  I  do  not  believe  that  legal 
rights  are  made  clear  by  metaphors,  or  comparison 
with  material  things.  It  seems  settled  that  either  by 
the  nature  of  the  agreement  or  by  the  operation  of 
law  on  the  agreement,  the  bail  has  rights  over  the 
personal  liberty  of  the  principal  of  the  most  positive 
kind,  and  that  a  sheriff  is  bound  to  assist  in  enforcing 
them ;  and  we  have  authority  for  saying  this  right  of 
the  bail  extends  beyond  the  state  in  which  bail  was 
entered.  7  Johns.,  145;  8  Pick.  138. 

This  matter  is  not  new  in  this  state.  As  early  as 
1798,  2  Yeates  R.,  263,  a  habeas  corpus  issued  to 
the  keeper  of  the  prison  in  Philadelphia,  who  returned 
that  he  held  the  prisoner  on  two  several  writs  of 
capias  as  mesne  process,  one  of  which  had  been 
executed  before  the  bail  came  from  Virginia  with  his 
bail-piece.  The  case  is  not  very  accurately  reported ; 
but  the  court  say:  "In  the  relation  in  which  the 
several  states  composing  the  Union  stand  to  each 
other,  the  bail  in  a  suit  entered  in  another  state  have 
the  right  to  seize  and  take  the  principal  in  a  sister 
state,  provided  it  does  not  interfere  with  the  interests 
of  other  persons  who  have  arrested  such  person.  But 
where  actions  have  been  brought  against  the  party, 
previous  to  such  seizure,  the  same  right  does  not 
exist"  I  then  understand  the  case  that  the  debtor 
had  been  arrested  and  was  in  custody  of  the  sheriff 
before  the  seizure  on  the  bail-piece,  and  for  that  reason 
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was  not  delivered  to  his  bsdL  See  also  3  Yeates,  37, 
where  the  right  of  bail  in  another  state  to  take  the 
principal  here  is  again  recognized,  but  the  right  to 
remove  him  was  suspended  until  the  sentence  of  a 
court-martial,  passed  against  him,  was  executed." 

Woolley  was  restored  to  the  custody  of  his  bail 
that  he  might  proceed  with  hun. 

In  the  case  from  2  Yeates,  263,  the  court  intimate 
that  the  bail  could  not  be  deprived  of  his  rights  by 
collusion  between  his  principal  and  other  parties, 
saying,  in  addition  to  what  is  above  quoted  from  the 
decision:  "Nevertheless  if  the  actions  originated  by 
collusion  with  the  defendant  and  merely  to  protect 
him  from  being  surrendered  to  his  bail,  the  court,  on 
good  grounds,  would  interfere  and  prevent  such  im- 
proper practice.**  1  8tr.,  416. 

In  Louisiana  the  same  general  doctrine  has  been 
twice  sustained.  In  hafontds  case,  2  RoK,  495,  it 
was  also  further  held  that  the  bail  was  entitled  to 
the  aid  of  the  sheriff  and  might  apply  to  the  court 
for  an  order  to  arrest  the  principal  In  that  case, 
which  was  one  of  habeas  corpus,  the  judge  in  stating 
the  case  and  delivering  the  opinion  of  the  com-t  says : 
**  Bruce  and  Hays  are  appellants  from  a  judgment 
which  discharges  Lafonta  on  a  writ  of  habeas  corpus 
from  their  custody  as  his  bail  in  a  suit  brought  against 
him  in  the  State  of  Massachusetts,  where  he  was 
arrested  by  a  writ  of  capias  ad  respondendum,  and 
obtained  his  liberty  by  the  execution  of  a  bailbond  in 
which  the  appellants  joined  him ;  almost  immediately 
afterwards  Lafonta  came  to  New  Orleans,  where 
they  obtained,  on  the  production  of  the  bail-rpiece. 
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from  the  Commercial  Court  of  this  city,  an  order 
to  the  sheriff  to  arrest  him  and  deliver  him  to  them, 
in  order  that  they  might  be  enabled  to  surrender 
him  as  their  principal  in  the  court  of  the  State  of 
Massachusetts,  which  had  issued  the  writ  on  which 
they  became  bail  The  petitioner,  having  been 
arrested  by  the  sheriff  on  this  order,  obtained  from 
the  court  of  the  first  judicial  district  a  writ  of  habeas 
corpus,  on  which  he  was  discharged;  the  District 
Court  being  of  opinion  that  the  petitioner  was  arrested 
and  confined  in  a  case  where  the  law  does  not  allow 
the  issuing  of  orders  of  arrest  and  imprisonment,  and 
that  the  Commercial  Court  of  New  Orleans  had 
exceeded  its  jurisdiction  as  defined  by  law  in  ordering 
said  arrest 

Martin,  J.  "If  the  appellants  had  been  bail  for 
Lafonta  in  a  suit  depending  in  any  of  the  courts  of 
this  state,  there  is  no  doubt  he  could  not  be  retained 
by  them  since  the  abolition  of  unprisonment  for  debt ; 
because  the  act  abolishing  it  relieved  them  from  all 
the  obligations  they  incurred  by  becoming  his  bail, 
and  consequently  deprived  them  of  any  right  over 
him.  *  *  *  The  decision  of  the  Superior  Court 
of  the  late  territory,  in  the  case  of  Henderson  v. 
Lynd^  2  Mart.,  57,  goes  the  whole  length  in  support 
of  jthe  right  of  the  bail  to  arrest  his  principal  even 
out  of  the  state  in  which  bail  was  given,  and  after 
the  latter  has  obtained  a  stay  of  proceedings."  The 
code  of  Massachusetts  showing  that  unprisonment  for 
debt  there  was,  before  the  arrest  by  the  principal  in 
that  state,  authorized  by  the  laws  there,  the  court 
held  that  they  could  not  presume  a  repeal  of  them. 
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on  the  grounds  of  the  abolition  of  imprisonment  for 
debt  in  Louisiana,  and  proceeded :  **  The  right  of  the 
bail  to  seize  his  principal  being  admitted,  it  follows 
as  a  corollary  that  to  avoid  resistance  and  to  prevent 
the  appearance  of  a  breach  of  the  peace,  he  may  on 
the  production  of  his  bail-piece,  obtain  the  assistance 
of  tlie  sheriff  or  constable,  and  also  if  necessary  the 
order  of  a  court  of  justice  or  magistrate. 

''Judgment  of  District  Court  reversed  and  ordered 
that  appellee  remain  in  custody  of  appellants,  to  be 
surrendered,  &c." 

In  Virginia  the  question  is  not  considered  settled. 
"  However  competent  it  might  be,"  says  Mr.  Robinson, 
in  his  valuable  work  on  practice,  1  Bob,  Pr.^  55,  "  to 
the  federal  legislature,  or  tiiat  of  the  states,  to  give 
operation  to  tiie  laws  of  one  state  within  tiie  bounds 
of  others.  Judge  Robwtson  was  very  doubtful  of  the 
power  of  the  judiciary  tribunals  to  act  upon  that 
principle  in  the  absence  of  such  legislation.  His 
opinion  was,  that  no  construction  of  the  constitutional 
provision  could  be  admitted  which  would  give  to  flie 
laws  of  another  state  an  extra-territorial  operation, 
propria  vigore.  Nor  did  he  think  an  argument  in 
favor  of  the  bail  could  be  founded  on  the  circum- 
stance that  a  bail-piece  is  not  technically  considered 
as  process.  *K,'  said  he,  *the  regular  process  of 
law  in  one  state  cannot  be  legally  served  or  executed 
in  another  by  regular  oflBcers,  under  the  sanction  of 
official  oaths  and  official  responsibility,  still  less  can 
a  summary  arrest  and  deputation  by  individuals 
acting  under  no  such  sanction  be  admitted.' 

Waiving,  however,  any  express  adjudication  of  the 
doctrine  in  reference  to  bai  he  held  tiiat  a  similar 
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right  was  not  by  analogy  to  be  extended  to  sureties 
in  a  ne  exeat  bond,  executed  ip  New  York,  notwith- 
standing it  was  argued  that  by  the  laws  of  that  state 
such  sureties  or  bail  may  in  person,  or  by  agent  or 
deputy,  take  and  surrender  their  principal 

In  a  case  in  which  such  sureties  or  bail  had,  by 
an  agent  empowered  under  their  hands  and  seals, 
taken  the  principal  in  Virginia,  with  the  intention  of 
carrying  him  to  New  York  and  there  surrendering 
him,  Judge  Robertson,  on  a  petition  by  the  principal, 
representing  that  he  was  a  citizen  and  resident  of 
Virginia,  entitled  to  the  security  afforded  by  her  laws, 
awarded  a  habeas  corpus,  and  after  argument  ordered 
that  he  be  discharged.  Upon  petition,  the  supreme 
Court  of  Appeals  awarded  a  writ  of  error  to  this 
judgment;  but  the  case  was  never  heard  in  the 
appellate  court  By  an  arrangement  of  the  bail  with 
the  principal,  he  voluntarily  returned  to  New  York; 
and  the  writ  of  error  was  dismissed. 
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CHAPTER  IV. 

CONSTITUTIONAL  AND  STATUTORY  GUARANTEES  OP  THE 
RiaHT  OF  PERSONAL  LIBERTY  IN  ENGLAND. 

At  wliat  time  the  right  of  personal  liberty  first 
became  a  special  subject  of  political  concern  in 
England,  in  what  manner  it  was  entrenched  in 
enduring  constitutiopal  enactments,  with  what  spirit 
and  success  it  was  defended  when  assailed  by 
arbitrary  princes,  and  how  it  was  finally  secured  by 
increasing  the  efficiency  of  the  writ  of  habeas  corpus, 
are  inquiries  fiill  of  interest  and  instruction  to  the 
American  student,  whose  colonial  ancestors  claimed 
as  their  "birth-right"  and  finally  defended  with 
their  lives,  "the  rights,  liberties  and  immunities  of 
Englishmen." 

These  inquiries  lead  to  the  subjects  considered  in 
the  following  sections : 

Section  I.  Magna  carta. 

n.  The  petition  op  right. 
in.  The  BILL  OF  rights. 
IV.  The  habeas  corpus  act,  31  Car.  2,  c.  2. 
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SECTION  I. 
MAGNA   CASTA. 

In  the  month  of  June,  A,  D.  1215,  the  Barons  of 
England  with  their  retainers,  "  a  numerous  host,  were 
encamped  upon  the  grassy  plain  of  Runingmede,"  to 
demand  of  their  sovereign,  and,  if  necessary,  to 
enforce  by  the  sword,  an  acknowledgment  of  their 
rights  and  liberties  and  a  covenant  to  protect  thenu 
Unwilling  to  concede  what  was  demanded,  yet  unable 
to  resist,  King  John  finally  signed,  and  sealed,  and 
swore  faithfully  to  observe,  the  Great  Charter. 

This  celebrated  instrument,  although  in  form  a 
grant  of  certain  rights  and  privileges  by  the  sove- 
reign, was  essentially  a  solenm  acknowledgment  of 
those  rights  and  privileges;  and  an  agreement  that 
for  the  future  they  should  be  maintained  "  bona  Jide 
and  without  evil  subtilty." 

It  has  always  been  regarded  as  a  fundamental  law. 
"  It  was  for  the  most  part,"  says  Coke,  "  declaratory 
of  the  principal  grounds  of  the  fundamental  laws  of 
England;  and  for  the  residue  it  is  additional  to 
supply  some  defects  of  the  common  law."  2  Inst., 
proenie,  and  pp.  65,  77,  78,  108. 

**  This  famous  deed,"  says  Hume,  "  either  granted 
or  secured  very  important  liberties  and  privileges  to 
every  order  of  men  in  the  kingdom ;  to  the  clergy, 
to  the  barons  and  to  the  people.  The  former  articles 
of  it  contain  such  mitigations  and  explanations  of 
the  feudal  law  as  are  reasonable  and  equitable ;  and 
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the  latter  involve  all  the  chief  outlines  of  a  legal 
government,  and  provide  for  the  equal  distribution 
of  justice  and  free  enjoyment  of  property ;  the  great 
objects  for  which  political  society  was  at  first  founded 
by  men,  which  the  people  have  a  perpetual  and 
inalienable  right  to  recall,  and  which  no  time,  nor 
precedent,  nor  statute,  nor  positive  institution,  ought 
to  deter  them  from  keeping  ever  uppermost  in  their 
thoughts  and  attention."  1  Hist.  Eng.,  219. 

''The  great  constitutional  enactments  of  Magna 
Carta  have,  from  thevery  earliest  times,  been  regarded 
in  that  light,  and  treated  not  as  temporary  regulations, 
but  as  the  fundamental  institutions  of  our  govern- 
ment and  laws.  Their  confirmation  was  repeatedly 
exacted  from  the  reigning  sovereign  by  our  parlia- 
ments, not  because  the  Great  Charter  was  supposed 
to  become  invalid  without  such  ratification,  but  in 
order  to  impress  more  solemnly  on  impatient  princes 
and  profligate  statesmen  their  duty  of  respecting  the 
great  constitutional  ordinances  of  the  realm."  Creasy y 
Canst.,  225. 

"As  this  was,"  says  Hallam,  "  the  first  effort  towards 
a  legal  government,  so  it  is  beyond  comparison  the 
most  important  event  in  our  history,  except  that 
revolution  without  which  its  benefits  would  rapidly 
have  been  annihilated.  The  constitution  of  England 
has  indeed  no  single  date  from  which  its  duration 
ifl  to  be  reckoned.  The  institutions  of  positive  law, 
the  far  more  important  changes  which  time  has 
wrought  in  the  order  of  society  during  six  hundred 
years  subsequent  to  the  Great  Charter,  have  undoubt- 
edly lessened  its  direct  application  to  our  present 


76  THE  BIGHT  OF  PERSONAL  LIBERTY.       [BOOK  L 

circmnstances ;  but  it  is  still  the  keystone  of  English 
Uberty."  3  Mid.  Ages,  341. 

Sir  James  Mackintosh  says  of  it:  ''It  was  a 
peculiar  advantage  that  the  consequences  of  its 
principles  were,  if  we  may  so  speak,  only  discovered 
gradually  and  slowly.  It  gave  out  on  each  occasion 
only  as  much  of  the  spirit  of  liberty  and  reforma- 
tion  as  the  circumstances  of  succeeding  generations 
required,  and  as  their  character  would  safely  bear. 
For  ahnost  five  centuries  it  was  appealed  to  as  the 
decisive  authority  on  behalf  of  the  people,  though 
commonly  so  far  only  as  the  necessities  of  each  case 
demanded.  Its  effect  in  these  contests  was  not 
altogether  unlike  the  grand  process  by  which  nature 
employs  snows  and  frosts  to  cover  her  delicate 
germs,  and  to  hmder  them  from  rising  above  the 
earth  till  the  atmosphere  has  acquired  the  mild  and 
equal  temperature  which  insures  them  agamst  blights. 
• "  On  the  English  nation,  undoubtedly,  the  Charter 
has  contributed  to  bestow  the  imion  of  establishment 
with  improvement  To  all  mankind  it  set  the  first 
example  of  the  progress  of  a  great  people,  for  centu- 
ries, in  blending  their  tumultuary  democracy  and 
haughty  nobility  with  a  fluctuating  and  vaguely 
limited  monarchy,  so  as  at  length  to  form  from  these 
discordant  materials  the  only  form  of  free  govern- 
ment which  experience  had  shown  to  be  reconcilable 
with  widely  extended  dominions.  Whoever  in  any 
future  age  or  yet  unborn  nation  may  admire  the 
felicity  of  the  expedient  which  converted  the  power 
of  taxation  into  the  shield  of  liberty,  by  which  dis- 
cretionary and  secret  imprisonment  was  rendered 
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impraciiGable,  and  portions  of  the  people  were  trained 
to  exercise  a  larger  share  of  judicial  power  than  ever 
was  allotted  to  them  in  any  other  civilized  state,  in 
gach  a  manner  as  to  secure,  instead  of  endangering 
public  tranquillity ;  whoever  exults  at  the  spectacle 
of  enlightened  and  independent  assemblies,  which 
under  the  eye  of  a  well  informed  nation,  discuss 
and  determine  the  laws  and  policy  likely  to  make 
communities  great  and  happy ;  whoever  is  capable 
of  comprehending  all  the  effects  of  such  institutions 
with  all  their  possible  improvements  upon  the  mind 
and  genius  of  a  people,  is  sacredly  bound  to  speak 
with  reverential  gratitude  of  the  authors  of  the  Great 
Charter.  To  have  produced  it,  to  have  preserved  it, 
to  have  matured  it,  constitute  the  immortal  clahn  of 
England  upon  the  esteem  of  mankind.  Her  Bacons 
and  Shakespeares,  her  Miltons  and  Newtons,  with 
all  the  truth  which  they  have  revealed,  and  all  the 
generous  virtue  which  they  have  inspu-ed,  are  of 
inferior  value  when  compared  with  the  subjection  of 
men  and  their  rulers  to  the  principles  of  justice,  if, 
indeed  it  be  not  more  true  that  these  mighty  spirits 
could  not  have  been  formed  except  under  equal  laws, 
nor  roused  to  full  activity  without  the  influence  of 
that  spirit  which  the  Great  Charter  breathed  over 
their  forefathers." 

The  •* crowning  glories"  of  Magna  Carta  are  those 
''essential  clauses  which  protect  the  personal  liberty 
and  property  of  all  freemen,  by  giving  security  from 
arbitrary  imprisonment  and  arbitrary  spoliation." 

39.  Nullus  liber  homo  capiatur,  vel  imprisonetur, 
aut  dissaisiatur  aut  utlagetur,  aut  aliquo  modo  destrua- 
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tor ;  nec  super  eum  ibimus,  nee  super  eum  mittemus, 
nisi  per  legale  judicium  parium  suorum,  vel  per  legem 
terre. 

40.  Nulli  vendemus,  nulli  negabimus,  aut  differe- 
mus,  rectum  aut  justiciam. 

39.  No  freeman  shall  be  taken  or  imprisoned,  or 
disseized,  or  outlawed,  or  banished,  or  anyways 
destroyed,  nor  will  we  pass  upon  him,  nor  will  we 
send  him,  unless  by  the  lawful  judgment  of  his 
peers,  or  by  the  law  of  the  land. 

40.  We  will  sell  to  no  man,  we  will  not  deny  to 
any  man,  either  justice  or  right 

To  the  unlettered  barons  whose  practical  wisdom 
approved  these  plain  but  most  comprehensive  words, 
and  whose  courage  secured  and  defended  them,  the 
great  commoner,  in  his  speech  in  the  House  of  Peers, 
on  the  9th  January,  1770,  paid  the  following  noble 
tribute :  "  It  is  to  your  ancestors,  my  lords,  it  is  to 
the  English  barons  that  we  are  indebted  for  the  laws 
and  constitution  we  possess.  Their  virtues  were 
rude  and  uncultivated,  but  they  were  great  and  sin- 
cere. Their  understandings  were  as  little  polished 
as  their  maimers,  but  they  had  hearts  to  distinguish 
right  from  wrong;  they  had  heads  to  distinguish 
truth  from  falsehood ;  they  understood  the  rights  of 
humanity,  and  they  had  spirit  to  maintain  them. 

"My  lords,  I  think  that  history  has  not  done  justice 
to  their  conduct;  when  they  obtained  from  their 
sovereign  that  great  acknowledgment  of  national 
rights  contained  in  Magna  Carta,  they  did  not  confine 
it  to  themselves  alone,  but  delivered  it  as  a  conmion 
blessing  to  the  whole  people. 
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''They  did  not  say,  these  are  the  rights  of  the  great 
barons,  or  these  are  the  rights  of  the  great  prelates. 
No,  my  lords;  they  said  in  the  sunple  Latin  of 
the  times,  nvJUus  liber  homo,  and  provided  as  care- 
fully for  the  meanest  subject  as  for  the  greatest 
These  are  imcouth  words,  and  sound  but  poorly  in 
the  ears  of  scholars;  neither  are  they  addressed  to 
the  criticism  of  scholars,  but  to  the  hearts  of  free 
men.  These  three  words,  ntdlus  liber  homo,  have  a 
meaning  which  interests  us  all ;  they  deserve  to  be 
remembered,  they  deserve  to  be  inculcated  in  our 
minds,  they  are  worth  ail  the  classics!^ 

Mr.  Hallam,  commenting  upon  these  words  of  the 
charts,  says :  "  It  is  obvious  that  these  words  inter- 
preted by  any  honest  court  of  law,  convey  an  ample 
security  for  the  two  main  rights  of  civil  society. 
From  the  ei:a,  therefore,  of  Bang  John's  charter,  it 
must  have  been  a  clear  principle  of  our  constitution, 
that  no  man  can  be  detained  in  prison  without  trial 
Whether  courts  of  justice  framed  the  writ  of  habeas 
CORPUS  in  conformity  to  the  spirit  of  this  clause,  or  found 
it  already  in  their  register,  it  became  from  that  era  the 
right  of  every  subject  to  demand  it  J'  2  Hist.  Mid.  Ages, 
342. 

Though  the  King  seemed  to  submit  passively  to  the 
regulations  of  the  charter,  he  only  dissembled  till  he 
should  find  a  favorable  opportunity  for  annulling  all 
his  concessions.  He  dispatched  a  messenger  to  Eome, 
in  order  to  lay  before  the  Pope  the  Great  Charter, 
which  he  had  been  compelled  to  sign,  and  to  com- 
plain, before  that  tribunal,  of  the  violence  which  had 
been  imposed  upon  him. 


80  THE  BIGHT  OF  PERSONAL  LIBERTY.       [BOOK  L 

The  Pope  issued  a  bull,  in  which,  from  tibe  plenitude 
of  his  apostolic  power,  and  from  the  authority  which 
God  had  committed  to  him,  to  build  and  destroy 
kingdoms,  to  plant  and  overthrow,  he  annulled 
and  abrogated  ihe  whole  charter  as  unjust  in  itself, 
as  obtained  by  compulsion  and  as  derogatory  to  the 
dignity  of  the  apostolic  see.  He  prohibited  the 
barons  from  exacting  the  observance  of  it ;  he  even 
prohibited  the  King  himself  from  paying  ajiy  regard 
to  it ;  he  absolved  him  and  his  subjects  from  all  oaths 
which  they  had  been  constrained  to  take  to  that  pur** 
pose;  and  he  pronounced  a  general  sentence  of 
excommunication  against  every  one  who  should 
persevere  in  maintaining  such  treasonable  and 
iniquitous  pretensions. 

But  the  bull  of  the  Pope  was  ineffectual.  John 
still  found  that  his  nobility  and  people,  and  even  his 
clergy,  adhered  to  the  defence  of  their  liberties,  and 
to  their  combination  against  him ;  the  sword  of  his 
foreign  mercenaries  was  all  he  had  to  trust  for 
restoring  his  authority.  The  ravenous  and  barbarous 
mercenaries,  incited  by  a  cruel  and  enraged  prince, 
were  let  loose  against  the  estates,  tenants,  manors, 
houses,  parks  of  the  barons,  and  spread  devastation 
over  the  face  of  the  kingdom.  Nothing  was  to  be 
seen  but  the  flames  of  villages  and  castles  reduced 
to  ashes,  the  consternation  and  misery  of  the  inhabi- 
tants, tortures  exercised  by  the  soldiery  to  make 
them  reveal  their  concealed  treasures,  and  reprisals 
no  less  barbarous  committed  by  the  barons  and 
their  partisans  on  the  royal  demesnes,  and  on  the 
estates  of  such  as  still  adhered  to  the  crown.  1*/ 
Hume  Hist.  Eng.,  222. 
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The  event  proved  that  although  the  perfidious 
kmg  had  power  to  excite  civil  war  and  desolate  his 
dominions  with  the  torch  and  sword  of  foreign 
mercenaries,  he  could  no  more  suppress,  even  with 
the  aid  of  the  spiritual  arm  of  the  Roman  Pontiff, 
the  rising  tide  of  liberty,  or  eradicate  from  the 
EInglish  Constitution  the  simple  but  all-pervading 
political  truths  declared  in  the  Great  Charter,  than 
the  vain-glorious  Canute  could  by  his  royal  word 
arrest  the  advancing  billows  of  the  sea,  or  extract 
from  them,  had  he  tried,  the  salt  which  conserves 
them. 

The  king  died.    The  Great  Charter  still  lives. 

At  the  time  of  the  king's  death  the  Earl  of  Pem- 
broke, the  Ulysses  of  the  camp  at  Runingmede,  was 
mareschal  of  England,  and  by  his  office  at  the  head 
of  the  armies — and,  flagrante  bello,  of  the  govern- 
ment His  first  act  as  Protector  of  the  kingdom,  was  to 
renew  the  Great  Charter,  though  with  some  changes. 

It  was  granted  again  the  next  year,  ''and  was 
%gain  renewed  by  Henry  m  the  ninth  year  of  his 
reign,  at  which  time  the  Charter  of  the  Forest  was 
granted.  The  two  Charters  were  five  times  renewed 
between  this  period  and  Henry's  death.  At  some 
of  these  renewals  temporary  variations  were  intro- 
duced ;  but  it  is  in  the  form  in  which  it  was  promul- 
gated in  the  ninth  year  of  Henry's  reign  that  the 
Gh-eat  Charter  was  solemnly  confirmed  by  his 
successor,  and  in  that  form  it  appears  at  the  head 
of  our  statute  book."  Creasy,  Constitution,  166. 

In  the  charter  as  thus  confirmed,  the   "essential 
clauses"  are  in  these  words:  chap.  29.  "Nullus  liber 
11 
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homo  capiatur,  vel  imprisonetur,  aut  disseisietur  de 
aliquo  libero  tenemento  suo  vel  libertatibus  vel  liberis 
consuetudinibus  suis,  aut  utlagetur,  aut  exulet,  aut 
aUquo  alio  modo  destruatur,  nee  super  eum  ibimus, 
nee  super  eum  mittemus  nisi  per  legale  judicium 
parium  suorum  vel  per  legem  terrse.  Nulli  vendemus, 
nulli  negabimus,  aut  differemus  rectum  aut  justitiam." 

This  chapter  is  translated  m  the  common  edition 
of  the  English  Statutes,  as  follows :  "  No  freeman 
shall  be  taken  or  imprisoned,  or  be  disseized  of  his 
freehold,  or  liberties,  or  free  customs,  or  be  outlawed 
or  exiled,  or  any  otherwise  destroyed,  nor  wiU  we 
pa»  upon  M-n,  nor  condenm  ul.  but  by  lawM 
judgment  of  his  peers,  or  by  the  law  of  the  land 
We  will  sell  to  no  man,  we  will  not  deny  or  defer  to 
any  man,  either  justice  or  right."  The  precise  import 
of  the  words  "  nee  super  eum  ibimus,  nee  super  eum 
mittemus/'  has  been  the  subject  of  question  and  some 
diversity  of  opinion.  3  Lingard,  47  n. 

By  some  they  have  been  translated,  "  nor  will  we 
pass  upon  him,  nor  condemn  him ;"  by  others,  "  nor 
will  we  pass  upon  him,  nor  commit  him  to  prison  ;" 
and  Coke's  exposition  is  different  from  all  others: 
"No  man  shall  be  condemned  at  the  King's  suit, 
either  before  the  King  in  his  bench,  where  pleas  are 
coram  rege  (before  the  King),  (and  so  are  the  words 
nee  super  ihimus,  to  be  understood),  nor  before  any 
other  commissioner  or  judge  whatsoever,  and  so  are 
the  words  ^'nec super  mittemus"  to  be  understood,  but 
by  the  judgment  of  his  peers,  that  is  equals,  or 
according  to  the  law  of  the  land."  2  Coke  Inst.,  46. 

Mr.  Spooner,  in  his  Essay  on  the  Trial  by  Jury, 
after  an  elaborate  examination,  critical  and  historical, 
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of  the  question,  states  the  legal  import  of  the  chapter 
as  follows : 

*'  No  £reeman  shall  be  arrested,  or  imprisoned,  or 
deprived  of  his  freehold,  or  his  liberties,  or  free  cus- 
toms, or  be  outlawed  or  exiled,  or  in  any  manner 
destroyed  (harmed),  Twr  wiU  we  (the  King)  proceed 
against  him,  nor  send  any  one  against  him,  by  force  or 
armSf  unless  according  to  (that  is,  in  execution  of) 
the  sentence  of  his  peers,  and  (or,  or  as  the  case  may 
require)  the  Common  Law  of  England  (as  it  was  at 
the  time  of  Magna  Carta,  in  1215).  Spooner's  Trial 
by  Jury,  49. 

To  secure  the  observance  of  the  Charters,  the 
nobles  and  great  officers  were  required  to  be  sworn 
to  support  them.  Coke,  proem,  2  Inst.  And  every 
British  sovereign  at  his  coronation  is  still  sworn  to 
maintain  them.   Wester.  Comm.,  142. 

Earnest  efforts  were  also  made  to  make  the  Great 
Charter  familiarly  known  throughout  the  land  by 
all,  as  the  common  birthright  of  all ;  and  the  most 
stringent  measures  of  law  were  devised  to  insure  the 
prompt  punishment  of  any  who  should  dare  to 
violate  it  The  Great  Charter  and  the  Charter  of 
the  Forest,  were  required  by  law  to  be  kept  in  every 
parish — to  be  sent  to  all  cathedral  churches  through- 
out the  realm,  there  to  remain,  and  to  be  read  to  the 
people  twice  a  year — to  be  sent  as  well  to  the  jus- 
tices of  the  forest  as  to  others,  to  all  sheriffs  and 
other  officers,  and  to  all  the  cities  in  the  realm—  to 
be  read  by  the  sheriffs  four  times  a  year,  before  the 
people  of  the  shire  in  open  county  court 

It  was  also  provided  in  the  confirmation  of  25  Ed. 
I.,  "  that  all  archbishops  and  bishops  shall  pronounce 
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the  sentence  of  excommunication  against  all  those 
that  by  word,  deed,  or  council,  do  contrary  to  the 
foresaid  Charters,  or  that  in  any  point  break  or  imdo 
them;  and  that  the  said  curses  be  twice  a  year 
denoimced  and  published  by  the  prelates  aforesaid-" 

The  following  is  a  copy  of  the  famous  curse  : 

"  The  Curse. 

"In  the  name  of  the  Father,  the  Son  and  the  Holy 
Ghost,  Amen.  Whereas  our  Sovereign  Lord,  the  King,  to 
the  honour  of  God,  and  of  Holy  Church,  and  for  the  com- 
mon profit  of  the  realm,  hath  granted  for  him  and  his  heirs 
for  ever,  these  articles  above  written  ;  Robert,  Archbishop 
of  Canterbury,  primate  of  all  England,  admonisheth  all 
his  province,  once,  twice,  and  thrice :  Because  that  short- 
ness will  not  sufier  so  much  delay,  as  to  give  knowledge 
to  all  the  people  of  England  of  these  presents  in  writing  : 
We  therefore  enjoyn  all  persons,  of  what  estate  soever 
they  may  be,  that  they  and  every  of  them,  as  much  as  in 
them  is,  shall  uphold  and  maintain  these  articles  granted 
by  our  Sovereign  the  King  in  all  points.  And  all  those 
that  in  any  point  do  resist  or  break,  or  in  any  manner 
hereafter  procure,  counsel,  or  any  ways  assent  to  resist  or 
break  those  ordinances,  or  go  about  it,  by  word  or  deed, 
openly  or  privily,  by  any  manner  of  pretence,  or  color. 
We  the  foresaid  archbishop  by  our  authority  in  this  writing 
expressed,  do  excommunicate  and  accurse,  and  from  the 
body  of  our  Lord  Jesus  Christ,  and  from  all  the  company 
of  heaven,  and  from  all  the  sacraments  of  Holy  Church  do 
sequester  and  exclude/' 
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SECTION  n. 

THE  PETITION  OF  BIGHT. 

After  the  lapse  of  four  hundred  years,  during 
which  time  the  Great  Charter  not  only  remained 
unrepealed,  but  was  more  than  thirty  times  solemnly 
ratified,  2  HallanCs  Middle  Ages,  343,  and  its  essential 
principles  known  to  aU  the  people,  and  recognized  in 
all  courts,  though  sometimes  most  unjustly  evaded 
by  them — the  power  of  the  people  peaceably  to 
maintain  them  against  the  encroachmente  of  an  art- 
ful,  grasping  and  faithless  king  was  brought  to  the 
test 

In  the  year  1627,  Hampden,  Darnel,  Corbet,  Earl 
and  Heveningham  having  with  others  been  committed 
to  prison  by  the  Privy  Council  for  refusing  obedience 
to  the  forced  loans  demanded  of  them  without  autho- 
rity of  Parliament,  applied  to  the  court  of  King's 
Bench  for  the  writ  of  habeas  corpus. 

**The  writ  was  granted;  but  the  warden  of  the 
fleet  made  return  that  they  were  detained  by  a  war- 
rant from  the  Privy  Council,  informing  him  of  no 
particular  cause  of  imprisonment,  but  that  they  were 
committed  by  the  special  command  of  his  Majesty. 
This  gave  rise  to  a  most  important  question  whether 
such  a  return  was  sufficient  in  law  to  justify  the 
court  in  remitting  the  parties  to  custody.  The 
fdndamental  immunity  of  English  subjects  from 
arbitrary  detention  had  never  before  been  so  fully 
canvassed;  and  it  is  to  the  discussion  which  arose 
out  of  the  case  of  these  five  gentlemen  that  we  owe 
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its  continual  assertion  by  Parliament,  and  its  ultimate 
establishment  in  fuU  practical  efficacy  by  the  statute 
of  Charles  11.  It  was  argued  with  great  ability  by 
Noy,  Selden,  and  other  eminent  lawyers,  on  behalf 
of  the  claimants,  and  by  the  Attorney-General  Heath 
for  the  crown."  1  HaHarrCs  Const.  HisL,  383. 

The  prisoners  based  their  demand  for  liberty  upon 
Magna  Carta,  ''the  fundamental  laws  and  statute 
of  the  realm."  But  the  court  was  deaf  to  their  plea. 
Seizing  upon  an  obscure  precedent  more  than  a  hun- 
dred years  old,  they  held  that ''  the  special  command 
of  the  King  or  the  authority  of  the  Privy  Council 
as  a  body,  was  such  sufficient  warrant  for  commit- 
ment as  to  require  no  further  cause  to  be  expressed;" 
and  remanded  the  prisoners  to  jaiL 

But  the  nation  could  not  be  diverted  from  its 
cardinal  faith  in  its  own  prescriptive  franchises  by 
measures  of  illegal  severity  towards  the  imcompliant 
Another  Parliament  became  indispensable. 

It  assembled  in  1628;  Coke,  Selden,  Glanvil, 
Pynne,  Elliott,  famous  for  their  sturdy  independence 
and  their  zeal  in  the  cause  of  popular  rights,  were 
members. 

The  decision  in  the  case  of  Hampden  and  others 
was  made  the  subject  of  special  inquiry  and  animad- 
version. The  judges  were  summoned  to  give  an 
account  of  their  judgment  They  answered  contrary 
to  the  record,  "that  the  prisoners  were  only  remanded 
that  the  court  might  be  further  advised.  7  St.  Tr.,  183. 
The  investigation  proceeded.  "What  is  this,"  said 
Coke,  speaking  of  the  decision,  "  but  to  declare,  upon 
record,  that  any  subject  by  such  absolute  command 
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may  be  detained  in  prison  forever  t  What  doth  this 
tend  to  but  the  utter  subversion  of  the  choice,  liberty 
and  right  belonging  to  every  free  bom  subject  in 
this  kingdom  r 

Eesolutions  were  proposed  and  carried. 

^*  L  That  no  freeman  ought  to  be  committed  or  detained 
in  prison  or  otherwise  restrained  by  command  of  the  King) 
or  the  Privy  Council  or  any  other,  unless  some  cause  of  the 
commitment,  detainer  or  restraint  be  expressed,  for  which 
by  law  he  ought  to  be  committed,  detained  or  restrained. 

'^n.  That  the  writ  of  habeas  corpus  cannot  be  denied, 
but  ought  to  be  granted  to  every  man  that  is  committed  or 
detained  in  prison  or  otherwise  restrained  by  command  of 
the  King,  the  Privy  Council  or  any  other." 

Not  content  with  resolutions,  they  proceeded  to  the 
more  efficient  work  of  adeclaxatory  statute,  commonly 
called  the  Petition  of  Right,  by  which  it  was 
designed  to  subject  the  King  to  the  power  of  the  law 
and  to  bring  the  right  of  personal  Uberty  explicitly 
under  its  protection.  The  King,  after  attempting 
to  evade  giving  his  consent,  was  at  length — but 
not  until  after  the  "auricular  taking  of  the  judges* 
opinions'' — compelled  to  accede  to  the  petition.  In 
the  petition  it  was,  amongst  other  things,  recited  and 
declared  as  follows : 

"  in.  And  whereas,  also,  by  the  statute  called  *  The  Great 
Charter  of  the  Liberties  of  England,'  it  is  declared  and 
enacted,  that  no  freeman  may  be  taken  or  imprisoned,  or  be 
disseized  of  his  fireehold  or  liberties,  or  his  free  customs,  or 
be  outlawed  or  exiled,  or  in  any  manner  destroyed,  but  by 
the  lawful  judgment  of  his  peers,  or  by  the  law  of  the  land. 

"  IV.  And  in  the  eight-and-twentieth  year  of  the  reign 
of  King  Edward  III.,  it  was  declared  and  enacted  by 
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authority  of  Parliament,  that  no  man,  of  what  estate  or 
condition  that  he  be,  should  be  put  out  of  his  land  or 
tenements,  nor  taken,  nor  imprisoned,  nor  disinherited,  nor 
put  to  death  without  being  brought  to  answer  by  due  pro- 
cess of  law. 

"  v.  Nevertheless,  against  the  tenor  of  said  statutes  and 
other  the  good  laws  and  statutes  of  your  realm  to  that  end 
provided,  divers  of  your  subjects  have  of  late  been  impri- 
soned without  any  cause  shewed ;  and  when  for  their 
deliverance  they  were  brought  before  your  justices  by  your 
Majesty's  writs  of  habeas  corpus,  there  to  undergo  and 
receive  as  the  court  should  order,  and  their  keepers  com- 
manded to  certify  the  causes  of  their  detainer,  no  cause  was 
certified,  but  that  they  were  detained  by  your  Majesty's 
special  command,  signified  by  the  lords  of  your  Privy  Council 
and  yet  were  returned  back  to  several  prisons,  without  being 
charged  with  anything  to  which  they  might  make  answer 
according  to  law."  • 

In  the  subsequent  sections  the  King  was  petitioned 
to  declare  that,  "  as  their  rights  and  liberties  according 
to  the  laws  and  statutes  of  this  realm,"  —  "  no  firee- 
man,  in  any  such  manner  as  is  before  mentioned,  be 
imprisoned  or  detained,"  &c.,  &c. 

The  King  having  privately  obtained  from  the 
judges  a  construction  of  the  Petition  to  suit  his 
wishes,  granted  it  It  was  then  supposed  that  the 
people  were  effectually  protected  against  illegal  exac- 
tions, arbitrary  commitments,  quartering  of  soldiers 
or  sailors,  and  infliction  of  punishment  by  martial 
law. 

"  Bonfires  were  kindled  all  over  London,  and  the 
whole  nation  was  thrown  into  a  transport  of  joy." 
But  the  Parliament  was  soon  after  dissolved  by  the 


CH.  IV.]     ITS  GUARANTEES  IN  ENGLAND.  89 

King  who  was  incensed  at  the  conduct  of  those  advo- 
cates of  popular  rights,  by  whose  "  disobedient  and 
seditious  carriage,"  he  said,  "we  and  our  regal 
authority  and  commandment  have  been  so  highly 
contemned  as  our  kingly  office  cannot  bear,  nor  any 
former  age  can  parallel."  1  Hallam  Const  Hist,,  390. 

Prerogative  then  reigned.  The  obnoxious  mem- 
bers of  the  late  Parliament  were  seized  and  imprisoned 
for  words  spoken  in  debate.  The  writ  of  habeas 
corpus  was  rendered  powerless  even  to  liberate  them 
on  bail  by  the  servile  procrastination  of  the  court 
who  dared  not  expressly  to  deny  the  right  And 
finally  John  Elliott,  the  most  distinguished  leader 
of  the  popular  party,  doomed  to  imprisonment  and 
loaded  with  fines  by  a  court  usurping  jurisdiction, 
died  in  the  Tower  —  a  martyr  to  parliamentary  free- 
dom of  speech. 

Denzil  Holies,  one  of  his  associates  in  the  royal 
persecution  afterwards,  being  then  a  peer,  brought 
the  record  of  this  judgment  in  the  King's  Bench  by 
writ  of  error  before  the  House  of  Lords,  by  whom  it 
was  reversed  —  thus  establishing  the  great  principle 
of  free  speech  in  parliament  and  exclusive  jurisdic- 
tion of  the  House  over  its  members  for  alleged 
contempts  therein.  1  Hallam  Const.  Hist.,  424. 
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•     SECTION  III. 

THE  BILL  OF  RIGHTS. 

Mention  ought  to  be  made,  in  this  connection,  of 
the  Bill  of  Rights,  another  fundamental  statute 
passed  in  1689,  which,  with  the  Petition  of  Right 
and  the  Great  Charter,  constitute,  according  to  Lord 
Chatham,  "  the  Bible  of  the  English  Constittitian"  to 
which  appeal  is  to  be  made  on  every  grave  political 
question." 

The  Bill  of  Rights,  in  some  respects  the  archetype 
of  our  own  Declaration  of  Independence,  recites  the 
injuries  and  usurpations  of  the  late  King  James  II., 
by  which  he  "  did  endeavor  to  subvert  and  extirpate 
the  Protestant  religion,  and  the  laws  and  liberties 
of  this  kingdom,"  and  then  "  for  the  vindicating 
their  ancient  rights  and  liberties,"  "  as  their  ancestors 
in  like  case  have  usually  done,"  declares : 

"  1.  That  the  pretended  power  of  suspending  laws,  or  the 
execution  of  laws,  by  regal  authority,  without  consent  of 
Parliament,  is  illegal. 

"  2.  That  the  pretended  power  of  dispensing  with  laws, 
or  the  execution  of  laws,  by  regal  authority,  as  it  hath  been 
assumed  and  exercised  of  late,  is  illegal. 

''  3.  That  the  commission  for  creating  the  late  Court  of 
Commissioners  for  ecclesiastical  causes,  and  all  other 
conmiissions  and  courts  of  like  nature,  are  illegal  and 
pernicious. 

"  4.  That  levying  money  for  or  to  the  use  of  the  crown, 
by  pretence  and  prerogative,  without  grant  of  Parliament, 
for  longer  time  or  in  other  manner  than  the  same  is  or 
shall  be  granted,  is  illegal. 
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"  5.  That  it  is  the  right  of  the  subjects  to  petition  the 
King,  and  all  commitments  and  prosecutions  for  such  peti- 
tioning are  illegal. 

*'  6.  That  the  raising  or  keeping  a  standing  army  within 
the  kingdom  in  time  of  peace,  unless  it  be  with  consent 
of  Parliament,  is  against  law. 

^'  7.  That  the  subjects  which  are  Protestants,  may  have 
arms  for  their  defence  suitable  to  their  conditions,  and  as 
allowed  by  law. 

^*  8.  That  election  of  members  of  Parliament  ought  to  be 
free. 

'^  9.  That  the  freedom  of  speech,  and  debates  or  pro- 
ceedings in  Parliament,  ought  not  to  be  impeached  or 
questioned  in  any  court  or  place  out  of  Parliament. 

**  10.  That  excessive  bail  ought  not  to  be  required,  nor 
excessive  fines  imposed ;  nor  cruel  and  unusual  punishments 
inflicted. 

**  11.  That  jurors  ought  to  be  duly  empanelled  and 
returned,  and  jurors  which  pass  upon  men  in  trials  for  high 
treason  ought  to  be  freeholders. 

*^  12.  That  all  grants  and  promises  of  fines  and  forfeitures 
of  particular  persons  before  conviction,  are  illegal  and  void. 

'*  13.  That  for  redress  of  all  grievances,  and  for  the  amend- 
ing, strengthening  and  preserving  of  the  laws.  Parliaments 
ought  tg  be  held  frequently." 

Macauley  sees  in  this  instrument  an  inexhaustible 
stock  of  statute-germs,  adequate  for  all  the  wants  of 
posterity. 

"  The  Declaration  of  Eight,"  says  he,  "  though  it 
made  nothing  law  which  had  not  been  law  before, 
contained  the  germ  of  the  law  which  gave  religious 
fr-eedom  to  the  Dissenter,  of  the  law  which  secured 
the  independence  of  the  judges,  of  the  law  which 
limited  the  duration  of  Parliaments,  of  the  law  which 
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placed  the  liberty  of  the  press  under  the  protection 
of  juries,  of  the  law  which  prohibited  the  slave  trade, 
of  the  law  which  abolished  the  sacramental  test,  of 
the  law  which  relieved  the  Eoman  Catholics  from 
civil  disabilities,  of  the  law  which  reformed  the  repre- 
sentative system  —  of  every  good  law  which  has  been 
passed  during  a  hundred  and  sixty  years^  of  every  good 
law.  which  may  hereafter,  in  the  course  of  ages,  he  found 
to  promote  the  public  weal,  and  to  satisfy  the  demands 
of  public  opinion"   Macauley  Hist.  Eng.,  394. 


SECTION  IV. 

THE  HABEAS  CORPUS  ACTS,  31  CAR.  IL,  AND  56  GEO.  HI. 

Although  the  writ  of  habeas  corpus  was  greatly 
prized,  and  gradually  superseded  all  other  common 
law  writs  devised  to  relieve  in  cases  of  illegal 
imprisonment,  it  became  in  lapse  of  time  the  subject 
of  great  abuses.  Delays,  scarcely  less  grievous  than 
denial,  were  frequently  practiced  by  the  courts  in 
granting  it ;  and,  when  granted,  tardy  execution  too 
fi^uently  tolerated.  Some  evasions  were  remedied 
by  the  statute  of  16  Car.  I,  c.  10,  §  8,  which  provided 
that  if  any  person  be  committed  by  the  King  himself 
in  person,  or  by  his  Privy  Council,  or  by  any  of  the 
members  thereof,  he  shall  have  granted  unto  him, 
without  any  delay  upon  any  pretence  whatsoever,  a 
writ  of  habeas  corpus,  upon  demand  or  motion  made 
to  the  Court  of  King's  Bench  or  Common  Pleas ;  who 
shall  thereupon,  witliin  three  court  days  after  the 
return  is  made»  examine  and  determine  the  legality 
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of  the  commitment  and  do  what  to  justice  shall 
appertain,  in  delivering,  bailing  or  remanding  such 
prisoner. 

Still  "other  abuses  had  also  crept  into  daily  prac- 
tice, which  had  in  some  measure  defeated  the  benefit 
of  this  great  constitutional  remedy.  The  party  impri- 
soning was  at  liberty  to  delay  his  obedience  to  the 
first  writ,  and  might  wait  till  a  second  and  third, 
called  an  alias  and  a  pluries,  were  issued  before  he 
produced  the  party ;  and  many  other  vexatious  shifts 
were  practiced  to  detain  state  prisoners  in  custody." 
3  Bl.  Com.,  135.  Greater  promptitude  and  a  livelier 
sense  of  official  responsibility  were  required  to  render 
the  writ  efficacious.  The  subject  was  accordingly 
brought  forward  in  Parliament  in  1668,  and  renewed 
fi-om  time  to  time  until  1679,  when  the  celebrated 
habeas  corpus  act  of  31  Car.  II.  was  passed. 

The  passage  of  this  act  has  been  made  the  theme 
of  the  highest  praise  and  congratulation  by  British 
authors,  and  is  even  said  to  have  "  extinguished  all 
the  resources  of  oppression."   Western  Com.,  219. 

The  immediate  occasion  of  this  act  has  generally 
been  said  to  be  the  oppression  of  an  "  obscure  indi- 
vidual "  by  the  name  of  Jenks ;  and  the  circumstance 
has  been  dwelt  upon  with  pride  "  for  the  just  idea  it 
conveys  of  that  readiness  of  all  orders  of  men  to  unite 
in  defence  of  common  liberty,  which  is  a  characteristic 
circumstance  in  the  English  government."  Westerns 
Com.,  368.  The  case  of  Jenks  was  this :  "He  was  a 
citizen  of  London,  on  the  popular  or  factious  side; 
having  been  committed  by  the  King  in  council  for  a 
mutinous  speech  in  Guildhall,  the  justices  at  quarter 
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sessions  refused  to  admit  him  to  bail,  on  pretence 
that  he  had  been  committed  by  a  superior  court ;  or 
to  try  him,  because  he  was  not  entered  in  the  calen- 
dar of  prisoners.  The  Chancellor,  on  application  for 
a  habeas  corpus,  declined  to  issue  it  during  the  vaca- 
tion ;  and  the  Chief  Justice  of  the  King's  Bench,  to 
whom,  in  the  next  place,  the  friends  of  Jenks  had 
recourse,  made  so  many  difficulties  that  he  lay  in 
prison  for  several  'weeks." 

Mr.  Hallam,  however,  does  not  concur  in  the  com- 
mon  opinion,  and  states  his  reasons  as  follows :  "  The 
arbitrary  proceedings  of  Lord  Clarendon  were  what 
really  gave  rise  to  it  A  bill  to  prevent  the  refusal 
of  the  writ  of  habeas  corpus,  was  brought  into  the 
House  on  April  10,  1668,  but  did  not  pass  the  com- 
mittee in  that  session.  But  another  to  the  same 
^  purpose,  probably  more  remedial,  was  sent  up  to  the 
Lords  in  March,  1669-70.  It  failed  of  success  in  the 
upper  house;  but  the  Commons  continued  their 
struggle  for  this  important  measure,  and  in  the  ses- 
sion of  1673-4,  passed  two  bills,  one  to  prevent  the 
imprisonment  of  the  subject  in  gaols  beyond  seas, 
another  to  give  a  more  expeditious  use  of  the  writ  of 
habeas  corpus  in  criminal  matters.  The  same  or 
similar  bills  appear  to  have  gone  up  to  the  Lords 
in  1675.  It  was  not  till  1676,  that  the  delay  in 
Jenks's  habeas  corpus  took  place.  And  this  affair 
seems  to  have  had  so  trifling  an  influence  that  these 
bills  were  not  revived  for  the  next  two  years,  not- 
withstanding the  tempests  that  agitated  the  House 
during  that  period.  But  in  the  short  Parliament  of 
1679,  they  appear  to  have  been  consolidated  into  one ; 
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tiiat,  having  met  with  better  success  among  the  Lords, 
passed  into  a  statute,  and  is  generally  denominated 
the  habeas  corpus  act"  2  HalUmCs  Const  Hist,  176. 
The  same  author  proceeds  to  notice  further,  the 
subject  of  habeas  corpus,  and  the  more  recent  legisla- 
tion in  regard  to  it.  "It  is  a  very  common,  mistake," 
he  continues,  "  and  that  not  only  among  foreigners, 
but  many  from  whom  some  knowledge  of  our 
constitutional  laws  might  be  expected,  to  suppose 
that  this  statute  of  Charles  II.  enlarged  in  a  great 
degree  our  Uberties,  and  forms  a  sort  of  epoch  in 
our  history.  But  though  a  very  beneficial  enactment, 
and  eminently  remedial  in  many  cases  of  illegal 
imprisonment,  it  introduced  no  new  principle,  nor 
conferred  any  right  upon  the  subject.  From  the 
earhest  records  of  the  English  law,  no  freeman  could 
be  detained  in  prison  except  upon  a  criminal  charge 
or  conviction,  or  for  a  civil  debt  In  the  former  case, 
it  was  always  in  his  power  to  demand  of  the  Court 
of  King's  Bench  a  writ  of  habeas  corpus  ad  subjici- 
endum, directed  to  the  person  detaining  him  in 
custody,  by  which  he  was  enjoined  to  bring  up  the 
body  of  the  prisoner,  with  the  warrant  of  commit- 
ment, that  the  court  might  judge  of  its  suflSciency, 
and  remand  the  party,  admit  him  to  bail,  or  discharge 
him,  according  to  the  nature  of  the  charge.  This 
writ  issued  of  right  and  could  not  be  refused  by  the 
court  It  was  not  to  bestow  an  immunity  from  arbi- 
trary imprisonment,  which  is  abundantly  provided  in 
Magna  Carta  (if  indeed  it  is  not  much  more  ancient), 
that  the  statute  of  Charles  II.  was  enacted ;  but  to 
cut  off  the  abuses  by  which  the  government's  lust 
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of  power,  and  the  servile  subdety  of  crown  lawyers, 
had  impaired  so  fundamental  a  privilege. 

There  had  been  some  doubts  whether  the  Court  of 
Common  Pleas  could  issue  this  writ ;  and  the  Court 
of  Exchequer  seems  never  to  have  done  so.  It  was 
also  a  quQ^tion,  and  one  of  more  importance,  as  we 
have  seen  in  the  case  of  Jenks,  whether  a  single  judge 
of  the  Court  of  King's  Bench  could  issue  it  during 
the  vacation.  The  statute  therefore  enacts  that  where 
any  person,  other  than  persons  convicted,  or  in  exe- 
cution upon  legal  process,  stands  committed  for  any 
crime  except  for  treason  or  felony  plainly  expressed 
in  the  warrant  of  commitment,  he  may  during  vac^ 
tion  complain  to  the  chancellor  or  any  of  the  twelve 
judges ;  who,  upon  sight  of  a  copy  of  the  warrant, 
or  an  affidavit  that  a  copy  is  denied,  shall  award 
a  habeas  corpus,  directed  to  the  officer  in  whose 
custody  the  party  shall  be,  commanding  him  to 
bring  up  the  body  of  his  prisoner  within  a  time 
limited  according  to  the  distance,  but  in  no  case 
exceeding  twenty  days,  who  shall  discharge  the  party 
from  imprisonment  taking  surety  for  his  appearance 
in  the  court  wherein  his  offence  is  cosrnizable. 

A  gaoler  refusing  a  copy  of  the  warrant  of  com- 
mitment or  not  obeying  the  writ  is  subjected  to  a 
penalty  of  £100:  and  even  the  judge  denying  a 
habeas  corpus,  when  required^  according  to  this  act» 
is  made  liable  to  a  penalty  of  £500,  at  the  suit  of  the 
iDJiired  party.  The  Court  of  King^s  Bench  had 
already  been  accustomed  to  send  out  their  writ  of 
habeas  corpus  into  all  places  of  peculiar  and  privi- 
kged  jurisdiction,  where  this  oordinary  process  does 
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not  run,  and  even  to  the  Island  of  Jersey,  beyond 
the  strict  limits  of  the  kingdom  of  England;  and 
this  power,  which  might  admit  of  some  question,  is 
sanctioned  by  a  declaratory  clause  of  the  present 
statute.  Another  section  enacts,  that  ''no  subject  of 
this  realm,  that  now  is  or  hereafter  shall  be  an  inhabi- 
tant or  resident  of  this  kingdom  of  England, 
dominion  of  Wales,  or  town  of  Berwick-upon-Tweed, 
shall  be  sent  prisoner  into  Scotland,  Ireland,  Jersey, 
Guernsey,  Tangier,  or  into  parts,  garrisons,  islands  or 
places  beyond  the  seas,  which  are,  or  at  any  time 
hereafter  shall  be,  within  or  without  the  dominions 
of  his  Majesty,  his  heirs  or  successors,  under  penalties 
of  the  heaviest  nature,  short  of  death,  which  the  law 
then  knew,  and  an  incapacity  of  receiving  the  King's 
pardon.  The  great  rank  of  those  who  were  likely  to 
offend  against  this  part  of  the  statute  was  doubtless 
the  cause  of  this  unusual  severity. 

But  as  it  might  still  be  practicable  to  evade  these 
remedial  provisions  by  expressing  some  matter  of 
treason  or  felony  in  the  warrant  of  commitment,  the 
judges  not  being  empowered  to  inquire  into  the  truth 
of  the  facta  stated  in  it,  a  further  security  against  any 
protracted  detention  of  an  innocent  man  is  afforded 
by  a  provision  of  great  importance;  that  every 
person  committed  for  treason  or  felony,  plainly  and 
specially  expressed  in  the  warrant,  may,  unless  he 
shall  be  indicted  in  the  next  term,  or  at  the  next 
sessions  of  general  gaol  delivery  after  his  com- 
,  mitment,  be,  on  prayer  to  the  court,  released  upon 
bail,  unless  it  shall  appear  that  the  crown's  witnesses 
could  not  be  produced  at  tiiat  time ;  and  if  he  shall 
13 
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not  be  indicted  and  tried  in  the  second  term  or  ses- 
sions of  gaol  delivery,  he  shall  be  discharged. 

The  remedies  of  the  habeas  corpus  act  are  so 
effectual  that  no  man  can  possibly  endure  any  long 
imprisonment  on  a  criminal  charge,  nor  would  any 
minister  venture  to  exercise  a  sort  of  oppression  so 
dangerous  to  himself.  But  it  should  be  observed  that> 
as  the  statute  is  only  applicable  to  cases  of  commit- 
ment on  such  charge,  every  other  species  of  restraint 
on  personal  liberty  is  left  to  the  ordinary  remedy  as 
it  subsisted  before  this  enactment  Thus  a  party 
detained  without  any  warrant  must  sue  out  his  habeas 
corpus  at  common  law ;  and  this  is  at  present  the  more 
usual  occurrence.  But  the  judges  of  the  King's  Bench, 
since  the  statute,  have  been  accustomed  to  issue  this 
writ  during  the  vacation  in  all  cases  whatsover. 

A  sensible  difficulty  has,  however,  been  sometimes 
felt,  from  their  incompetency  to  judge  of  the  truth  of 
a  return  made  to  a  writ.  For,  though  in  cases  within 
the  statute,  the  prisoner  may  always  look  to  his  legal 
discharge  at  the  next  sessions  of  gaol  delivery,  the 
same  redress  might  not  always  be  obtained  when  he 
is  not  in  custody  of  a  common  gaoler.  If  the  person 
therefore  who  detains  any  one  in  custody  should  think 
fit  to  make  a  return  to  the  writ  of  habeas  corpus, 
alleging  matter  sufficient  to  justify  the  party's  res- 
traint, yet  false  in  fact,  there  would  be  no  means,  at 
least  by  this  summary  process,  of  obtaining  relief. 
An  attempt  was  made  in  1757,  after  an  examination 
of  the  judges,  by  the  House  of  Lords,  as  to  the  extent 
and  efficiency  of  the  habeas  corpus  at  common  law, 
to  render  their  jurisdiction  more  remedial. 
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It  failed,  however,  for  the  time,  of  success ;  but  a 
statute  has  recently  been  enacted,  56  Geo.  III.,  c.  100, 
which  not  only  extends  the  power  of  issuing  the 
writ  during  the  vacation,  in  cases  not  within  the  Act 
of  Charles  II.  to  all  the  judges,  but  enables  the 
judge,  before  whom  the  writ  is  returned,  to  inquire 
into  the  truth  of  the  facts  alleged  therein,  and  in  case 
they  shall  seem  to  him  doubtful,  to  release  the  party 
in  custody,  on  giving  surety  to  appear  in  the  court  to 
which  such  judge  shall  belong,  on  some  day  in  the 
ensuing  term,  when  the  court  may  examine  by  affida- 
vit into  the  truth  of  the  facts  alleged  in  the  return, 
and  either  remand  or  discharge  the  party,  according 
to  their  discretion.  It  is  also  declared  that  a  writ  of 
habeas  corpus  shall  run  to  any  harbour  or  road  on 
the  coast  of  England,  though  out  of  the  body  of  any 
county;  in  order,  I  presume,  to  obviate  doubts  as  to 
the  effects  of  this  remedy  in  a  kind  of  illegal  deten- 
tion, more  likely  perhaps  than  any  other  to  occur  in 
modem  times,  on  board  of  vessels  upon  the  coast 
Except  a  few  of  this  description,  it  is  very  rare  for  a 
habeas  corpus  to  be  required  in  any  case  where  the 
government  has  an  interest"  2  HcUlam  Const.  Hist., 
177-180. 

An  elegant  and  philosophical  writer,  referring  to 
the  habeas  corpus  act,  says :  "  We  must  admire,  as  the 
keystone  of  civil  liberty,  the  statute  which  forces 
the  secrets  of  every  prison  to  be  revealed,  the  cause 
of  every  commitment  to  be  declared,  and  the  person 
of  the  accused  to  be  produced,  that  he  may  claim 
his  enlargement,  or  his  trial  within  a  Umited  time. 
No  wiser  form  was  ever  opposed  to  the  abuses  of 
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power.  But  it  requires  a  fabric  no  less  than  the 
whole  political  constitution  of  Great  Britain,  a  spirit 
no  less  than  the  refractory  and  turbulent  zeal  of  this 
fortunate  people,  to  secure  its  eflFects."  FergusofCs 
Essay  on  Civil  Society,  302. 

The  French  philosopher,  M.  De  La  Croix,  also,  in 
his  Review  of  the  Constitutions  of  the  Principal 
States  of  Europe,  in  1792,  concedes  to  England  the 
highest  meed  of  praise  in  the  career  of  civil  liberty, 
and  acknowledges  the  writ  of  habeas  corpus  to  be  a 
peculiar  characteristic  of  her  laws,  and  the  habeas 
corpus  act  of  31  Car.  2,  an  admirable  and  not  unenvied 
security  of  personal  liberty.  After  copying  the  act, 
he  says :  "  Such  is  the  spirit  of  this  law,  so  important 
to*  England,  and  which  France  Jias  so  long  envied  her 
Hvair  2  Vol,  290. 

The  attempt  made  in  1757,  to  improve  the  law 
relating  to  habeas  corpus,  deserves  more  particular 
notice.  The  bill  was  introduced  by  Mr.  Pratt,  after- 
wards Lord  Camden,  who  in  1766  in  the  House  of 
Lords,  reasoned  upon  American  affairs,  and  the 
rights  and  liberties  of  the  Colonists,  in  a  strain  of 
eloquence  which  Pitt  called  divine.  2  CampheWs 
Lives  Ch.  Jus,,  453 ;  5  Bancroft,  404. 

The  occasion  and  object  of  it  are  thus  stated  in  3 
Bac.  Abr.,  Hob.  Corp.,  B.,  13,  note:  "A  gentleman 
having  been  impressed  under  a  pressing-act,  passed 
in  the  preceding  session,  and  confined  in  the  Savoy, 
his  friends  made  application  for  a  writ  of  ihabeas 
corpus,  which  produced  some  hesitation  and  diffi- 
culty;  for  according  to  the  above  statute  (31  Car.  2) 
the  privilege  relates  only  to  persons  committed  for 
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criminal  or  supposed  criminal  matter ;  and  this  gen- 
tleman did  not  stand  in  that  predicament  Before 
the  question  could  be  determined,  he  was  discharged 
in  consequence  of  an  application  to  the  Secretary  at 
War ;  but  the  nature  of  the  case  seeming  to  point 
out  a  defect  in  the  act,  a  bill  for  giving  a  more 
speedy  remedy  to  the  subject  upon  the  writ  of 
habeas  corpus,  was  prepared  and  presented  to  the 
House  of  Commons.  It  imported,  that  the  several 
provisions  made  in  the  above  act  of  31  Car.  2,  for 
the  awarding  of  writs  of  habeas  corpus  in  cases  of 
commitment,  or  detainer  for  any  criminal  or  supposed 
criminal  matter,  should  in  like  manner  extend  to  all 
cases  where  any  person,  not  being  committed  or 
detained  for  any  criminal  or  supposed  criminal  mat- 
ter,  should  be  confined  or  restrained  .of  his  or  their 
liberty  under  any  coloy  or  pretence  whatsoever;  that 
upon  oath  made  by  such  person  so  confined  or 
restrained,  or  by  any  other  person  on  his  behalf, 
of  any  actual  confinement  or  restraint,  and  that  such 
confinement  or  restraint,  to  the  best  of  the  knowledge 
and  belief  of  the  person  so  applying,  was  not  by 
virtue  of  any  commitment  or  detainer  for  any 
criminal  or  supposed  criminal  matter;  an  habeas 
corpus,  directed  to  the  person  or  persons  so  confining 
or  restraining  the  party,  should  be  granted  in  the 
same  manner  as  is  directed,  and  under  the  same 
penalties  as  are  provided  by  the  said  act  in  case  of 
persons  committed  or  detained  for  any  criminal  or 
supposed  criminal  matter;  that  the  person  before 
whom  the  party  should  be  brought  by  virtue  of  an 
habeas  corpus,  granted  in  vacation-rtime  under  the 
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authority  of  this  act,  might  and  should  within  three 
days  after  the  return  made,  proceed  to  examine  into 
the  facts  contained  in  such  return,  and  into  the 
cause  of  such  confinement  and  restraint,  and  there- 
upon either  discharge,  or  bail,  or  remand  the  party 
so  brought,  as  the  case  should  require,  and  as  to 
justice  should  appertain.  The  rest  of  the  bill  related 
to  the  return  of  the  writ  in  three  days,  and  the 
penalties  upon  those  who  shoiJd  neglect  or  refuse 
to  make  the  return,  or  to  comply  with  any  other 
clause  of  this  regulation.  See  the  bill  and  the  argu- 
ments for  and  against  it,  in  the  Appendix  to  VoL  7, 
Debrett's  Debates,  from  1743  to  1774.  The  bill  waa 
soon  passed  by  the  Commons ;  but  in  the  House  of 
Lords,  it  was  thrown  out  at  the  second  reading,  and 
the  judges  were  ordered  to  prepare  a  bill  to  extend 
the  power  of  granting  writs  of  habeas  corpus  ad  subji- 
ciendum in  vacation-time,  in  cases  not  within  the 
statute  of  31  Car.  2,  to  all  the  judges  of  his  majesty's 
courts  at  Westminster,  and  to  provide  for  the  issuing 
of  process  in  vacation-time  to  compel  obedience  to 
such  writs ;  and  that  in  preparing  such  bill  they  take 
into  consideration,  whether  in  any,  and  in  what  cases, 
it  may  be  proper  to  make  provision  that  the  truth  of 
the  facts  contained  in  the  return  to  a  writ  of  habeas 
corpus  may  be  controverted  by  affidavits  or  traverse, 
and  so  far  as  it  shall  appear  to  be  proper,  that 
clauses  be  inserted  for  that  purpose,  and  that  they 
lay  such  bill  before  the  House  in  the  beginning  of 
the  next  session  of  Parliament.  The  matter  how- 
ever was  never  resumed." 

The  bill  was  opposed  by  Lord  Mansfield  in  the 
House  of  Lords.     He  contended  tliat  it  was  wholly 
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nimecessary ;  that  the  remedy  by  habeas  corpus  at 
common  law  was  ample  in  all  such  cases. 

Horace  Walpole  says,  "he  spoke  two  hours  and  a 
half/'  and  according  to  a  report  of  his  speech  by  Dr. 
Birch,  he  said,  "that  people  supported  it  from  the 
groundless  imagination  that  liberty  was  concerned  in 
it ;  whereas  it  had  as  little  to  do  with  liberty  as  the 
navigation  laws,  or  the  act  for  the  encouragement  of 
madder;  that  ignorance  on  subjects  of  this  nature 
was  extremely  pardonable,  since  the  knowledge  of 
laws  required  a  particular  study  of  them ;  that  the 
greatest  genius,  without  such  study,  could  no  more 
become  master  of  them  than  of  Japanese  literature, 
without  understanding  the  language  of  the  country ; 
and  that  the  writ  of  habeas  corpus  at  common  law 
was  a  sufficient  remedy  against  all  those  abuses  this 
bill  was  supposed  to  rectify."  2  CampbeWs  Lives  Ch. 
Jus.,  453. 

The  "  examination  of  the  judges  "  during  the  pen- 
dency of  the  bill  in  the  House  of  Lords,  consisted  in 
propounding  to  them  ten  questions  which  will  be 
noticed  hereafter.  They  relate  to  interesting  ques- 
tions of  practice  under  the  writ  of  habeas  corpus. 
A  majority  of  the  judges  declared  in  favor  of  the 
exercise  of  the  powers  which  had  been  doubted. 

We  have  now  glanced  at  those  famous  laws  of 
England,  constitutional  and  statutory,  which  have 
been  said  to  procure  and  complete  to  every  individual 
that  sense  of  independence  which  is  the  noblest 
advantage  attendmg  liberty.  To  the  lover  of  liberty, 
the  "  Bible  of  the  English  Constitution "   will  ever 


104  THE   RIGHT   OF  PERSONAL  LIBERTY.     [bOOKL 

appear  a  volume  above  all  price.  History^  indeed, 
shows  us  that  for  many  centuries,  while  as  yet  only 
the  first  chapter,  Magna  Carta,  was  written,  political 
irreligion  was  wofully  prevalent  in  the  land ;  but  the 
vital  principles  which  were  proclaimed  in  that  chap- 
ter were  indestructible.  Steadily,  though  slowly, 
they  worked  their  silent  way  to  the  very  heart  of 
English  jurisprudence.  In  process  of  time,  new 
chapters  were  added,  expounding,  applying  and 
extending  the  principles  of  the  first,  until  at  last  a 
consistent  and  comprehensive  creed  was  given  to 
civil  liberty  in  England. 

But  this  political  bible,  as  well  as  The  Bible  from 
which  it  drew  its  inspiration,  was  to  shed  the  light  of 
its  pages  upon  another  land  and  to  nourish  the  spirit 
of  liberty  in  the  hearts  of  another  peopla 
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CHAPTER  V. 

CONSTITUTIONAL   AND   STATUTORY  GUARANTEES  OP  THE 
EIGHT  OF  PERSONAL  LIBERTY  IN  AMERICA. 

SeotloB  I.    LiBBBTiu  IV  nu  ooLomu. 

II.     CoatTITCTlOaAL  AID  8TATUT0BT  0UABAVTBB8  IB  TBB  UBITBO  8TATB8. 

SECTION  I. 

LIBERTIES  IN  THE   COLONIES. 

1*  Magna  carta. 

2.  Tkt  writ  ff  hmh§M  eorjnu, 

1.  Magna  Carta.  The  American  colonists  always 
claimed  to  possess  "  all  the  rights,  liberties  and  immu- 
nities of  free  and  natural-bom  subjects  within  the 
realm  of  England."  This  claim  was  not  founded  so 
much  upon  their  charters  as  upon  the  fact  that  they 
were  Englishmen,  and  as  such,  inherited  the  laws  of 
their  country. 

This  idea  of  a  birth-right  in  the  laws,  was  always 
a  favorite  one  in  England.  "In  Edw.  VL,  foL  36,  the 
laws  are  called  the  great  inheritance  of  every  subject, 
and  the  mheritance  of  inheritances,  without  which 
inheritance  we  have  no  inheritance,"  8  8t.  Tr.,  117; 
and  it  is  very  justly  observed  by  Chalmers,  1  Annals, 
677,  that  "  the  customs  of  a  free  people  are  a  part  of 
their  liberty." 

It  was,  indeed,  expressly  declared  in  all  the  charters 
under  which  the  colonies  were  settled,  except  that  to 
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William  Penn,  that  all  subjects  and  their  children 
inhabiting  the  colonies,  should  be  deemed  natural- 
bom  subjects,  and  entitled  to  all  the  liberties  and 
immunities  thereof. 

The  omission,  however,  m  the  charter  to  Penn,  was 
never  supposed  to  deprive  the  Pennsylvania  colonist 
of  his  rights  as  an  Englishman.  On  the  contrary,  it 
seems  to  have  been  thought  "that  the  clause  was 
wholly  unnecessary,  as  the  allegiance  to  the  crown 
was  reserved;  and  the  common  law  thence  inferred, 

• 

that  all  the  inhabitants  were  9ubjects,  and  of  course 
were  entitled  to  all  the  privileges  of  Englishmen."  1 
Choi.  Annals,  639,  658;  1  Story's  Const.,  §  122. 

"It  was,"  says  Story,  "under  the  consciousness  of  the 
full  possession  of  the  rights,  Uberties  and  unmunities 
of  British  subjects,  that  the  colonists  in  almost  all  the 
early  legislation  of  their  respective  assemblies,  insisted 
upon  a  declaratory  act,  acknowledging  and  confirming 
them."  1  Story  Const.,  §  165.  Some  of  them  were 
content  with  reaffirming  the  Great  Charter;  others 
added  to  its  provisions. 

In  Maryland,  in  1638,  by  the  4th  sec.  of  the  "  Act 
ordaining  certain  laws  for  the  government  of  this 
province,"  it  was  provided  that  "The  inhabitants 
shall  have  their  rights  and  liberties  according  to  the 
Great  Charter  of  England." 

In  Connecticut,  in  1650,  it  was  enacted  that  "No 
man's  life  shall  be  taken  away,  no  man's  honor  or 
good  name  shall  be  stained,  no  man's  person  shall  be 
arrested,  restrained,  banished,  dismembered  nor  any 
ways  punished;  no  man  shall  be  deprived  of  his 
wife  or  children,  no  man's  goods  or  estate  shall  be 
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taken  away  from  him,  nor  any  ways  indamaged  under 
color  of .  law  or  countenance  of  authority,  unless 
it  be  by  virtue  or  equity  of  some  express  law  of  the 
country,  warranting  the  same,  established  by  a  gene- 
ral court  and  sufficiently  published,  or  in  case  of  the 
defect  of  a  law  in  any  particular  case,  by  the  word  of 
God.''  lCol.Bef.of  Conn.,  609. 

In  later  times,  when  those  rights  and  liberties  were 
threatened,  they  were  reasserted  from  time  to  time, 
by  the  colonies  severally,  and,  as  the  danger  increased, 
collectively. 

The  Congress  of  the  Nine  Colonies,  in  1766, 
assembled  at  New  York,  declared  that  the  colonists 
were  "  entitled  to  all  the  inherent  right  and  liberties 
of  his  (the  Eang^s)  natural-bom  subjects,  within  the 
kingdom  of  Great  Britain."  Hutch.  Hist.  Mass.  Bay, 
Appendix  F. 

And  the  Continental  Congress  of  1774,  composed 
of  delegates  from  twelve  colonies  (Georgia  did  not 
mute  with  them  until  the  next  year),  in  their  Decla- 
ration of  Rights,  amongst  other  things  declared : 

''That  the  inhabitants  of  the  English  colonies  in  North 
America,  by  the  immutable  laws  of  nature,  the  principles 
of  the  English  Constitution,  and  the  several  charters  or  com- 
pacts, have  the  following  Rights. 

"  Resolvedi  1.  That  they  are  entitled  to  life,  liberty  and 
property ;  and  that  they  have  never  ceded  to  any  sovereign 
power  whatever  a  right  to  dispose  of  either  without  their 
consent. 

**  Ruolveiy  2.  That  our  ancestors,  who  first  settled  these 
colonies,  were,  at  the  time  of  their  emigration  from  the 
mother  county,  entitled  to  all  the  rights,  liberties  and 
immunities  of  free  and  natural-bom  subjects  within  the 
realm  of  England. 
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**  Reiolvedi  3.  That  by  such  emigration  they  by  no  means 
forfeited,  surrendered  or  lost  any  of  their  rights,  but  that 
they  were,  and  their  descendants  now  are»  entitled  to  the 
exercise  and  enjojnnent  of  all  such  of  them,  as  their  local 
and  other  circumstances  enable  them  to  exercise  and  enjoy." 
1  Anu  Archives,  911. 

These  views  were  not  without  advocates  in  Parlia- 
ment The  Great  Commoner,  who  "  drew  his  ideas 
of  freedom  from  the  vital  powers  of  the  British 
Constitution,"  in  his  argument  in  the  House  of  Lords 
against  the  doctrine  of  taxation  without  representa* 
tion,  in  1766,  said :  ''  The  colonies  are  equally  entitled 
with  yourselves  to  all  the  natural  rights  of  mankind 
and  the  peculiar  privileges  of  Englishmen ;  equally 
bound  by  the  laws,  and  equally  participating  of  the 
constitution  of  this  free  country.  The  Americans  are 
the  sons,  not  the  bastards  of  England." 

To  the  journal  published  by  the  order  of  the 
Congress  of  1774  and  verified  by  the  autograph  of 
their  secretary  is  prefixed  in  the  title  page  a  medallion, 
representing  Magna  Carta  as  the  pedestal  on  which 
was  raised  the  column  and  cap  of  liberty,  supported 
by  twelve  hands  and  containing  the  words  "Hanc 
Tuemur,  Hac  Nitimur." 

The  great  popularity  of  the  doctrine  that  the 
colonists  were  "  co-heirs  of  liberty  "  with  their  breth- 
ren residing  in  England,  may  be  inferred  from  the 
complaint  of  the  royal  Governor  of  New  York  in 
1697,  who  thought  it  intolerable  that  not  only  the 
English  emigrant  but  the  Dutch  also  should  be  "  big 
with  the  privileges  of  Englishmen  and  Magna  Carta." 
3  Bancroft,  56. 
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2.  The  writ  of  habeas  corpus.  It  is  said  by  Chal- 
mers, speaking  of  the  rights  of  the  colonists,  that 
"They  had  a  right  to  possess  every  immunity  which 
Englishmen,  within  a  distant  and  subordinate  terri- 
tory of  the  empire,  can  possibly  enjoy.  They  were 
entitled  to  persofuU  security,  to  private  property,  and, 
what  is  of  most  importance  of  all,  to  personal  liberty ; 
though  the  foregoing  annals  demonstrate  that  the  two 
first  they  enjoyed  previously,  the  last  they  possessed 
not  at  all,  since  the  effectual  remedy,  the  writ  of 
habeas  corpus,  they  did  not  happily  know."  1  Choi. 
Annals,  611.  Again  he  says:  "There  is  no  circum- 
stance in  the  history  of  colonial  jurisprudence  better 
established  than  the  fact  that  the  habeas  corpus  act 
was  not  extended  to  the  plantations  tiU  the  reign  of 
Anna"  1  Chal.  Annals,  74. 

The  writ  may  not  have  been  and  doubtless  was 
not  so  efficient  in  the  colonies  as  in  England ;  but  that 
it  was  unknown  or  undervalued,  or  that  the  habeas 
corpus  act  was  considered  inapplicable  until  expressly 
extended  to  the  plantations,  are  propositions  which 
are  not  sustained  by  the  history  of  the  times. 

Mr.  Washburn,  in  his  "  Judicial  History  of  Mas- 
sachusetts," p.  195,  says :  "Among  other  writs  in  use 
during  the  period  of  the  provincial  charter,  was  the 
writ  of  habeas  corpus.  It  seems  to  have  been  adopted 
at  first  as  a  common  law  remedy.  In  1689  applica- 
tion for  such  a  writ  was  made  to  Judge  Dudley  by 
Mr.  Wise,  but  the  application  was  arbitrarily  refused. 
In  1706  an  application  was  made  to  Chief  Justice 
Sewall  for  a  writ  of  habeas  corpus,  and  although  it 
was  refused  for  satisfactory  reasons,  there  is  nothing 
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to  indicate  that  the  court  regarded  it  as  a  novel 
application ;  I  have,  however,  found  none  of  a  similar 
kind  made  at  an  earlier  period  of  the  Provindal 
Government" 

After  the  Revolution  (1688,  9),  Judge  Dudley 
was  sued  for  refusing  to  allow  the  writ  to  Wiser 
"which  shows  that  the  right  to  this  writ  was 
regarded  as  one  of  the  existing  privileges  of  the 
colonists." 

The  Eev.  John  Wise,  who  applied  for  the  writ 
above  mentioned,  was  arrested  with  others,  inhabi- 
tants of  the  town  of  Ipswich,  for  refusing  to  grant 
money,  which  they  believed  was  illegally  assessed 
by  the  Governor  and  Council. 

"Bemg  denied  the  writ  of  habeas  corpus,  the  mitti- 
mus  only  showing  that  they  were  committed  'for 
contempts  and  high  misdemeanor,'  they  were  after 
a  tedious  and  harassing  delay  put  upon  their  trial. 
They  claimed  the  privileges  secured  to  them  as 
Englishmen  by  the  Magna  Carta  and  the  laws  of 
England.  The  Chief  Justice,  however,  informed 
them  that  they  must  not  expect  that  the  laws  of 
England  would  follow  them  to  the  ends  of  the  earth, 
and  concluded  by  telling  them  that  they  had  no 
more  privileges  left  them  than  to  be  sold  as  slaves. 
He  charged  the  jury,  and  stated  that  the  court 
*  expected  a  good  verdict  from  them,  seeing  the 
matter  had  been  so  sufficiently  proved  against  the 
criininals.'  A  verdict  was  accordingly  rendered 
against  them,  and  a  severe  punishment  thereupon 
inflicted,  because  the  town  in  which  they  resided 
declined  yielding  to  an  arbitrary  and  illegal  act" 
Washburn's  Judicial  Hist.  Mass.,  116. 
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The  denial  of  the  writ  of  habeas  corpus  was 
aUeged  as  one  of  the  grievances  of  the  people,  in  a 
pamphlet  published  in  April,  1689,  entitled,  ''An 
Account  of  the  late  Revolution  in  New  England, 
together  with  the  Declaration  of  the  gentlemen, 
merchants  and  inhabitants  of  Boston  and  the  coun- 
try adjacent"  IV.  Farce's  Hist.  Tracts. 

The  Assembly  of  Massachusetts,  in  1692,  adopted 
the  habeas  corpus  act  of  31  Car.  2,  but  this  was 
disallowed  in  1695,  by  the  authorities  in  England, 
who  held  a  veto  power  over  the  legislation  of  the 
colony. 

In  South  Carolina  the  writ  was  given  a  peculiar 
e£Bcacy.  The  occasion  of  adopting  the  act  of  31 
Cco'.  2  is  thus  stated  by  Dr.  Hewitt,  in  his  History 
of  8.  Carolina,  p.  116 :  "About  this  time  (1692) 
forty  men  arrived  m  a  privateer,  called  the  Royal 
Jamaica,  who  had  been  engaged  in  a  course  of 
piracy  and  brought  into  the  country  treasures  of 
Spanish  gold  and  silver.  These  men  were  allowed 
to  enter  into  a  recognizance  for  their  peaceable  and 
good  behavior  for  one  year,  with  securities,  till  the 
Gk)vemor  should  hear  whether  the  proprietors  would 
grant  them  a  general  indemnity.  At  another  time  a 
vessel  was  shipwrecked  on  the  coast,  the  crew  of 
which  openly  and  boldly  confessed  they  had  been 
on  the  Red  Sea  plundering  the  dominions  of  the 
Great  Mogul.  ♦  ♦  ♦  The  proprietors  instructed 
Governor  Ludwell  to  change  the  form  of  electing 
juries,  and  required  that  all  pirates  should  be  tried 
and  punished  by  the  laws  of  England  made  for  the 
suppression  of  piracy. 
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''Before  such  instnictionB  reached  Garolina,  the 
pirates,  by  their  money  and  freedom  of  interoouiBe 
with  the  people,  had  so  ingratiated  themselves  into  the 
public  favor,  that  it  was  become  no  easy  matter  to 
bring  them  to  trial,  and  dangerous  to  punish  them  as 
they  deserved.  The  courts  of  law  became  scenes  of 
altercation,  discord  and  confusion.  Bold  and  seditious 
speeches  were  made  from  tiie  bar  in  contempt  of  the 
proprietors  and  their  government  . 

**  Since  no  pardons  could  be  obtained  but  such  as 
they  had  authorized  the  Governor  to  grant,  the  Assem- 
bly took  the  matter  under  deliberation  and  fell  into 
hot  debates  among  themselves  about  a  bill  of  indem- 
nity. When  they  found  the  Governor  disposed  to 
refuse  his  assent  to  such  a  bill,  they  made  a  law 
impowering  magistrates  and  judges  L  put  in  force 
tiie  habeas  corpus  act  made  in  England. 

''  Hence  it  happened  that  several  of  those  pirates 
escaped,  purchased  lands  from  the  colonists  and  took 
up  their  residence  in  the  country.  While  money 
flowed  into  the  colony,  in  this  channel,  the  authority 
of  the  government  was  too  feeble  to  stem  the  tide 
and  prevent  such  illegal  practices.  At  length  the 
proprietors,  to  gratify  the  people,  granted  an  indem- 
nity to  all  the  pirates,  excepting  those  who  had  been 
plundering  the  Great  Mogul,  most  of  whom  found 
means  of  making  their  escape  out  of  the  country.'' 

This  law,  adopting  the  habeas  corpus  act,  continued 
in  force  imtil  1712,  when  it  was  repealed  and  another 
passed,  which  has  been  continued  since. 

It  is  further  stated  by  Chalmers,  1  Annals,  74,  that 
"The  ancient  colonists  being  destitute  of  personal 
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Becurity,  were  in  fact  most  grievously  oppressed. 
Edward  Bandolph,  the  Surveyor-Gteneral  of  the 
Plantations  daring  the  reign  of  William,  represented 
their  lamentable  condition  to  the  Board  of  Trade  in 
March,  1700 ;  and  among  other  beneficial  regulations, 
and  recommended  "That,  it  being  the  practice  for 
governors  to  imprison  the  subjects  without  bail,  the 
habeas  corpus  act  should  be  extended  as  folly  to  the 
colonies  as  it  is  in  England."  It  was  accordingly 
soon  after  conferred  on  Virginia,  by  Anne ;  where- 
upon, both  houses  of  Assembly  expressed  their  thanks 
for  her  '^Majesty's  late  favor  to  this  country  in 
allowing  us  the  benefit  of  the  habeas  corpus  act,  and 
in  appointing  courts  of  oyer  and  terminer  for  the 
more  speedy  execution  of  justice  and  relief  from 
bng  imprisonment" 

It  does  not  follow  because  the  habeas  corpus 
act,  31  Ckar.  2,  was  not  expressly  adopted  by  the 
Provincial  Assemblies,  or  expressly  extended  to  them 
by  Parliament  or  the  royal  authority,  that  therefore  it 
was  held  to  be  wholly  inoperative  in  the  colonies. 
There  was  in  some  of  the  colonies  a  practical  adoption 
of  it  and  long  use,  by  which  it  was  held  to  have 
acquired  the  force  of  law — at  least  as  to  the  mode  of 
procedure. 

In  Maryland  there  was  no  provincial  act  upon  the 
subject,  and  yet  it  was  recognized  and  practically 
adopted.  Chancellor  Elilty,  in  his  report,  in  1810,  to 
the  Assembly  on  the  subject,  "  of  the  English  Statutes 
which  existed  at  the  time  of  the  first  emigration  of  the 
people  of  Maryland,  and  which,  by  experience,  have 
been  found  applicable  to  their  local  and  other  circum- 
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stances,  amd  of  auch  others  as  have  since  been  made  in 
England  or  Great  Britain^  and  have  been  introduced^  used 
and  practiced})  J  the  courts,  &c.,''  speaking  of  the  Act, 
31  Car.  2,  says:  ''It  is  to  be  presumed  that  this  statute, 
which  has  been  so  highly  eulogized  and  valued  in 
England,  and  which  was  termed  by  Blackstone,  the 
famous  habeas  corpus  act,  was  held  in  equal  estima- 
tion by  the  people  of  the  province ;  and  there  cannot 
be  a  stronger  proof  of  the  love  of  power  manifested 
by  the  governmental  party,  than  is  to  be  found  in  the 
speech  of  the  Grovemor  for  the  proprietor  in  1725. 
*  Many  debates,'  he  says,  '  if  I  am  rightly  informed, 
have  been  in  former  assemblies,  whether  the  statutes 
of  England  did  extend  to  you  or  no,  without  either 
house  coming  to  resolutions  thereon,  and  the  most 
common  received  opinions  of  the  best  lawyers  of 
England  have  been  against  it,  and  several  adjudged 
cases  support  these  opinions,  as  in  particular,  the 
habeas  corpus  act  has  been  often  adjudged  by  all  the 
judges  not  to  extend  either  to  Ireland  or  the  planta- 
tions, which  is  as  strong  a  case  as  can  be  mentioned, 
as  it  is  in  favor  of  liberty  and  the  terms  of  the  act 
as  general  as  can  be.' 

"  These  opinions,  however,  were  not  acquiesced  in 
by  the  people ;  and  there  were  several  proceedings 
which  would  show,  if  it  was  necessary,  the  adoption 
of  this  statute ;  in  one  of  which  it  was  defended  in 
the  upper  house,  as  the  birthright  of  the  inhabitants." 

In  New  Jersey,  in  1710,  the  Assembly  denounced 
one  of  the  judges,  William  Pinhome,  for  having  cor- 
ruptly refused  the  writ  of  habeas  corpus  to  Thomas 
Gordon,  which  they  said  was  ""  the  undoubted  right 
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and  great  privilege  of  the  subject"  Field's  Colonial 
Courts,  N.  J.,  76. 

In  New  York,  in  January,  1707,  Francis  Makemie 
and  John  Hampton,  two  Presbyterian  ministers,  were 
arrested  on  the  warrant  of  the  Governor,  Combury, 
for  preaching  without  license ;  and  on  refusal  to  give 
bond  and  security  that  they  would  preach  no  more 
in  that  government,  they  were  committed  to  prison 
under  the  Governor's  warrant,  which  read  as  follows : 

**  Yon  are  hereby  required  and  commanded  to  take  into 

your  custody  the  bodies  of  Francis  Makemie  and  John 

Hamptoo,  and  them  safely  keep  till  further  orders ;  and  for 

10  doing,  this  shall  be  your  warrant. 

*'  Given  under  my  hand  and  seal  this  23d  day  of 

[l.  &]       January,  1706-7. 

«  CORNBURY. 

"  To  Ebenezer  Wilson,  High  Sheriff 

of  New  York:' 

Application  was  made  to  Ch.  J.  Mompesson  for  a 
writ  of  habeas  corpus,  which  he  allowed  on  the  8th 
of  March.  The  Chief  Jurtice  was  said  to  be  the  best 
lawyer  in  America.  He  was  also  the  warm  personal 
friend  of  the  Governor.  The  mittimus  was  fatally 
defective  in  not  specifying  any  offence.  The  writ  of 
habeas  corpus  was  placed  in  the  sheriff's  hands  on 
Saturday,  but  was  not  executed  until  Monday,  at 
which  time  the  sheriff  was  furnished  with  another 
mittimus  containing  a  statement  of  the  offence.  The 
prisoners  were  admitted  to  bail  under  the  new  mitti- 
mus ;  and  Makemie  only  being  indicted,  was  tried 
and  acquitted.  An  interesting  pamphlet  containing 
a  full  account  of  the  trial  was  immediately  published 
and  will  be  found  in  IV.  Force's  Hist.  Tracts. 
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Peace ;  two  copies  of  Coke's  Reports,  and  two  copies 
of  Coke  on  Magna  Carta.  Sullivan's  Address^  23  Law 
Intel^  229.  The  5th  ecL  of  Care's  book,  entitled, 
"^ English  Liberties;  or  the  Free-bom  Subject's 
Inheritance,"  containing  Magna  Carta,  the  Habeas 
Corpus  Act  and  other  statutes,  with  comments  on 
each  of  them,  was  published  in  Boston  in  1721. 
Marvin's  Legal  Bibliography,  tit.  Care,  Henry. 

As  the  time  for  revolution  drew  nigh,  the  colonists 
fully  comprehended  the  magnitude  of  the  questions 
at  staka  Gage,  writing  from  Boston  to  the  British 
secretary  in  1768,  discourages  measures  of  oppres- 
don  towards  a  '^  country  where  every  man  studies 
law." 

This  addiction  of  the  colonists  to  study  and  dis- 
cuss their  political  rights,  and  the  effects  of  such 
habits,  were  pressed  upon  the  attention  of  the  House 
of  Commons  by  Burke  in  1774,  in  his  celebrated 
speech  on  Taxation  of  America,  in  the  following 
temui: 

**  Permit  me,  Sir,  to  add  another  circumstance  in 
our  colonies,  which  contributes  no  mean  part  towards 
the  growth  and  effect  of  this  untractable  spirit  I 
mean  their  education.  In  no  country  perhaps  in 
the  world  is  the  law  so  general  a  study.  The  pro- 
fession itself  is  numerous  and  powerful ;  and  in  most 
provinces  it  takes  the  lead.  The  greater  number 
of  the  deputies  sent  to  the  congress  were  lawyers. 
But  all  who  read,  and  most  do  read,  endeavor  to 
obtain  some  smattering  of  that  science.  I  have  been 
told  by  an  eminent  bookseller,  that  in  no  branch  of 
his  business,  after  tracts  of  popular  devotion,  were 
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80  many  books  as  those  on  the  law  exported  to  the 
plantations.  The  colonies  have  now  hHea  into  the 
way  of  printing  them  for  their  own  nse.  I  hear 
they  have  sold  nearly  as  many  of  Blackstone's 
Commentanes  in  America  as  in  England.  General 
GtBge  marks  ont  this  disposition  very  particniarly  in 
a  lettar  on  your  table.  He  states  that  all  the  people 
in  his  government  are  lawyers,  or  smatterers  in  law; 
and  that  in  Boston  they  have  be^i  enabled,  by  sac- 
cessfbl  chicane,  wholly  to  evade  many  parts  of  yonr 
capital  penal  constitutions.  The  smartness  of  debate 
will  say,  that  this  knowledge  ought  to  teach  them 
more  clearly  the  rights  of  l^islature,  their  obliga* 
tions  to  obedience,  and  the  penalties  of  rebellion. 
AU  this  is  mighty  welL  But  my  honorable  and 
learned  friend  (the  Attorney-General)  on  the  floor, 
who  condescends  to  mark  what  I  say  for  animad- 
version, will  disdain  that  ground.  He  has  heard,  as 
well  as  I,  that  when  great  honors  and  great  emolu- 
ments do  not  win  over  this  knowledge  to  the  service 
of  the  state,  it  is  a  formidable  adversary  to  govern- 
ment 

"^  If  the  spirit  be  not  tamed  and  broken  by  these 
happy  methods,  it  is  stubborn  and  litigious.  Abeuni 
siudia  in  more^  This  study  renders  men  acute, 
inquisitive,  dexterous^  prompt  in  attack,  ready  in 
defence,  full  of  resources.  In  other  countries,  the 
people,  more  simple  and  of  a  less  mercurial  cast, 
judge  of  an  ill  principle  in  government  only  by  an 
actual  grievance ;  here  they  anticipate  the  evil,  and 
judge  of  the  pressure  of  the  grievance  by  the  badness 
of  the  principle.    They  augur  misgovemment  irojxk 
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a  distance,  and  snuff  the  approach  of  tyranny  in 
every  tainted  breeze."  2  Burke's  Works,  38. 

The  last  observation  was  verified  in  the  sudden 
and  general  alarm  which  was  excited  in  the  colonies 
in  1774  by  the  passage  of  the  ''  Quebec  Bill^"  which 
**  decreed  an  arbitrary  rule  over  the  vast  region  which 
included,  besides  Canada,  the  area  of  the  present 
States  of  Ohio,  Michigan,  Indiana,  Illinois  and  Wis- 
consin." 6  Bancroft,  527. 

The  acquisitions  of  Quebec  and  Florida,  by  the 
treaty  of  peace  concluded  at  Paris,  February  10, 1763, 
had  been  from  the  7th  October,  1763,  governed  under 
the  proclamation  of  the  King,  which  promised  that 
""all  persons  inhabiting  in  or  resorting  to  our  said 
colonies,  may  confide  in  our  royal  protection  for  the 
enjoyment  of  the  benefit  of  the  laws  of  our  realm  of 
England." 

The  bill  entitled  '*  An  act  making  more  effectual 
provision  for  the  government  of  the  Province  of 
Quebec  in  North  America,"  was  presented  to  the 
House  of  Lords  on  2d  May,  1774.  It  passed  that 
House  on  the  17th,  and  was  read  the  first  time  on 
the  next  day  in  the  House  of  Commons. 

It  was  opposed  in  the  House  of  Commons  because 
it  left  the  inhabitants  imder  the  civil  law  of  France, 
denying  them  the  right  of  Trial  hy  Jury,  the  Writ  of 
Habeas  Corpus,  and,  also,  left  them  exposed  to  the 
French  process,  Lettre  de  cachet,  more  odious  than 
general  search  warrants.  The  opposition  was  vain. 
The  proposition  to  extend  to  the  inhabitants  the 
benefit  of  the  English  law  of  habeas  corpus  was 
defeated  by  a  vote  of  76  to  21 ;  and  the  bill  was  soon 
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passed  by  a  large  majority.  1  Am.  Archives^  4tth  series^ 
170. 

The  passage  of  the  bill  was  an  augury  of  mis- 
govemment  to  the  other  colonies.  The  writ  of  habeas 
corpus  was  regarded  as  one  of  the  ^'dearest  birth- 
rights of  Britons."  They  called  the  habeas  corpus 
act  the  *' great  bulwark  and  palladium  of  English 
liberty ;"  and  the  denial  of  the  benefit  of  it  to  a  sister 
colony  indicated  to  them  the  sure  approach  of 
tyranny  towards  the  rest 

The  act  was  inunediately  denoimced  in  the  jour- 
nals of  the  colonies,  and  was  made  a  spedal  ground 
of  complaint  by  the  Continental  Congress  which 
assembled  in  September  of  the  same  year,  1774.  1 
Am.  Archives,  4  ed.,  920,  931.  And  it  was  finally 
regarded  as  manifesting  so  clearly  the  general  spirit 
of  tyranny  of  the  British  government  towards  the 
colonies,  that  it  was  included  In  that  short  catalogue 
of  insupportable  wrongs  which  was  embodied  in  the 
Declaration  of  Independence. 


SECTION  11. 

CONSTITUTIONAL  AND  STATUTORY  GUARANTEES  IN  THE  UNITED 

STATES. 

1.  7*he  proviHofu  in  the  cotutitution  qf  the  United  States. 

2.  7^  provieiona  in  the  conetitutione  qf  the  eevertd  etatee. 
8.  Suepenaion  qf  the  privilege  qf  the  writ, 

4.  Statutory  enaetmtntt  relating  to  the  writ  qf  habeae  eorpua. 

1.  The  provisions  in  the  constitution  of  the  United 
States.  The  essential  principles  of  civil  liberty  for 
which  the  colonists  waged  the  war  of  independence, 
are  declared  m  the  Constitution  of  the  United  States, 
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and  effectually  secured  by  that  instrument  to  the 
people,  against  the  power  of  the  federal  government 
Those  provisions  relating  more  particularly  to  thb 
right  of  personal  liberty  are  contained  in  the  fourth^ 
fifth,  sixth  and  eighth  articles  of  the  Amendments, 
and  in  the  second  clause  of  the  ninth  section  of  the 
first  article  of  the  Constitution,  and  are  as  follows : 

"  Abt.  IV.  The  right  of  the  people  to  be  secure  in  their 
persons,  hoases,  papers  and  effects,  against  unreasonable 
searches  and  seizures,  shall  not  be  violated,  and  no  war- 
rants shall  issue,  but  upon  probable  cause,  supported  by 
oath  or  affirmation,  and  particularly  describing  the  place  to 
be  searched,  and  the  persons  or  things  to  be  seized. 

<*  Art.  v.  No  person  shall  be  held  to  answer  for  a  capital 
or  otherwise  infamous  crime,  unless  on  a  presentment  or 
indictment  of  a  grand  jury,  except  in  cases  arising  in  the 
land  or  naval  forces,  or  in  the  militia,  when  in  actual  ser- 
vice in  time  of  war  or  public  danger ;  nor  shall  any  person 
be  subject  for  the  same  offence  to  be  twice  put  in  jeopardy 
of  life  or  limb ;  nor  shall  he  be  compelled  in  any  criminal 
case  to  be  a  witness  against  himself,  nor  be  deprived  of  life, 
liberty  or  property  without  due  process  of  law ;  nor  shall 
private  property  be  taken  for  public  use  without  just  com- 
pensation. 

**  Abt.  VI.  In  all  criminal  prosecutions,  the  accused  shall 
enjoy  the  right  to  a  speedy  and  public  trial,  by  an  impar- 
tial jary  of  the  state  and  district  wherein  the  crime  shall 
have  been  committed,  which  district  shall  have  been  pre- 
viously ascertained  by  law,  and  to  be  informed  of  the  nature 
aod  cause  of  the  accusation;  to  be  confronted  with  the 
witnesses  against  him;  to  have  compulsory  process  for 
obtaining  witnesses  in  his  favor,  and  to  have  the  assistance 
of  counsel  for  his  defence. 

16 
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*'Abt.  Vin.  Excessiye  bail  shall  not  be  required,  nor 
excessive  fines  imposed,  nor  cruel  and  unusual  punishments 
inflicted. 

"  Art.  L,  sec.  9,  clause  2.  The  privilege  of  the  writ  of 
habeas  corpus  shall  not  be  suspended,  unless  when,  in  cases 
of  rebellion  or  invasion,  the  public  safety  may  require  it." 

There  will  be  occasion  hereafter  to  notice  particu- 
larly the  provisions  in  Articles  IV.,  V.,  VI.  and  Vill. 
of  the  Amendments.  The  clause  in  Sec  9,  of  Art  L, 
rekting  to  the  writ  of  habeas  corpus,  deserves  atten- 
tion here. 

There  was  no  provision  relating  to  the  writ  of 
habeas  corpus  in  the  Articles  of  Confederation.  The 
article  which  was  introduced  into  the  Constitution  of 
the  United  States  demonstrates  how  highly  the 
privilege  of  the  writ  was  valued,  and  how  thoroughly 
it  was  supposed  to  be  incorporated  in  the  jurispru- 
dence of  the  colonies.  It  assumes  the  existence  of 
the  privilege,  and  provides  against  its  infringement, 
even  by  the  highest  power  in  the  stata 

The  Articles  of  Confederation  having  been  found 
inadequate  to  secure  the  objects  anticipated,  a  con- 
vention was  finally  convened  at  Philadelphia  for 
the  purpose  of  revising  them.  The  result  of  the 
labor  of  that  convention  was  our  present  Constitu- 
tion. It  assembled  on  the  second  Monday  of  May, 
1787. 

On  the  29th  of  May,  Mr.  Charles  Knkney,  of 
South  Carolina,  laid  before  the  House  a  draft  of  a 

plan  of  a  Federal  Constitution,  the  VL  Art.  of  whidi 
pnyrided    ♦    ♦    • 

•*Tlie  legislature  of  the  United  States  shall  pass 
no  kw  on  the  subject  of  reUgioii;  nor  touching  or 
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abridging  the  liberty  of  the  press;  nor  shall  the 
privilege  of  the  writ  of  habeas  corpus  ever  he  suspended^ 
except  in  case  of  rebellion  or  invasion^* 

The  authenticity  of  this  paper  is  questioned  in 
Bome  particulars,  Appendix  2  to  5  Elliott* s  Debates; 
bat  the  above  article  may  well  be  supposed  to  be 
genuine,  for  it  consists  with  Mr.  Pinkney's  subsequent 
course  in  the  convention. 

On  the  6th  of  August,  the  ''Committee  of  Detail," 
consisting  of  Rutledge,  Randolph,  Gorham,  Ellsworth 
and  Wilson,  reported  a  "Draft  of  a  Constitution," 
l)at  it  contained  no  provision  on  the  subject  of  the 
imt  of  habeas  corpus. 

On  the  20th  August,  Mr.  Pinkney  submitted  to  the 
House,  in  order  to  be  referred  to  the  Committee  of 
Detail,  the  following  proposition  amongst  others : 

''The  privileges  and  benefit  of  the  writ  of  habeas 
corpus  shall  be  enjoyed  in  this  government  in  the 
most  expeditious  and  ample  manner ;  and  shall  not 
be  suspended  by  the  legislature,  except  upon  the  most 
urgent  and  pressing  occasions,  and  for  a  limited  time, 
not  exceeding  —  months." 

On  the  28th  of  the  same  month  Mr.  Pinkney, 
urging  the  propriety  of  securing  the  benefit  of  the 
habeas  corpus  in  the  most  ample  maimer,  moved  tbat 
it  should  not  be  suspended  but  on  the  most  urgent 
occasions,  and  then  only  for  a  limited  time,  not 
exceeding  twelve  months. 

Mr.  Rutledge  was  for  declaring  the  habeas  corpus 
inviolate.  He  did  not  conceive  that  a  suspension 
could  ever  be  necessary  at  the  same  time  through 
all  the  states. 
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Mr.  Gouvemeur  Morris  moved  that  "  the  privilege 
of  the  writ  of  habeas  corpus  shall  not  be  suspended, 
unless  when,  in  cases  of  rebellion  or  invasion,  the 
pubUc  safety  may  require  it" 

Mr.  WilsoYi  doubted  whether  in  any  case  a  suspen- 
sion could  be  necessary,  as  the  discretion  now  exists 
with  judges  in  most  important  cases,  to  keep  in  gaol 
or  admit  to  bail. 

The  first  part  of  Mr.  Gouvemeur  Morris's  motion, 
to  the  word  '*  unless,"  was  agreed  to,  nem.  con. 

On  the  remaining  part  the  vote  stood : 

Aye.  New  Hampshire,  Massachusetts,  Connecticut, 
Pennsylvania,  Delaware,  Maryland  and  Virginia,  7. 

Nay.  North  Carolina,  South  Carolina,  Georgia,  3. 

The  article  was  then  adopted  as  it  now  stands  in 
the  Constitution,  in  the  following  words:  "The 
privilege  of  the  writ  of  habeas  corpus  shall  not  be 
suspended,  unless  when,  in  cases  of  rebellion  or  inva- 
sion, the  public  safety  may  require  it" 

The  State  of  Maryland  is  reported  as  voting  in 
the  affirmative ;  but  the  delegation  was  not  unani- 
mous. Luther  Martin  voted  in  the  negative,  and 
assigned  his  reasons  therefor,  in  his  letter  to  the 
Speaker  of  the  House  of  Delegates  of  Maryland, 
January  27,  1788,  in  the  following  terms  : 

"  By  the  next  paragraph,  the  general  government 
is  to  have  a  power  of  suspending  the  habeas  corpus 
act  in  cases  of  rebellion  or  invasion. 

"As  the  state  governments  have  a  power  of  sus- 
pending the  habeas  corpus  act  in  those  cases,  it  was 
said  there  could  be  no  reason  for  giving  such  a  power 
to  the  general    government,   since,  whenever  the 
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State  which  is  invaded,  or  in  which  an  insurrection 
takes  place,  finds  its  safety  requires  it,  it  will  make 
use  of  that  power;  and  it  was  urged  that,  if  we 
gave  this  power  to  the  general  government,  it  would 
be  an  engme  of  oppression  in  its  hands,  since,  when- 
ever a  state  should  oppose  its  views,  however  arbi- 
trary and  imconstitutional,  and  refuse  submission  to 
them,  the  general  government  may  declare  it  an  act 
of  rebeUion,  and  suspending  the  habeas  corpus  act, 
may  seize  upon  the  persons  of  those  advocates  of 
freedom  who  have  had  virtue  and  resolution  enough 
to  excite  the  opposition,  and  may  imprison  them 
duritig  its  pleasure,  in  the  remotest  parts  of  the 
Union,  so  that  a  citizen  of  Georgia  might  be  bastHed 
in  the  farthest  part  of  New  Hampshire ;  or  a  citizen 
of  New  Hampshire  in  the  farthest  extreme  of  the 
South — cut  off  from  their  family,  their  friends  and 
their  every  connection. 

These  considerations  induced  me,  sir,  to  give  my 
negative  also  to  this  clause."  1  Elliott's  Debates,  375. 

The  debate  on  this  article  in  the  Massachusetts' 
Convention,  called  to  determine  whether  the  Con- 
stitution should  be  ratified  or  not,  is  too  interesting 
to  be  overlooked. 

On  the  26th  January,  1788,  the  clause  relating  to 
the  writ  of  habeas  corpus  being  read : 

Gen.  Thompson  asked  the  president  to  please  to 
proceed.  We  have,  said  he,  read  the  book  often 
enough ;  it  is  a  consistent  piece  of  inconsistency. 

Mr.  Ada?ns,  in  answer  to  an  inquiry  by  Hon.  Mr. 
Taylor,  said :  That  this  power  given  to  the  general 
government  to  suspend  this  privilege  in  cases  of 
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rebellion  and  invasion,  did  not  take  away  the  power 
of  the  several  states  to  suspend  it,  if  they  shall  see  fit 

Dr.  Taylor  asked  why  this  darling  privilege  was 
not  expressed  in  the  same  manner  as  in  the  Con- 
stitution of  Massachusetts.  *  *  He  remarked  on  the 
difference  of  expression,  and  asked  why  the  time  was 
not  limited  t 

Judge  Dana  said :  The  answer,  in  part,  to  the  hon- 
orable gentieman,  must  be,  that  the  same  men  did  not 
make  both  constitutions;  tiiat  he  did  not  see  the 
necessity  or  great  benefit  of  limiting  the  Hme.  Sup- 
posing it  had  been,  as  in  our  constitution  ^not 
exceeding  twelve  months,"  yet,  as  our  own  l^islatnre 
can,  so  might  congress  continue  the  suspension  of  the 
writ  firom  year  to  year.  The  safest  and  best  restric- 
tion tiierefore  arises  firom  tiie  nature  of  the  cases  in 
which  congress  are  authorized  to  exercise  that  power 
at  all,  namely,  in  those  of  rebellion  nor  invasion. 
These  are  clear  and  certain  terms,  fitcts  of  public 
notoriety,  and  whenever  tiiese  shall  cease  to  exist,  the 
suspension  of  the  writ  must  necessarily  cease  also. 
He  thought  tiie  citizen  had  a  better  security  for  his 
privilege  of  the  writ  of  habeas  corpus  under  the 
federal  than  under  the  state  constitution;  for  our 
legislature  may  suspend  the  writ  as  often  as  they 
judge  ^  the  most  urgent  and  pressing  occasions"  caU 
for  it 

Judge  Sumner  said :  That  this  was  a  restriction  on 
congress,  that  the  writ  of  habeas  corpus  should  not 
be  suspended,  except  in  cases  of  rebellion  or  invasion. 
The  learned  judge  then  explained  the  nature  of  the 
writ  ♦  •  *    The  privilege,   he  said,  is  essential  to 
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freedom,  and  therefore  the  power  to  suspend  it  is 
restricted.  On  the  other  hand,  the  state,  he  said, 
might  bj3  involved  in  danger ;  the  worst  enemy  may 
lay  plans  to  destroy  ns,  and  so  artfully  as  to  prevent 
any  evidence  against  him,  and  might  ruin  the  country, 
without  the  power  to  suspend  the  writ  was  thus  given : 
**  Congress  have  only  power  to  suspend  the  privilege 
to  persons  committed  by  their  authority.  A  person 
committed  under  the  authority  of  the  states  will  still 
have  a  right  to  the  writ"     2  EUiotfs  Debates,  108. 

2.  The  provisions  of  the  constittUions  of  the  several 
states.  Most  of  the  state  constitutions  contain  pro- 
visions relating  to  personal  liberty,  similar  to  those 
quoted  frx>m  the  Constitution  of  the  United  States. 

The  provisions  relating  to  the  subject  of  bail  will 
be  cited  more  fitly  under  that  head.  Those  relating 
to  the  suspension  of  the  privilege  of  the  writ '  of 
habeas  corpus,  are  in  substance  the  same  as  that  con- 
tained in  the  federal  Constitution.  In  Virginia  and 
Vermont,  however,  it  is  provided  that  the  privilege 
of  the  writ  shall  in  no  case  be  suspended,  and  in 
Massachusetts  the  suspension  cannot  exceed  twelve 
months,  nor  can  it  exceed  three  months  in  New 
Hampshire.  In  Maryland,  North  Carolina  and  South 
Carolina,  the  writ  is  not  mentioned. 

These  constitutional  clauses  do  not  in  any  case 
confer  the  right  nor  do  they  operate  as  grants  of 
jurisdiction  over  the  writ  of  habeas  corpus.  They 
recognize  the  existence  of  the  right,  and  declare  that 
the  benefit  of  it  shall  not  be  taken  away,  "  unless 
when,  in  cases  of  rebellion  or  invasion,  the  public 
Bafety   may   require  it"      Ex  parte   BoUman   and 
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Suwtwout,  4  Cr.,  75 ;  Ex  parte  JERckey,  A  S.  ^  M^ 
749. 

The  provisions  relating  to  warranta,  have  some 
shades  of  difference  which  it  may  be  important  to 
notice  when  the  validity  of  sach  process  comes  to  be 
considered.  They  are  interesting  also  as  tending 
to  show,  by  the  attempted  amendments  of  the  clause 
in  the  federal  constitution,  the  anxious  concern  of  the 
people  of  the  several  states  for  the  protection  of  the 
right  of  personal  liberty. 

Maikb.  The  people  shall  be  secure  in  their  persons, 
houses,  papers  and  possessions  from  unreasonable  searches 
and  seizures ;  and  no  warrant  to  search  any  place,  or  seize 
any  person  or  thing,  shall  issue  without  a  sp^ial  designa- 
tion of  the  place  to  be  searched,  and  the  person  or  thing  to 
be  seized,  nor  without  probable  cause,  supported  by  oath 
or  affirmation. 

Massachusetts.  Every  person  has  a  right  to  be  secure 
from  all  unreasonable  searches  and  seizures  of  his  person, 
his  house,  his  papers  and  all  his  possessions.  All  warrants, 
therefore,  are  contrary  to  this  right,  if  the  cause  or  founda- 
tion of  them  be  not  previously  supported  by  oath  or  affirma- 
tion ;  and  if  the  order,  in  a  warrant  to  a  civil  officer,  to 
make  search  in  all  suspected  places,  or  to  arrest  one  or  more 
suspected  persons,  or  to  seize  their  property,  be  not  accom- 
panied with  a  special  designation  of  the  persons  or  objects 
of  search,  arrest  or  seizure.  And  no  warrant  ought  to  be 
issued  but  in  such  cases,  and  with  the  formalities  prescribed 
by  the  laws. 

Nkw  HAMPsmRE.  Every  person  hath  a  right  to  be  secure 
fiom  all  unreasonable  searches  and  seizures  of  his  person, 
luB  house,  his  papers,  and  all  his  possesions.  Therefore,  all 
wanrantB  to  search  suspected  places,  or  arrest  a  person  for 
eiiminatiop  or  trial,  in  prosecution  for  criminal  matters,  are 
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contrary  to  this  right*  if  the  cause  or  foundation  of  them 
be  not  previously  supported  by  oath  or  affirmation ;  and  if 
the  order,  in  the  warrant  of  a  civil  officer,  to  make  search  in 
suspected  places,  or  to  arrest  one  or  more  suspected  persons, 
or  to  seize  their  property,  be  not  accompanied  with  a  special 
designation  of  the  persons  or  objects  of  search,  arrest  or 
seizure ;  and  no  warrant  ought  to  be  issued  but  in  cases, 
and  with  the  formalities,  prescribed  by  law. 

Vebmoht.  That  the  people  have  a  right  to  hold  them- 
ftelves,  their  houses,  papers  and  possessions,  free  from  search 
or  seizure ;  and,  therefore,  warrants  without  oath  or  affirmsr 
tion  first  made,  afibrding  sufficient  foundation  for  them,  and 
whereby  any  officer  or  messenger  niay  be  commanded  or 
required  to  search  suspected  places,  or  to  seize  any  person 
or  persons,  his,  her  or  their  property,  not  particularly 
described,  are  contrary  to  that  right,  and  ought  not  to  be 
granted. 

Rhode  Island.  The  right  of  the  people  to  be  secure  in 
their  persons,  papers  and  possessions,  against  unreasonable 
searches  and  seizures,  shall  not  be  violated;  and  no  warrant 
shall  issue,  but  on  complaint  in  writing,  upon  probable 
cause,  supported  by  oath  or  affirmation,  and  describing,  as 
nearly  as  may  be,  the  place  to  be  searched  and  the  persons 
or  things  to  be  seized. 

Connecticut,  Pennsylvania,  Kentucky,  Alabama, 
Texas.  The  people  shall  be  secure  in  their  persons,  houses, 
papers  and  possessions,  from  unreasonable  searches  or  seiz- 
ures ;  and  no  warrant  to  search  any  place,  or  to  seize  any 
person  or  things,  shall  issue,  without  describing  them  as 
nearly  as  may  be,  nor  without  probable  cause,  supported  by 
oath  or  affirmation. 

Mabtland.  All  warrants,  without  oath  or  affirmation,  to 
search  suspected  places,  or  to  seize  any  person  or  property, 
are  grievous  and  oppressive;  and  all  general  warrants  to 
search  suspected  places,  or  to  apprehend  suspected  persons, 
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without  naming  or  describing  the  place  or  the  person  in 
special,  are  illegal,  and  ought  not  to  be  granted. 

ViROiNU*  General  warrants,  whereby  an  officer  or  mes- 
senger may  be  commanded  to  search  suspected  places,  with- 
out evidence  of  a  fact  committed,  or  to  seize  a  person  or 
persons  not  named,  or  whose  offence  is  not  particularly 
described  and  supported  by  evidence,  are  grievous  and 
oppressive,  and  ought  not  to  be  granted* 

North  Carolina.  General  warrants,  whereby  any  officer 
or  messenger  may  be  commanded  to  search  suspected  places, 
without  evidence  of  the  fact  committed,  or  to  seize  any 
person  or  persons  not  named,  whose  ofiences  are  not  parti- 
cularly described  and  supported  by  evidence,  are  dangerous 
to  liberty  and  ought  not  to  be  granted* 

New  Jerset,  Ohio,  Indiana,  Iowa,  Wisconsin,  Cali- 
fornia. The  right  of  the  people  to  be  secure  in  their 
persons,  houses,  papers  ^and  effects,  against  unreasonable 
searches  and  seizures  shall  not  be  violated ;  and  no  warrant 
shall  issue  but  upon  probable  cause,  supported  by  oath  or 
affirmation,  and  particularly  describing  the  place  to  be 
searched,  and  the  papers  and  things  to  be  seized. 

Delaware.  The  people  shall  be  secure  in  their  persons, 
houses,  papers  and  possessions,  from  unreasonable  searches 
or  seizures ;  and  no  warrant  to  search  any  place,  or  to  seize 
any  person  or  things,  shall  issue  without  describing  them  as 
particularly  as  may  be,  nor  then,  unless  there  be  -probable 
cause,  supported  by  oath  or  affirmation. 

Tennessee,  Illinois.  That  the  people  shall  be  secure  in 
their  persons,  houses,  papers  and  possessions,  from  unrea- 
sonable searches  and  seizures;  and  that  general  warrants, 
whereby  an  officer  may  be  commanded  to  search  suspected 
places,  without  evidence  of  the  fact  committed,  or  to  seize 
any  person  or  persons  not  named,  whose  offences  are  not 
particularly  described  and  supported  by  evidence,  are  dan- 
gerous to  liberty  and  ought  not  to  be  granted. 
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Mississippi,  Florida.  That  the  people  shall  be  secure  in 
their  personSi  houses,  papers  and  possessions,  from  unrea- 
sonable seizures  and  searches ;  and  that  no  warrant  to  search 
any  place,  or  to  seize  any  person  or  thing,  shall  issue  with- 
out describing  the  place  to  be  searched,  and  the  person  or 
thing  to  be  seized,  as  nearly  as  may  be,  nor  without  probi^ 
ble  cause,  supported  by  oath  or  affirmation. 

Missouri.  That  the  people  ought  to  be  secure  in  their 
persons,  papers,  houses  and  effects,  from  unreasonable 
searches  and  seizures ;  and  no  warrant  to  search  any  place, 
or  seize  any  person  or  thing,  can  issue  without  describing 
the  place  to  be  searched,  and  the  person  or  thing  to  be 
seized,  as  nearly  as  may  be,  nor  without  probable  cause* 
supported  by  oath  or  affirmation.  • 

Michigan.  The  persons,  houses,  papers  and  possessions 
of  every  person  shall  be  secure  from  unreasonable  searches 
and  seizures*  No  warrant  to  seize  any  person  or  things 
shall  issue  without  describing  them,  nor  without  probable 
cause,  supported  by  oath  or  affirmation. 

Arkansas.  That  the  people  shall  be  secure  in  their 
persons,  houses,  papers  and  possessions  from  unreasonable 
searches  and  seizures ;  and  that  general  warrants,  whereby 
any  officer  may  be  commanded  to  search  suspected  places, 
without  evidence  of  the  fact  committed,  or  to  seize  any 
person  or  persons  not  named,  whose  offences  are  not  parti- 
cularly described  and  supported  by  evidence,  are  dangerous 
to  liberty,  and  shall  not  be  granted. 

It  will  be  observed  that  the  states  of  New  York, 
Georgia,  South  Carolina  and  Louisiana  are  not 
included  in  the  foregoing  list  The  constitutions  of 
these  states  contain  no  provisions  limiting  the  power 
to  issue  general  warrants. 

In  New  York,  however,  they  have  a  statutory  Bill 
of  Rights,  wherein  amongst  other  things,  it  is 
declared  that ; 
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The  right  of  the  people  to  be  secure  in  their 
persons,  houses,  papers  and  effects,  against  unreason- 
able searches,  and  seizures,  ought  not  to  be  violated ; 
and  no  warrants  can  issue  but  upon  probable  cause 
supported  by  oath  or  affirmation,  and  particularly 
describing  the  place  to  be  searched,  and  the  persons 
or  things  to  be  seized. 

If  this  provision  were  only  a  declaration  of  a  great 
principle  of  civil  liberty,  incapable  of  practical  appli- 
cation or  enforcement,  it  would  perhaps  be  as  secure 
in  a  statute  as  in  a  constitution.  But  it  is  more  than 
that  when  embodied  in  a  constitution.  It  operates 
there  as  a  limitation  upon  legislative  power,  and  con- 
sequently is,  in  that  mstrument,  a  more  complete 
security  of  the  right  of  personal  liberty,  unless, 
indeed,  constitutions  are  to  be  reformed  more  fre- 
quently than  statutes. 

3.  Stispensian  of  the  privilege  of  the  ivrit.  The 
power  of  suspending  the  privilege  of  the  writ  of 
habeas  corpus,  is,  by  the  federal  constitution  and  by 
those  of  the  several  states,  limited  to  those  occasions 
in  which  the  public  safety  is  threatened  by  rebellion 
or  invasion ;  and,  by  fair  construction,  is  limited  also 
to  offences  endangering  the  public  safety. 

The  Federal  Convention,  when  acting  upon  this 
clause,  undoubtedly  had  in  view  the  British  act  of 
1777,  by  which  the  writ  of  habeas  corpus  was  denied, 
for  a  definite  period,  to  persons  taken  in  the  act  of 
high  treason,  committed  in  any  of  the  colonies  or  on 
the  high  seas ;  or  in  the  act  of  piracy,  or  who  were 
charged  with  or  suspected  of  any  of  those  crimes. 
This  act  is  often  referred  to  as  an  instance  of  the  bus- 
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pension  of  the  habeas  corpus  act,  as  if  it  were  nothing 
more  than  that ;  and  Mr.  Martin,  in  his  letter  above 
cited,  speaks  of  the  clause  in  the  Constitution  as  if  it 
authorized  a  suspension  of  the  *'  habeas  corpus  act" 
But  in  the  United  States  there  was  no  habeas  corpus 
act,  to  which  the  clause  could  refer;  and,  besides,  such 
a  power  would  cover  only  half  the  ground.  For  there 
would  remain  after  the  suspension  of  the  act^  the 
common  law  right  to  the  writ  in  term-time  and 
probably  in  vacation.  The  clause  in  the  Constitution 
expresses  accurately  the  restriction  imposed  and  the 
power  which  it  necessarily  implies,  viz :  the  power 
to  suspend  the  privilege  of  the  writ,  when  in  cases  of 
rebellion  or  invasioui  the  public  safety  may  require 
it — and  then  only. 

Rebellion  and  invasion  are  eminently  matters  of 
national  concern ;  and  charged  as  Congress  is,  with 
the  duty  of  preserving  the  United  States  from  both 
these  evils,  it  is  fit  that  it  should  possess  the  power 
to  make  effectual  such  measures  as  it  may  deem 
expedient  to  adopt  for  their  suppression. 

In  the  discharge  of  this  duty,  it  may  provide  for 
the  arrest  and  imprisonment  of  offenders  or  of 
suspected  persons,  and  forbid  their  release,  while  the 
exigency  lasts,  by  either  state  or  federal  courts. 

Mr.  Rawle,  in  his  "View  of  the  Constitution,"  page 
117,  expresses  the  opinion  that  the  restriction  imposed 
by  this  clause  in  the  Constitution  extends  to  the 
states  as  well  as  to  the  United  States.  But  it  is  a 
settled  rule  of  construction  of  that  instrument  that 
the  limitations  of  power  contained  in  it,  where  they 
are  expressed  in  general  terms,  apply  only  to  the 
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goveminent  created  by  it  And,  although  this  clause 
has  not  been  the  subject  of  express  adjudication, 
there  is  no  doubt  that  its  construction  is  governed 
by  this  rule,  and  consequently  the  restriction  does  not 
extend  to  the  states.  Barron  v.  The  Mayor  and  City 
of  BaUimare^  7  Peters^  243 ;  Jame$  v.  Commonwealth^  12 
S.  SfK,  220;  Barker  v.  The  People,  3  Cow.,  701 ;  Reed 
V.  Rice,  2  J.  J.  Marshy  45;  Colt  Sf  another  v.  Eves,  12 
Conn.,  243, 

This  power  has  never  been  exercised  by  Congress. 
The  Senate,  indeed,  on  the  occasion  of  the  supposed 
treasonable  conspiracy  of  Aaron  Burr,  as  if  panic- 
stricken,  took  hasty  action  in  that  direction. 

On  the  22d  of  January,  1807,  the  President  sent 
to  Congress  a  special  message  on  the  subject  of  Burr's 
allied  conspiracy,  in  which  among  other  things  he 
informed  them  that  one  of  the  "^  principal  emissaries 
of  Mr.  Burr,"  whom  G^eral  Wilkinson  had  caused  to 
be  apprehended,  had  been  liberated  by  habeas  corpus. 

On  the  next  day  the  Senate  appointed  a  committee 
to  inquire  whether  it  was  expedient  to  suspend  the 
writ  of  habeas  corpus  and  referred  to  it  the  President's 
message  and  accompanying  documents^  The  com- 
mittee immediately  reported  a  bill  to  suspend  the 
privilege  of  the  writ  for  three  months  in  certain  cases; 
and  the  bill  being  read  three  times  by  unanimous 
consent  and  amended,  was  passed  the  same  day. 
The  passage  of  the  bill  was  communicated  '^in  confi- 
deoce,"  to  the  House  on  the  26th  of  January,  and 
their  concuirence  therein  requested  as  speedily  as 
the  anergency  of  the  case  should  in  their  judgment 
require. 
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The  House  acted  with  equal  promptness  and  ahnost 
equal  unanimity;  but  adversely.  It  received  the 
Senate's  message  and  bill  in  secret  session,  but  on 
learning  their  nature  immediately  resolved,  by  the 
very  decisive  vote  of  123  to  3,  that  they  ought  not  to 
be  kept  secret ;  and,  accordingly  opened  its  doors. 

A  motion  was  then  made  to  reject  the  bill,  which 
is  regarded  as  a  motion  of  indignity,  importing  that 
the  bill  is  unworthy  of  consideration.  After  a  short 
but  interesting  debate  touching  the  state  of  public 
a&irs,  and  the  nature  and  value  of  the  writ  of  habeas 
corpus,  the  motion  to  reject  prevailed  by  a  vote  of 
113  to  19.  3  Benton's  Abr.  Debates,  490,  504,  515. 

The  bill,  as  it  passed  the  Senate,  was  as  follows : 

A  bill  suspending  the  torit  of  habeas  corpus  for  three  months^ 

in  certain  cases : 

"Be  it  enacted^  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America^  in  Congress  assembledj  That 
in  all  cases,  where  any  person  or  persons,  charged  on  oath 
with  treason,  or  other  high  crime  or  misdemeanor,  endanger- 
ing the  peace,  safety  or  neutrality  of  the  United  States,  have 
been  or  shall  be  arrested  or  imprisoned,  by  virtue  of  any 
warrant  or  authority  of  the  President  of  the  United  States, 
or  from  the  Chief  Executive  Magistrate  of  any  State  or 
Territorial  Government,  or  from  any  person  acting  under 
the  direction  or  authority  of  the  President  of  the  United 
States,  the  privilege  of  the  writ  of  habeas  corpus  shall  be, 
and  the  same  hereby  is  suspended  for  and  during  the  term 
of  three  months  from  and  after  the  passage  of  this  act,  and 
no  longer." 

The  attempt  to  pass  this  measure  did  not  escape 
the  animadversion  of  Col.  Burr.  1  Burr's  Trial,  78. 
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No  state,  it  is  believed,  has  ever  suspended  the  privi- 
lege of  the  writ  of  habeas  corpus  except  Massachusetts, 
which  on  the  occasion  of  *'  Shay's  Rebellion '  passed  a 
law  suspending  it  from  November,  1786,  to  July,  1787. 
Minot,  64,  69. 

The  policy  of  such  a  step  was  urged  upon  the 
attention  of  the  Legislature  of  Louisiana  in  1814, 
when  impending  invasion  threatened  her  metropolis ; 
but  Greneral  Jackson,  impatient  of  the  delay  conse- 
quent upon  their  divided  counsels,  at  length  laid  the 
city  under  martial  law  and  practically  suspended  the 
privUege  of  the  writ 

He  ordered  the  arrest  of  LouaUier,  a  member  of 
the  L^islature,  for  an  allied  act  of  mutiny.  The 
prisoner  applied  to  Judge  Hall,  of  the  United  States 
Court,  for  a  writ  of  habeas  corpus  which  was  granted. 
The  Greneral,  deeming  this  an  interference  with  his 
jurisdiction  under  martial  law,  ordered  the  arrest  of 
the  judge  and  removed  him  from  the  city. 

After  the  revocation  of  martial  law  the  court 
i^Bsumed  its  peaceful  sway  and  summoned  the  Grene- 
ral to  answer  for  the  contempt  of  arresting  the  judge. 
The  General  was  fined  a  thoiisand  dollars,  which  he 
paid  before  leaving  the  court 

Congress  many  years  afterwards  refunded  the  fine. 

4.  Statutory  enactments  relating  to  the  ttrit  of  habeas 
corpus.  Li  the  Judiciary  Act  of  Sep.  24,  1789,  Con- 
gress prescribed  the  jurisdiction  of  the  federal  courts 
and  justices  under  the  writ  of  habeas  corpus,  so  that 
this  great  constitutional  privilege  "  might  receive  life 
and  activitv.** 

Some  of  the  states  had  not  wmted  until  the  adop:- 
tion  of  the  federal  constitnticm. 
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Virginia  passed  an  act  in  1784,  to  which  additions 
were  subsequently  made.  They  were  revised  in 
1818,  and  again  in  1849,  when  their  present  clear, 
concise  and  comprehensive  statute  was  passed. 

Pennsylvania,  in  1785,  adopted  the  act  of  31  Car.^ 
2,  extending  its  provisions,  however,  to  all  cases  of 
detainer  other  than  those  for  criminal  or  supposed 
criminal  matter.  This  statute  survived  two  constitu- 
tions of  the  state  and  is  still  in  force. 

New  York,  in  1787,  adopted,  almost  literally,  the 
act,  31  Car.y  2,  which  continued  without  material 
alteration,  until  1818,  when  important  changes  were 
introduced.  By  the  act  of  1818,  authority  was  given 
to  the  officers  before  whom  the  writ  was  returned,  to 
revise  the  commitment,  and  examine  into  the  truth  of 
the  facts  alleged  in  the  return. 

In  1828,  still  further  changes  were  introduced,  to 
clear  the  proceeding  of  doubts  which  had  been 
started,  and  increase  its  efficiency.  These  modifica- 
tions were  adopted  on  the  recommendation  of  the 
distinguished  and  able  commissioners  to  whom  the 
legislature  had  committed  the  very  important  charge 
of  revising,  for  their  use,  the  laws  of  the  state.  The 
act  as  then  passed,  though  revised  since,  is  substan- 
tially the  same  as  that  now  in  force. 

In  1795,  the  statute  of  31  Car.,  2,  was  in  substance 
re-enacted  in  New  Jersey,  and  is  still  the  law  of  the 

state. 

In  South  Carolina  and  Georgia,  the  Act  of  31  Car., 
2,  was  adopted  before  the  revolution,  and  remains  in 
force  with  only  slight  changes. 

The  new  states  have  quite  generally  passed  laws 
defining  the  jurisdiction  and  regulating  the  prac- 

18 
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tice  under  the  writ  In  Tennessee,  however,  they 
have  no  statute  on  the  subject,  other  than  that  of 
1823,  which  merely  provided  for  the  subpcenaing  of 
witnesses  on  behalf  of  either  party  in  order  that 
justice  may  be  duly  administered  on  the  trial 

The  new  states  have,  in  many  instances,  copied 
their  acts  relating  to  this  writ  from  those  of  some  of 
the  older  states;  and  the  act  of  31  Car.,  2,  may  be 
said  to  be  "  the  basis  of  all  the  American  statutes  on 
the  subject"  1  Kenty  642.  There  are  some  diffe- 
rences in  the  mode  of  procedure,  but  there  are  no 
such  material  departures  in  the  statutes  of  any  of 
the  states  from  the  established  principles  by  which 
the  practice  was  governed  at  common  law,  as  to 
render  the  general  rules  of  the  common  law  procedure 
wholly  inapplicable. 

It  would  be  impracticable  to  give  in  detail  the  pro- 
visions of  the  statutes  of  all  the  states  on  this  subject, 
within  the  limits  proposed  for  this  work.  The  same 
spirit  pervades  them  all,  and  the  inquiries  which 
remain  to  be  considered  cannot  be  uninteresting  nor 
unimportant  in  any  of  the  states. 
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CHAPTER  I. 

NATUBE  OF  THE  WRIT  OF  HABEAS  CORPUS,  AND  SOURCES 
AND  EXTENT  OF  JURISDICTION  OVER  IT. 

SeeUon  L  Obhbral  hatukb  or  thb  writ  or  babbas  oobpus. 

II.  JUBISDIOTIOV  IB  EbOLABD. 
m.  JUBISDIOTIOB  or  TBB  rBDBBAL  OOITBTB. 
IV.  JVBISDIOTIOB  or  TBB  8TATB  00URT8. 

V.   COBCUBBBBT  iXTBIBDIOTIOB  Or  8TATB  ABD  rBDBBAL  00VRT8. 
VI    UlTIMATB  JUBISDIOTIOB  Or  THB  8UPRB1IB  COUBT  Or  TBB  UBITBD  BtATBS. 

SECTION  I. 

GENERAL  NATURE  OF  THE  WRIT  OF  HABEAS  CORPUS. 

The  writ  of  habeas  corpus  is  that 'legal  process 
which  is  employed  for  the  summaiy  vindication  of 
the  right  of  personal  liberty  when  illegally  restrained. 
It  takes  its  name  from  the  emphatic  words  which  it 
contained  when  it  was  written  in  Latin.  The  same 
words  were,  however,  used  in  a  variety  of  writs 
which  had  for  their  object  the  production  of  a  person 
before  a  court  or  judge.  These  writs  were  distinguished 
from  each  other,  at  common  law,  by  the  terms  which 
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denoted  the  particular  purpose  for  which  they  were 
issued ;  as,  ad  respondendum ;  ad  faciendum  et  recipi- 
endum ;  ad  prosequendum ;  ad  satisfaciendum ;  ad  testi- 
Jicahdum^  and  ad  subjiciendum  et  recipiendum. 

It  was  the  last  of  these  only,  which  was  designed 
to  procure  liberation  from  illegal  confinement.  It 
was  directed  to  the  person  detaining  another,  and 
commanded  him  to  produce  the  body  of  the  prisoner 
or  person  detained,  together  with  the  day  and  cause 
of  his  caption  and  detention,  to  submit  to  and  receive 
whatsoever  the  court  or  judge  awarding  the  writ 
might  consider  in  that  behalf. 

Employed  to  vindicate  the  right  of  personal  liberty 
by  whatever  power  infringed,  it  became  inseparably 
associated  with  that  right ;  and  in  proportion  as  the 
right  was  valued,  so  was  the  writ  by  which  it  was 
defended.  It  was  its  grateftd  office  which  commended 
this  species  of  the  writ  to  the  favorable  regard  of 
the  people,  and  finally  dignified  it  as,  The  writ  of 
habeas  corpus. 

There  were,  indeed,  other  writs,  at  common  law, 
viz:  6fe  atio  et  atia^  de  homine  replegiando^  which 
in  particular  cases,  were  uped  to  obtain  a  similar 
object ;  but  being  more  limited  in  their  application 
and  more  compUcated  and  slow  in  their  operation, 
they  gradually  fell  into  disuse. 

The  date  of  the  origin  of  the  writ  of  habeas 
corpus  is  unknown.  It  is  supposed  to  have  been  in 
use  before  the  date  of  the  Magna  Carta.  But  a  dili- 
gent inquirer,  having  access  to  the  best  sources  of 
information,  states  the  result  of  his  investigation  into 
the  origm  of  the  writ  as  follows :  "  The  writ  of  habeas 
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corpus  is  found  in  operation  at  a  remote  period  of 
the  English  law.  The  earliest  reign  in  which  I  have 
been  abl0  to  trace  its  frequent  appearance,  is  that  of 
Henry  VI.  At  that  period  it  seems  to  have  been 
familiar  to  and  well  understood  by  the  judges.  Viv£$ 
Case,  34  H.  6. 

"After  this  period  the  existence  of  the  writ  of  habeas 
corpus  is  distinctly  observed,  and  its  progress  can  be 
effectually  traced.  But  before  the  reign  of  Henry 
VI.,  I  find  myself  obscured  by  a  cloud.  In  the  Year 
Book,  48  Ed.  HI,  22,  there  is  a  case  upon  this  writ, 
or  as  it  was  then  called,  corpus  cum  causa. 

"  The  research  for  a  higher  origin  than  the  time  of 
Henry  VL,  is  unnecessary.  The  investigation  may 
answer  antiquarians;  it  cannot  materially  assist  a 
constitutional  lawyer."  HUVs  Report  Canadian  Pri- 
umeT^s  Case,  6. 

In  its  early  history  it  appears  to  have  been  used  as 
a  means  of  relief  from  private  restraint.  The  earli- 
est precedents  where  it  was  used  against  the  crown 
are  in  the  reign  of  Henry  VII.  Afterwards  the  use  of 
it  became  more  frequent,  and  in  the  tune  of  Charles 
L,  it  was  held  an  admitted  constitutional  remedy. 

Though  the  writ  of  habeas  corpus  originated  in 
the  common  law  of  England,  the  leading  idea  of  it 
— deliverance  by  summary  legal  process  from  illegal 
confinement — may  be  traced  in  the  laws  of  other 
countries  which  derived  none  of  their  principles  of 
jurisprudence  or  rules  of  procedure  from  English  law. 

The  interdict,  de  homine  lihero  exhibendo,  of  the 
civil  law,  was  a  remedy  in  some  important  particu- 
lars similar  to  the  writ  of  habeas  corpus.     When  a 
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freeman  was  restrained  by  another  in  bad  faith,  the 
praetor  ordered  his  interdict  that  such  person  should 
be  brought  before  him  in  public  that  he  nught  be 
liberated.  Dig.^  43,  tit.  29. 

And  the  process  of  the  Spanish  law,  called  "Mani- 
festation," appears  to  have  resembled  the  writ  of 
habeas  corpus.  Mr.  Hallam  cites  a  remarkable 
instance  of  its  use  and  efficiency  against  the  sove- 
reign, "  not  only  in  order  to  illustrate  the  privilege 
of  manifestation^  but  as  exhibiting  an  instance  of 
judicial  firmness  and  integrity,  to  which,  itt  the 
fourteenth  century  no  country  in  Europe  could  oflFer 
a  parallel."  HaUanCs  Mid.  Ages,  222. 

But  the  writ  of  habeas  corpus  in  England  and 
America  has  not  only  been  rendered  a  more  com- 
plete and  efficacious  remedv  for  illegal  imprisonment 
in  all  cases,  than  any  similar  process  in  any  other 
country;  but  it  has  also  been  raised  to  the  impor- 
tance and  clothed  with  the  power  of  a  political 
principle,  so  that  while  and  because  it  is  an  invalua- 
ble  and  incomparable  protection  for  personal  liber^, 
it  is  also  in  turn  protected  by  the  highest  power  in 
the  State,  constitutional  and  legislative,  as  a  cherished 
popular  right  and  safeguard  of  civil  liberty. 

In  the  further  examination  of  the  subject  of  the 
writ  of  habeas  corpus,  it  is  proposed  to  consider  the 
sources  and  extent  of  the  jurisdiction  over  it;  the 
general  principles  of  practice  under  it ;  the  law  of 
imprisonment  under  legal  process ;  the  law  of  bail ; 
the  law  of  private  restraint ;  the  law  of  extradition 
of  fugitives ;  the  subjects  of  writs  of  error  and  of 
recommitment  after  discharge  under  the  writ 
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SECTION  n. 


JURISDICTION  IN  ENGLAND. 


1.  Jurisdiction  at  Common  Law, 

2.  Statutory  Juriodietion, 


1.  Tfie  common  law  jurisdiction.  The  origin  of  this 
jurisdiction  as  has  been  seen  cannot  now  be  ascer- 
tained. It  is  supposed  to  have  been  exercised  before 
Magna  Carta.  HaUam  Middle  Ages,  342.  It  extended 
to  all  cases  of  illegal  imprisonment  whether  claimed 
under  public  or  private  authority.  2  Inst.,  55 ;  Rex.  v. 
Mead,  1  Burr.  542 ;  3  Bl.  Com.,  133. 

It  was  exercised  by  the  Courts  of  Chancery,  King^s 
Bench  and  Common  Pleas,  and  in  a  case  of  privilege 
by  the  Exchequer.  Bac.  Ahr.  Hab.  Corp.,  B.  1.  The 
chancellor  or  a  judge  of  the  Court  of  King's  Bench 
might  grant  the  writ  in  vacation,  returnable  imme- 
diate at  chambers.  Watson's  Case,  36  Eng.  C.  L.,  254. 

2.  Statutory  jurisdiction.  By  the  statute  31  Car.,  2, 
the  Court  of  Exchequer,  in  cases  of  imprisonment  for 
"  criminal  or  supposed  criminal  matters,"  was  autho- 
rized to  grant  the  writ  in  term  time  as  well  as  the 
Courts  of  Chancery,  King  s  Bench  and  Common 
Pleas :  and  upon  a  proper  application  it  was  made 
the  duty  of  "  lord  chancellor,  lord  keeper,  or  any  of 
his  majesty's  justices,  either  of  the  one  bench  or  of 
the  other,  or  the  barons  of  the  exchequer  of  the  degree 
of  the  coif,"  to  grant  the  writ  in  vacation. 

By  the  act  of  56  Geo.  3,  c.  100,  similar  jurisdiction 
in  cases  of  imprisonment  or  restraint  of  liberty,  other 
than  those  provided  for  in  31  Car.  2,  was  conferred 
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upon  any  baron  of  the  exchequer,  or  any  judge  of 
either  bench  in  England  or  Ireland,  in  vacation  time. 


SECTION  ni- 

JUBISDICnON  OF  THE  FEDERAL  C0UBT8  OF  THE  UNITED 

STATES. 

The  constitutional  provisions  bearing  upon  the 
subject  are  found  in  Art.  I,  sec.  9,  §  2. 

''  The  privil^e  of  the  writ  of  habeas  corpus  shall 
not  be  suspended,  unless  when  in  cases  of  rebellion, 
or  invasion  the  public  safety  may  require  it  f  and  in 
Art.  in,  sec.  1,  2. 

''  The  judicial  power  of  the  United  States  shaQ  be 
vested  in  one  supreme  court,  and  in  such  inferior 
courts  as  the  congress  may  from  time  to  time  ordain 
and  establish.  The  judicial  power  shall  extend  to  all 
cases  in  law  and  equity  arising  under  this  constitu- 
tion,  the  laws  of  the  United  States  and  treaties  made 
or  which  shall  be  made  under  their  authority ;  to  all 
cases  affecting  ambassadors,  other  public  ministers 
and  consuls ;  to  all  cases  of  admiralty  and  maratime 
jurisdiction;  to  controversies  between  two  or  more 
states,  between  a  state  and  citizens  of  another  state, 
between  citizens  of  different  states,  between  citizens 
of  the  same  state  claiming  lands  under  grants  of 
different  states,  and  between  a  state  or  the  citizens 
thereof  and  foreign  states,  citizens  or  subjects.** 

''In  all  cases  affecting  ambassadors,  other  public 
ministers  and  consuls,  and  those  in  which  a  state 
shall  be  a  party,  the  supreme  court  shall  have  origi- 
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nal  jurisdiction.  In  all  the  other  cases  before 
mentioned,  the  supreme  court  shall  have  appellate 
jmisdiction,  both  as  to  law  and  fact,  with  such  excep- 
tions and  imder  such  regulations  as  the  congress  shall 
maka" 

The  provision  relating  to  the  writ  of  habeas  cor- 
pus limits  the  legislative  power,  but  confers  no 
definite  practical  jurisdiction  upon  the  courts. 

It  remained  for  Congress  "to  provide  efficient 
meam  by  which  this  great  constitutional  privilege 
should  receive  life  and  activity ;  for  if  the  means  be 
not  in  existence  the  privilege  itself  would  be  lost, 
although  no  law  for  its  suppression  should  be  enacted." 
Marshall^  C.  J.,  Ez  parte,  Bollman,  4  Cranch,  75. 

The  courts  of  the  United  States  not  having  their 
origin  in  the  common  law,  but  being  the  creatures  of 
the  written  law,  must  look  to  the  written  law  for  their 
jurisdiction.  Their  jurisdiction  in  habeas  corpus  was 
first  prescribed  in  the  14th  sec.  of  the  Judiciary  Act 
of  Sep.  24,  1789.  1  U.  S.  Stat,  at  Large,  81,  which 
section  provides : 

"That  all  the  before-mentioned  courts  of  the  United 
States,"  (Supreme  Court,  Circuit  Court  and  District  Court,) 
"shall  have  power  to  issue  writs  of  scire  facias,  habeas  cor- 
pus, and  all  other  writs  not  specially  provided  for  by  statute, 
which  may  be  necessary  for  the  exercise  of  their  respective 
jurisdictions,  and  agreeable  to  the  principles  and  usages  of 
law.  And  that  either  of  the  justices  of  the  Supreme  Court 
as  well  as  judges  of  the  District  Courts,  shall  have  power 
to  grant  writs  of  habeas  corpus  for  the  purpose  of  an  in- 
quiry into  the  cause  of  commitment :  Provided,  that  writs 
of  habeas  corpus  shall  in  no  case  extend  to  prisoners  in  gaol, 
unless  where  they  are  in  custody,  under  or  by  color  of  the 
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authority  of  the  United  States,  or  are  committed  for  trial 
before  some  comt  of  the  same,  or  are  necessary  to  be 
brought  into  court  to  testify." 

The  nature  and  extent  of  the  jurisdiction  in  habeas 
corpus  granted  in  the  foregoing  section,  have  fre- 
quently been  considered  by  the  Supreme  Court,  and 
many  questions  arising  upon  it  have  been  deter- 
mined by  that  court. 

The  term  habeas  corpus,  although  a  generic  one 
comprehending  several  species  of  writ,  is  nevertheless 
used  in  this  section  and  in  the  constitution  without 
addition  or  qualification,  to  denote  the  highest  species 
of  the  writ — habeas  corpus  ad  subjiciendum — the  great 
writ  of  liberty. 

*'  No  law  of  the  United  States  prescribes  the  cases  in 
which  this  great  writ  shall  be  issued,  nor  the  power  of  the 
court  over  the  party  brought  up  by  it.  The  term  used  in 
the  constitution  is  well  understood;  and  the  judicial  act 
authorizes  the  courts  of  the  United  States  and  the  judges 
thereof,  to  issue  the  writ  *  for  the  purpose  of  inquiring  into 
the  cause  of  commitment.'  "  Ex  parte  TVatkinSj  3  Peters^  201. 

Whether  the  power  to  grant  the  writ  is  confined  to 
cases  where  prisoners  "  are  in  custody  under  or  by 
color  of  the  authority  of  the  United  States,  or  are 
connnitted  for  trial  before  some  court  of  the  same,  or 
are  necessary  to  be  brought  into  court  to  testify ;" 
whether  the  term  "commitment"  as  used  in  the 
statute  is  to  be  construed  as  equivalent  to  "  imprison- 
ment in  gaol,"  under  legal  process,  or  as  comprehend- 
ing every  kind  of  restraint,  are  questions  which  have 
not  been  decided  by  the  Supreme  Court  They 
were    fully   and    ably   discussed    in    the    case    of 
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Barry  v.  Mercien^  5  How.,  103 ;  but  were  not  decided, 
as  the  court  held  they  had  no  jurisdiction  of  the  writ 
of  error  under  the  act  of  1789,  ch.  20,  §  22. 

In  that  case  it  appeared  that  the  petitioner,  John 
A.  Barry,  in  the  summer  of  1844,  presented  a  petition 
to  the  Circuit  Court  for  the  Southern  District  of  New 
York,  praying  that  a  writ  of  habeas  corpus  ad  subji- 
ciendum might  issue  directing  Eliza  Ann  Barry,  the 
wife  of  petitioner,  and  Mary  Mercien  her  mother,  to 
bring  up  the  person  of  an  infant  child,  the  daughter 
of  the  petitioner  and  the  said  Eliza  Ann  his  wife, 
and  alleged  to  be  in  the  custody  of  the  said  Mary 
Mercien  and  Eliza  Ann  Barry.  In  the  application  to 
the  Circuit  Court,  in  order  to  bring  himself  witiiin 
the  provisions  of  the  constitution  and  laws  of  the 
United  States,  the  petitioner  set  forth  that  he  was  a 
natural-bom  subject  of  the  Queen  of  Great  Britain, 
and  alleged  that  the  child  though  bom  in  the  State 
of  New  York,  was  also  a  British  subject  and  allegiant 
to  the  British  crown. 

Judge  Betts,  in  an  elaborate  and  able  opinion, 
refused  the  application,  holding : 

1st  That  a  Circuit  Court  of  tiie  United  States  could 
not  exercise  the  common  law  functions  of  parens 
patriae;  and  had  no  common  law  jurisdiction  over  the 
matter  set  forth  m  tiie  petition. 

2d.  That  that  court  had  not  judicial  cognizance  of 
the  matter  by  virtue  of  any  statute  of  the  United  States. 

As  to  the  last  proposition,  if  the  jurisdiction  in 
such  cases  is  to  be  sought  for  in  that  clause  of  the 
Act  of  1789,  which  provides  that  the  writ  may  issue 
"  for  the  purpose  of  inquiring  into  the  cause  of  com- 
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mitment,"  as  the  Supreme  Court  has  mtimated,  there 
would  seem  to  be  no  serious  difficulty ;  for  the  term 
"  commitment "  has  a  technical  signification,  import- 
ing a  detainer  under  legal  process,  and  that  it  is 
used  in  that  sense  in  that  section,  appears  from  the 
proviso  which  follows. 

As  to  the  first  point  decided  above,  the  opinion  of 
the  judge  will  probably  be  held  eventually  to  express 
the  true  view  of  the  law. 

The  common  law  power  denied  by  the  court  was, 
indeed,  exercised  previously  in  the  case  of  the  United 
States  V.  Greeriy  3  Mason,  482,  but  the  question  of 
jurisdiction  was  not  raised.  It  is  difficult  to  see  how 
such  jurisdiction  can  be  conferred  upon  a  court  of 
the  United  States  without  a  material  modification  of 
the  common  law  idea  of  the  writ ;  for  it  was  neither 
designed  for,  nor  is  it  now  adapted  to  the  litigation 
of  controverted  matters  between  private  parties. 
Questions  of  that  character  do,  it  is  true,  sometimes 
arise  in  the  course  of  the  proceeding,  but  strictly 
speaking,  they  arise  only  collaterally. 

It  was  well  said  by  the  judge:  "A  procedure  by 
habeas  corpus  can  in  no  legal  sense  be  regarded  as 
a  suit  or  controversy  between  private  parties.  It  is 
an  inquisition  by  the  government,  at  the  suggestion 
and  instance  of  an  individual,  most  probably,  but 
still  in  the  name  and  capacity  of  the  sovereign." 

"Jurisdiction  in  habeas  corpus,  is  in  its  nature  appel- 
late and  therefore  belongs  to  the  Supreme  Court.  The 
question  brought  forward  on  a  habeas  corpus,  where 
the  commitment  is  under  legal  process,  is  always 
distinct  from  that  which  is  involved  in  the  cause 
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itself.  The  question  whether  the  individual  shall  be 
imprisoned  is  always  distinct  from  the  question 
whether  he  shall  be  convicted  or  acquitted  of  the 
charge  on  which  he  is  to  be  tried,  and  therefore 
these  questions  are  separated,  and  may  be  decided 
in  different  courts.  The  decision  that  the  individual 
shall  be  imprisoned  must  always  precede  the  appli- 
cation for  a  writ  of  habeas  corpus,  and  this  writ 
must  always  be  for  the  purpose  of  revising  that 
decision,  and  therefore  appellate  in  its  nature."  Ex 
parte  BoUman  Sf  Sioartwout,  4  Cr^  75. 

In  the  exercise  of  its  appellate  jurisdiction  it  will 
grant  the  writ  wherever  that  jurisdiction  extends. 
It  will  not  grant  the  writ  at  the  instance  of  the  sub- 
ject of  a  foreign  government,  to  obtain  the  custody 
of  a  minor  child,  detained  by  a  citizen  of  one  of  the 
states ;  for  that  would  be  the  exercise  of  original 
jurisdiction.  Ex  parte  Barry,  2  How.,  65. 

It  will  grant  the  writ  on  the  application  of  one 
committed  for  trial  in  the  Circuit  Court  on  a  criminal 
charge.  Ez  parte  Bollman  4*  Swartiwut,  4  O.,  75; 
Ex  parte  Hamilton,  3  DalL,  17. 

It  will  grant  it  where  the  petitioner  is  committed 
on  an  insufficient  warrant.  Ex  parte  Burford,  3 
Cranchj  448. 

And  where  ti^e  petitioner  is  detained  by  the  mar- 
shal on  a  capias  ad  satisfaciendum,  after  the  return- 
day  of  the  writ.  Ex  parte  Watkins,  7  Peters,  568. 

But  it  will  not  grant  the  writ  after  conviction  to 
relieve  the  petitioner  from  imprisonment  under  the 
sentence,  although  the  record  should  show  that  the 
party  was  indicted  for  an  act  not  criminal ;  for  the 
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law  does  not  confer  upon  that  court  appellate  juris- 
diction  in  cHminal  cases.  Ez  parte  WatkinSj  3  Peters^ 
193. 

Nor  will  it  grant  it  to  relieve  from  a  commitment 
for  contempt ;  for  that  is  equivalent  to,  is  in  fact,  a 
conviction.  Ez  parte  Kearney^  7  Wheat.,  38« 

None  of  the  courts  of  the  United  States  have 
au&ority  to  grant  the  writ  for  the  pui^jose  of  inqiuring 
into  the  cause  of  commitment,  where  the  prisoner  is 
imprisoned  under  process  issued  from  the  state  courts. 

It  was  refused  by  the  Supreme  Court,  where  the 
party,  for  whose  benefit  the  appKcation  was  made, 
had  been  convicted  in  a  state  court  of  levying  war 
against  a  state.  Ez  parte  Dorr,  3  How.,  103. 

It  was  refused  by  the  Circuit  Court,  where  the 
petitioner,  a  secretary  attached  to  the  Spanish  lega- 
tion, was  confined  under  crimmal  process  issued 
under  the  authority  of  the  state  of  Pennsylvania. 
Ez  parte  Cabrera,  Wash.  C.  C,  232. 

Also  where  the  petitioner,  a  British  seaman,  was 
arrested  under  the  authority  of  an  act  of  the  legisla- 
ture of  the  state  of  South  Carolina,  which  was  held  to 
conflict  with  the  Constitution  of  the  United  States. 
Ez  parte  Elkinsan,  2  Wheeler  Cr.  Cas.,  56. 

It  will  be  granted,  however,  where  the  imprison- 
ment  although  by  a  state  officer,  is  under  or  by  color 
of  the  authority  of  the  United  States  as  where  the 
prisoner  was  arrested  under  a  governor's  warrant,  as 
a  fagitive  from  justice  of  another  state,  requisition 
far  him  having  been  regularly  made.  Ez  parte 
Joseph  Smith,  3  McLean,  121. 

INeither  the  Supreme  or  Circuit  Court  will  grant 
the  writ  where  the  petitioner  is  in  conviction  or 
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execution  of  a  sentence  of  a  court  having  jurisdic- 
tion. Ex  parte  Kearney,  7    Wlieat.,  38 ;  Johnson  v 
United  States,  3  McLean,  89. 

The  Supreme  Court  once  doubted  whether  habeas 
corpus  was  the  proper  remedy  in  the  case  of  arrest 
under  civil  process.  Ex  parte  Wilsan,  6  Cranch,  52 ; 
but  the  doubt  was  soon  abandoned.  Ex  parte  Ran- 
dolph, 2  Brock,  447 ;  Nelson  Sf  Graydon  v.  Cutter  8^ 
Tyrrell,  3  McLean,  326. 

The  jurisdiction  of  the  Supreme  Court  being 
appellate,  it  must  be  shown  to  the  court  that  they 
have  power  to  award  the  writ  before  it  will  be 
granted.  Ex  parte  Wilbum,  9  Peters,  704. 

By  the  7th  section  of  the  "Act  further  to  provide  for 
the  collection  of  duties  on  imports/'  passed  March  2, 
1833,  4  U.  8.  Stat,  at  Large,  634,  it  is  enacted: 

*^  That  either  of  the  justices  of  the  Supreme  Court  or  a 
judge  of  any  District  Court  of  the  United  States,  in  addition 
to  the  authority  already  conferred  by  law,  shall  have  power 
to  grant  writs  of  habeas  corpus,  in  all  cases  of  a  prisoner 
or  prisooers  in  jail  or  confinement,  where  he  or  they  shall 
be  committ-ed  or  confined,  on  or  by  any  authority  or  law, 
for  any  act  done  or  omitted  to  be  done,  in  pursuance  of  a 
law  of  the  United  States,  or  any  order,  process,  or  decree 
of  any  judge  or  court  thereof,  anything  in  any  act  of  Con- 
gresB  to  the  contrary  notwithstanding.  And  if  any  person 
or  persons  to  whom  such  writ  of  habeas  corpus  may  be 
directed,  shall  refuse  to  obey  the  same,  or  shall  neglect 
or  refuse  to  make  return,  or  shall  make  a  false  return  thereto, 
in  addition  to  the  remedies  already  given  by  law,  he  or  they 
shall  be  deemed  and  taken  to  be  guilty  of  a  misdemeanor, 
and  shall  on  conviction  before  any  court  of  competent 
jurisdictioo,  be  punished  by  fine,  not  exceeding  one  thousand 
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dollars,  and  by  imprisonment  not  exceeding  six  months,  or 
either,  according  to  the  nature  and  aggravation  of  the  case." 

The  immediate  occasion  of  the  passage  of  the  act 
containing  the  foregoing  section,  was  the  rebelKouB 
attitude  of  South  Carolina  on  the  tariff  laws. 

It  having  been  demonstrated  in  the  matter  of 
Alexander  McLeod,  that  further  legislation  on  the 
part  of  Congress  was  necessary  to  enable  the  gov- 
ernment of  the  United  States  to  discharge  its  duty 
to  foreign  governments  imder  the  law  of  nations,  in 
certain  cases ;  by  the  "  Act  to  provide  further  reme- 
dial justice  in  the  courts  of  the  United  States,^ 
passed  August  29,  1842,  5  U.  8.  Stat,  at  Large,  539, 
power  was  given  to  the  justices  of  the  Supreme 
Court  and  judges  of  the  District  Courts  to  *'  grant 
writs  of  habeas  corpus  in  all  cases  of  any  prisoner 
or  prisoners  in  jail  or  confinement,  when  he,  she  or 
they,  being  subjects  or  citizens  of  a  foreign  state, 
and  domiciled  therein,  shall  be  connnitted  or  confined, 
or  in  custody,  under  or  by  any  authority  or  law,  or 
process  founded  thereon,  of  the  United  States,  or  of 
any  of  them,  for  or  on  account  of  any  act  done  or 
omitted  under  any  alleged  right,  title,  authority, 
privilege,  protection  or  exemption,  set  up  or  claimed 
under  the  conunission  or  order,  or  sanction  of  any 
foreign  state  or  sovereignty,  the  validity  and  effect 
whereof  depend  upon  the  law  of  nations,  or  under 
color  thereof,"  i&c. 

By  the  3d  section  of  the  "  Act  for  the  government 
and  regulation  of  seamen  in  the  merchant  service" 
passed  July  20, 1790,  1  U.  S.  Stat,  at  Large^  131,  it  is 
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provided  that  refiractory  seamen  in  certain  cases  shall 
not  be  discharged  on  "  habeas  corpus  or  otherwise.** 

We  have  now  adverted  to  all  the  acts  of  Congress 
relating  to  the  writ  of  habeas  corpus. 

An  interesting  class  of  cases  has  lately  arisen  under 
the  fugitive  slave  act  of  1850,  involving  the  question 
of  power  vested  in  the  "justices  of  the  Supreme 
Court  and  judges  of  the  District  Courts,"  of  the 
United  States  under  the  7th  section  of  the  act  of  Con- 
gress of  March  2,  1833,  above  cited.  These  cases 
present  some  of  the  most  serious  and  exciting  ques- 
tions which  have  ever  arisen  in  the  judicial  history 
rf  the  country;  serious,  because  they  involve  the 
constitutional  powers  of  Congress,  and  exciting, 
because  they  are  connected  with  the  prominent  politi- 
cal topics  of  the  day. 

The  leading  case  in  the  United  States  Courts  on 
the  construction  of  the  7th  section  of  the  act  of  March 
22,  1833,  is  Ez  parte  Jenkins^  2  WaL,  521,  decided  in 
the  Circuit  Court  of  the  Eastern  District  of  Pennsyl- 
vania, at  the  October  Term,  1853.  The  relators 
were  deputy  marshals  of  the  United  States,  who,  in 
attempting  to  execute  a  warrant  to  arrest  William 
Thomas,  a  fugitive  slave,  had  a  "  violent  and  bloody 
encounter "  with  him  at  Wilkes-Barr6,  in  which  the 
n^ro  was  successful,  and  afterwards  escaped. 

\st  Case.  The  marshals  were  arrested  on  a  waiTant 
of  a  justice  of  the  peace,  charged  with  an  assault  and 
battery  with  intent  to  kill  Thomas.  The  acts  of 
violence  complained  of  were  those  committed  in  the 
encounter  above  mentioned.  They  were  discharged 
on  habeas  corpus  by  the  Circuit  Court 
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2d  Case.  Soon  after  their  discharge  they  were 
again  arrested  on  a  capias  ad  respondendum  at  the  suit 
of  Thomas,  brought  in  the  Supreme  Court  of  Penn- 
sylvania, the  same  acts  of  violence  being  the  predi- 
cate of  the  action.  They  were  also  discharged  on 
habeas  corpus  on  this  arrest  by  the  same  court 

3d  Case.  Soon  after  their  second  discharge  they 
were  again  arrested  under  a  bench  warrant  of  out- 
lawry from  the  Court  of  Quarter  Sessions  of  Luzerne 
county,  based  on  an  indictment  found  there  by  the 
grand  jury,  charging  them  with  riot,  assault  and  bat- 
tery, and  assault  with  intent  to  kill ;  but  not  setting 
forth  that  the  parties  indicted  were  officers  of  the 
United  States,  nor  that  the  alleged  crimes  had  been 
committed  while  they  were  acting  or  professing  to 
act  in  pusuance  of  a  law  of  the  United  States,  or 
under  some  order,  process  or  decree  of  some  judge  or 
court  thereof 

They  were  again  discharged  by  the  same  court 
Mr.  Justice  Grier  being  absent  on  the  hearing  of  the 
fest  two  cases  they  were  decided  by  Judge  Kane. 

In  all  the  cases  it  was  held  that  the  returns  to  the 
writs  of  habeas  corpus  were  not  conclusive,  and  that 
evidence  would  be  received  of  the  actual  state  of  the 
facts  complained  of  in  the  prosecutions  in  the  criminal 
cases  and  relied  on  in  the  civil  action ;  that  it  was  the 
imperative  and  peculiar  duty  of  that  court  under  the 
7th  section  of  the  act,  March  2d  1833,  to  determine 
under  the  writ  of  habeas  corpus  the  matter  of  fact 
whether  the  acts  complained  of  were  done  in  pursuance 
of  a  law  of  the  United  States  or  any  order,,  process  or 
decree  of  any  judge  or  court  thereof;  and  that  in 
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committing  the  acts  complained  of  the  marshals  ''  did 
not  exceed  the  exigency  of  the  process  under  which 
they  acted,'* 

A  remarkable  instance  of  the  nse  of  the  writ  of 
habeas  corpns  and  of  the  power  claimed  and  exercised 
under  the  acts  of  Congress  of  1833  and  .1850,  occurred 
before  the  judge  of  the  District  Court  for  the  Southern 
District  of  Ohio,  in  April,  1856,  in  the  matter  of 
Ghdnes'  slaves. 

One  of  the  riavea  just  before  she  was  arrested 
in  Cincinnati,  under  the  warrant  of  the  U.  S.  com- 
missioner, murdared  one  of  her  children,  also  a  slave, 
to  prevent  its  capture,  as  she  was  reported  to  have 
said  Being  brought  before  the  commissioner  of  the 
Circuit  Court,  he  decided  in  favor  of  Gaines,  the 
claimant,  and  granted  his  certificate  thereof  She  was 
indicted  in  the  Court  of  Common  Pleas  of  Hamilton 
county,  for  the  murder  of  her  child,  and  while  in  the 
custody  of  the  marshal  under  the  warrant  of  the 
o«n„»Wo.er,  w„  arrested  by  U>e  Aeriff  of  the 
county  imder  process  of  the  state  cotirt,  issued  upon 
the  indictment  and  taken  out  of  the  custody  of  the 
marshal 

The  marshal  petitioned  for  a  writ  of  habeas  cor- 
pus, which  was  granted  by  the  judge  of  the  U.  S. 
District  Court  The  points  determined  by  him  are 
thus  stated  in  his  letter  to  A.  Harlon  and  others, 
April,  26,  1856:  "The  only  point  raised  for  my 
decision  was  on  the  return  to  a  writ  of  habeaa  cor- 
pus, granted  on  the  petition  of  the  marshal  for  the 
Southern  District  of  Ohio,  in  which  it  was  set  forth 
under  oath,  that  the  fugitives  were  lawfully  in  the 
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custody  of  that  officer,  under  a  warrant  from  the 
commissioner,  and  while  so  in  custody  were  seized 
by  the  sheriff  of  Hamilton  county,  by  process  fix)m 
a  state  court,  on  an  indictment  charging  them  with 
crime.  The  question  was  whether  the  fugitives,  while 
thus  held  by  the  marshal,  could  be  taken,  forcibly  or 
otherwise,  from  his  custody.  I  held  that,  the  process 
being  first  served  by  that  officer  under  a  law  of  the 
United  States,  which  made  him  responsible  for  the 
safe  keeping  of  the  fugitives,  and  which  expressly 
prohibited  state  interference  in  any  manner  or  under 
any  circumstances,  the  sheriff  could  not  take  themi 
from  his  custody  by  any  state  process." 

The  United  States  District  Court  of  Wisconsin  also 
adopted  and  applied  the  doctrine  of  the  case.  Ex  parte 
Jenkins  in  the  case  of  the  United  States  ex  rel.  Gar^ 
land  V.  Morris,  Am.  Law  Reg.,  ApL  1854,  348. 

And  so  did  the  Circuit  Court,  for  the  Southern 
District  of  Ohio,  in  the  case.  Ex  parte  H.  H.  Robinson, 
€  McLean,  355,  where  a  marshal  of  the  United  States 
was  discharged,  on  habeas  corpus,  from  imprison- 
ment commanded  by  a  state  judge  for  contempt  in 
rearresting  a  slave  discharged  from  his  custody  which 
he  held  under  a  warrant  from  a  U.  S.  commissioner ; 
the  complaint  for  which  the  warrant  issued,  being, 
at  the  tune  of  the  issuing  of  the  habeas  corpus  and 
the  order  of  discharge  by  the  state  judge,  pending, 
and  undetermined  by  the  commissioner. 

The  Supreme  Court  of  Pennsylvania,  however, 
has  taken  strong  ground  against  the  construction 
given  to  the  7th  section  of  the  Act  of  March  22, 
1833,  by  the  U.  S.  Circuit  Court  in  Ex  parte  Jenkins. 
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After  the  lapse  of  nine  months  from  the  time  of  the 
discharge  of  Jenkins  and  others,  on  habeas  corpus, 
from  the  custody  of  the  sheriflf  of  Philadelphia  coimty, 
under  the  capias  ad  respondendum  in  the  civil  action 
brought  by  Thomas  against  them,  in  the  Supreme 
Court  of  Pennsylvania,  stated  ante,  a,  motion  was 
made  in  said  court  at  nisi  prius  for  an  attachment 
against  the  sheriff,  on  the  ground  of  an  insufficient 
return,  he  having  returned  that  the  defendants  were 
discharged  out  of  his  hands,  and  for  a  failure  to  bring 
in  the  bodies  of  the  defendants. 

The  motion  was  heard  before  Ch.  J.  Lewis,  and 
Woodward  and  Knox,  JJ.,  and  is  reported,  Tliamas 
V.  Crossin  et  al.,  3  Am.  Law  Reg.,  207.  Ch.  J.  Lewis, 
in  an  elaborate  opinion  controverting  the  doctrine 
held  in  the  case  of  Jenkins,  2  Wallace,  521,  the  other 
judges  concurring,  holds  that, 

"  The  seventh  section  of  the  Act  of  Congress  of  2d 
March,  1833,  commonly  called  '  The  Force  Bill,' 
which  authorizes  the  writ  of  habeas  corpus  to  be 
issued  by  the  courts  of  the  United  States,  under 
certain  circumstances,  for  the  protection  of  officers, 
and  others  acting  with  them,  in  execution  of  the  laws 
of  the  United  States,  is  to  be  confined  in  its  applica- 
tion to  cases  where  there  has  been  an  avowed  purpose, 
by  some  authority  or  law  of  a  state,  to  disregard  an 
Act  of  Congress,  and  to  imprison  or  otherwise  punish 
the  officers  of  the  United  States  for  enforcing  it ;  and 
operates  moreover,  only  in  cases  where  such  purpose 
appears  on  the  face  of  the  proceedings. 

"Where  a  habeas  corpus  has  been  issued  in  pursu- 
ance of  the  statute,  by  a  United  States  court,  it  has  no 
21 
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right  to  go  behind  the  return  to  the  writ ;  and  if  it 
does,  and  discharges  the  relator  upon  evidence  taken 
at  the  hearing,  such  discharge  is  inoperative  and  will 
be  disregarded  by  a  state  court  But  though  the 
discharge  was  invalid,  yet  as  the  plaintiff  had  unne- 
cessarily delayed  his  application  for  the  attachment^ 
and  there  was  no  reason  to  suspect  the  sheriff  of  a 
willful  contempt,  the  attachment  should  be  denied. 
Territorial  limitation  of  jurisdiction.  The  jurisdic- 
tion of  the  circuit  and  district  courts  is  limited  to  their 
respective  geographical  divisions.  In  Ez  parte  Gra- 
Tumij  4  Wash.  C  C,  211,  the  defendant  was  arrested 
in  Pennsylvania,  on  process  issued  from  the  Circuit 
Court  of  Rhode  Island.  He  was  discharged  on 
habeas  corpus,  the  court  saying :  "  The  division  and 
appointment  of  particidar  courts  for  each  district 
necessarily  confines  the  jurisdiction  of  these  local 
tribimals  within  the  limits  of  the  respective  districts 
within  which  they  are  directed  to  be  holden.  Wer« 
it  otherwise  and  the  court  of  one  district  could  send 
compulsory  process  into  any  other,  so  as  to  draw  to 
itself  a  jurisdiction  over  persons  and  things  without 
the  limits  of  its  district,  there  would  result  a  clashing 
of  jurisdiction  between  the  different  courts  not  easily 
to  be  adjusted,  and  an  oppression  upon  suitors  too 
intolerable  to  be  endured." 
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SECTION  IV. 

JUBIfiDICnON  OF  THE  STATE  COUBTS. 

The  several  states,  in  their  character  of  sovereign 
political  conununitiesy  possess  all  the  judicial  power 
appertaining  to  independent  nations,  except  what 
they  have  committed  to  the  Federal  Government. 

They  establish  courts,  and  create,  apportion,  regu- 
late and  enforce  their  jurisdiction  in  such  manner  as 
in  their  judgment  the  just  ends  of  government 
require. 

The  principles  of  jurisdiction  in  habeas  corpus 
proceedings  being  essentially  the  same  in  all  the 
states,  it  does  not  fall  within  the  plan  of  this  work 
to  inquire  in  detail  to  what  courts  or  officers  it  has 
been  committed  in  the  several  states. 

This  is  to  be  sought  in  the  statutes  of  the  states, 
for  although  there  are  provisions  in  the  constitutions 
of  all  the  states,  except  Maryland,  North  Carolina 
and  South  Carolina,  against  the  suspension  of  the 
privilege  of  the  writ,  there  are  express  grants  of 
JTuisdiction  over  it  in  only  twelve,  Virginia,  Florida, 
Alabama,  Louisiana,  Ohio,  Illinois,  Missouri,  Michi- 
gan, Arkansas,  Texas,  Wisconsin  and  California. 
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SECTION  V. 

CONCUBBENT  JURISDICTION  OF  THE  FEDERAL  AND  STATE 

COURTS. 

The  constitutional  provision  that  "the  judicial 
power  of  the  United  States  shall  extend  to  all  cases, 
in  law  and  equity  arising  under  this  Constitution, 
the  laws  of  the  United  States,  and  treaties  made  or 
which  shall  be  made  under  their  authority/'  has 
never  been  held  to  prohibit  the  exercise  of  judicial 
power  by  the  state  courts  in  such  cases,  though  it 
has  been  said  that  Congress  have  power  to  make  the 
jurisdiction  of  the  federal  courts  exclusive  in  all 
cases  to  which  the  judicial  power  of  the  United 
States  is  extended  by  the  Constitution.  Martin  v. 
Hunter's  Lessee,  1  Wheat.,  337. 

Congress  not  having  undertaken  (if  indeed  it  has 
the  power)  to  make  original  jurisdiction  in  such 
cases  exclusive  in  the  federal  courts,  the  state  courts 
have  hitherto  exercised  it  concurrently  with  the 
federal  courts,  subject  only  to  the  final  appellate 
jurisdiction  of  the  Supreme  Court  of  the  United 
States,  as  provided  by  the  Judiciary  Act  of  Congress. 

Jurisdiction  in  habeas  corpus,  as  we  have  seen,  is 
granted  to  the  federal  courts  and  judges  only  in 
certain  cases ;  but  it  is  not  by  the  Constitution  or  the 
act  of  Congress  declared  to  be  exclusive  in  them. 
Accordingly  the  state  tribunals,  exercising  a  judicial 
power  which  they  possess  independent  of  national 
authority,, and  of  which  they  have  not  been  divested 
by  the  Constitution,  or  any  law  of  the  United  States, 
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have  always  exercised  in  these  cases  a  concurrent 
jurisdiction  with  the  federal  courts.  The  fact  that 
under  the  present  law  of  Congress,  no  appeal  lies  to 
the  Supreme  Court  from  a  decision  of  a  state  court 
in  a  habeas  corpus  proceeding,  involving  questions 
which  aflfect  the  Constitution  or  laws  of  the  United 
States,  does  not  deprive  the  state  courts  of  their 
jurisdiction  since  it  is  supposed  to  be  competent  for 
Congress  to  extend  the  appellate  jurisdiction  of  the 
Supreme  Court  to  such  a  decision.  Sug.  Com.,  287. 

Whether  the  judges  of  a  state  court  have  power 
to  issue  a  writ  of  habeas  corpus  in  cases  of  commit- 
ment, or  detainer  under  the  authority  of  the  United 
States,  and,  if  so,  imder  what  circumstances,  and 
how  far  they  may  decide  as  to  the  validity  of  such 
commitment  or  detamer,  are  questions  which  have 
been  frequently  determined  in  many  of  the  state 
and  some  of  the  federal  courts ;  but  they  have  not 
been  decided  by  the  Supreme  Court. 

In  Georgia  the  power  was,  at  first,  disclaimed. 

In  Massachusetts  its  existence  was  thought  too 
clear  to  require  argument. 

In  Maryland  it  was  maintained,  but  not  upon  the 
m«.  ^Surtory  ground.. 

In  New- York,  in  1812,  the  question  was  waived 
by  the  Supreme  Court.  Kent,  Ch.  J.,  alone  disclaim- 
mg  the  power. 

In  Pennsylvania  and  New  Jersey,  it  was  asserted 
and  maintained  by  arguments  which  have  never  been 
refuted. 

In  South  Carolina,  in  1819,  it  was  discl?iimed. 

In  Virginia,  it  was  asserted  and  exercised  in  1821. 
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In  some  of  the  inferior  courts  of  the  United  States, 
the  power  has  been  denied ;  but  in  most  of  them 
where  the  question  has  arisen,  the  power  to  issue  the 
writ  has  been  conceded,  but  the  jurisdiction  under  it 
has  been  claimed  by  them  to  be  more  circumscribed 
than  the  state  courts  have  held  it  to  be. 

It  may  be  considered  settled  that  state  courts  may 
grant  the  writ  in  aU  cases  of  illegal  confinement 
under  the  authority  of  the  United  States. 

And  the  weight  of  authority  clearly  is  that  they 
may  decide  as  to  the  legality  of  the  imprisonment ; 
and  discharge  the  prisoner  if  his  detention  be  illegal, 
though  the  determination  may  involve  questions  of 
the  constitutionality  of  acts  of  Congress,  or  of  the 
jurisdiction  of  a  court  of  the  United  States.  Their 
right  to  proceed  to  the  extent  of  declaring  an  act  of 
Congress  imconstitutional,  or  of  pronoimcing  a  judi- 
cial act  of  a  court  of  the  United  States  void  for 
want  of  jurisdiction,  has  been  denied  by  some  of  the 
district  and  circuit  courts  of  the  United  States ;  but 
the  denial  does  not  appear  to  be  supported  by  satis- 
factory reasons  or  authority. 

An  act  of  Congress  made  in  pursuance  of  the 
Constitution  of  the  United  States,  is  binding  alike 
upon  the  state  and  federal  judges,  as  a  part  of  the 
supreme  law  of  the  land.  But  when  its  validity  is 
questioned,  in  a  suit  or  proceeding  in  a  state  court, 
over  which  it  has  jurisdiction,  it  becomes,  not  a 
privilege  but  the  unavoidable  duty  of  the  court  to 
decide  the  question.  And  where  in  a  like  suit  or 
proceeding  a  question  arises  upon  a  judgment  or  act 
of  a  court  of  the  United  States,  in  regard,  not  to  its 
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regalarity  merely  but  its  validity  for  want  of  juris- 
diction over  the  subject  matter  or  the  parties,  it  is  as 
much  the  duty  of  the  court  to  decide  the  question 
as  it  would  be  if  it  arose  upon  a  judgment  or  act  of 
a  state  court. 

These  principles  have  been  repeatedly  advanced 
and  enforced  by  the  highest  courts,  state  and  federal, 
and  ought  to  be  considered  settled. 

Ist.  Of  void  laws.  **  The  right  of  all  courts,"  says 
Mr.  Justice  Story,  ''state  bb  well  as  national,  to 
declare  imconstitutional  laws  void,  seems  settled 
beyond  the  reach  of  judicial  controversy."  2  Stores 
Cam.,  §  1842;  1  Kenfs  Com.,  494,  9>th  ed.;  Serg. 
Com.,  ch.  34 ;  Marbury  v.  Madison,  1  Cranch,  173. 

2d.  Of  void  judgments.  The  law  on  this  point  is 
clearly  stated  by  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Williamson  v.  Berry,  8  How., 
540:  ''It  is  a  well  settled  rule  in  jurisprudence, 
that  the  jurisdiction  of  any  court  exercising  autho- 
rity over  a  subject  may  be  inquired  into  in  every 
other  court,  where  the  proceedings  in  the  former 
are  relied  upon,  and  brought  before  the  latter  by  a 
party  claiming  the  benefit  of  such  proceedings. 
The  rule  prevails,  whether  the  decree  or  judgment 
has  been  given  in  a  court  of  admiralty,  chancery, 
ecclesiastical  court,  or  court  of  conunon  law,  or 
whether  the  point  ruled  has  arisen  under  the  laws 
of  nations,  the  practice  in  chancery,  or  the  munici- 
pal laws  of  states.  This  court  applied  it  as  early  as 
the  year  1794,  in  the  case  of  Glass  et  al.  v.  Sloop 
Betsey,  3  DaU.,  7;  again,  in  1808,  in  the  case  of 
Rose  V.  Htmely,  4  Cranch,  241 ;  afterwards,  in  1828, 
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in  Elliott  V.  Piersol,  a  case  of  ejectment,  1  Peters^ 
328,  340.  This  is  the  language  of  the  court  in  that 
case,  not  stronger  though  than  it  was  in  the  preceding 
cases :  "  It  is  argued  that  the  Circuit  Court  of  the 
United  States  had  no  authority  to  question  the  juris- 
diction of  the  County  Court  of  Woodford  county, 
and  that  its  proceedings  were  conclusive  upon  the 
matter  whether  erroneous  or  not  We  agree,  if  the 
County  Court  had  jurisdiction,  -its  decision  would  be 
conclusive.  But  we  cannot  yield  assent  to  the  pro- 
position, that  the  jurisdiction  of  the  County  Court 
could  be  questioned,  when  its  proceedings  were 
brought  collaterally  before  the  Circuit  Court  Where 
a  court  has  jurisdiction,  it  has  a  right  to  decide  every 
question  which  occurs  in  the  cause,  and  whether  its 
decision  be  correct  or  otherwise,  its  judgment,  until 
reversed,  is  regarded  as  binding  in  every  other  court 
But  if  it  act  without  authority,  its  judgments  and 
orders  are  nullities ;  they  are  not  voidable,  but  aim- 
ply  void,  and  form  no  bar  to  a  recovery  sought  even 
prior  to  a  reversal,  in  opposition  to  them ;  they  con- 
stitute no  justification,  and  all  persons  concerned  in 
executing  such  judgments,  or  sentences,  are  consi- 
dered in  law  as  trespassers." 

The  same  principle  was  announced  and  applied  in 
Wilcox  V.  Jackson,  13  Peters,  499 ;  Shrivers  Lessee  v. 
Lynn  and  others,  2  How.,  59 ;  Lessee  of  Hickey  v.  Steto- 
art  et  al,,  3  How.,  750. 

The  reports  of  the  state  courts  abound  in  decisions 
recognizing  and  enforcing  the  same  principles. 

A  short  review  of  the  cases  in  the  state  and  federal 
courts  where  these  questions  have  been  determined 


CH.  l]  concubeent  jubisdiction.  169 

or  discussed  in  habeas  corpus  proceedings,  wiU  serve 
to  show  more  satisfactorily  the  ground  upon  which 
these  general  principles  rest  as  also  the  circumstances 
in  which  they  have  been  applied.  The  first  case 
reported,  where  the  question  as  to  the  power  of  the 
state  courts  to  issue  the  writ  of  habeas  corpus  and 
decide  as  to  the  validity  of  a  commitment  under  the 
authority  of  the  United  States,  appears  to  have  been 
noticed,  was  in  Georgia,  in  1807.  The  State  v.  Phine 
and  Vessel,  T.  U.  P.  CharL,  142.  By  the  return  to 
the  habeas  corpus,  it  appeared  the  prisoners,  two  sea- 
men, had  been  committed  for  desertion  from  their 
respective  vessels,  by  a  justice  of  the  peace,  pursuant 
to  the  act  of  congress.  A  motion  was  made  for  their 
discharge  upon  some  objections  to  the  formality  of 
the  warrant  of  commitment 

The  Court  said :  "  The,  proceedings  of  the  justice  appear 
to  be  regular  under  this  act ;  and  though  this  court  hath  not 
denied  the  benefit  of  the  writ  of  habeas  corpus,  yet  it  is 
conceived  that  it  possesses  no  jurisdiction  in  the  present 
case.  The  powers  given  to  the  justice  and  master  are 
derived  from  the  law  of  the  United  States,  and  whether 
exercised  properly  or  improperly,  by  the  one  or  the  other, 
^&  not  a  subject  for  the  investigation  of  this  courts 

The  next  year,  however,  it  seems  that  this  dis- 
claimer was  recalled  in  the  case  of  The  State  v. 
Wederstrandt,  T.  U.  P.  Charl,  213. 

That  was  a  case  of  habeas  qorpus  for  seamen 
detained  as  witnesses  in  an  admiralty  suit 

Charlton^  J.,  said :  •«  For  the  purpose  of  testimony,    a 
Seaman  is  a  component  part  of  his  ship,  and  until  an 
adjudication  is  had  he  is  in  the  custody  of  the  captors, 
22 
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unless  the  admiralty  take  some  other  method  of  obtainiDg 
his  testimony.  The  seaman  may  at  any  moment  apply  to 
that  jurisdiction  and  solicit  the  taking  of  his  deposition^ 
after  which  the  restraint  imposed  upon  him  by  the  captors 
will  necessarily  cease ;  or  he  may  stipulate  for  his  appear- 
ance. 

"  When  these  privileges  are  refused  him  I  should  always 
be  happy  to  extend  to  that  valuable  class  of  our  citizens  the 
benefit  of  the  writ  of  habeas  corpus,  for  in  resisting  any 
violation  upon  the  personal  liberty  of  a  citizen^  I  cannot  be  sup- 
posed to  combat  with  any  other  jurisdiction.^^ 

The  next  case  was  probably  that  of  Emanuel 
Roberts  in  Maryland,  March,  1809,  2  HaU  Late 
Jour.,  192. 

Nicholson^  C.  J.,  said :  "  The  petition  upon  which  the 
habeas  corpus  issued  in  this  case,  contained  a  statement  of 
facts  verified  upon  oath,  extremely  different  from  those 
which  have  appeared  in  evidence.  The  petition  stated  that 
Emanuel  Roberts,  the  son  of  the  petitioner,  had  been  seized 
and  forcibly  carried  on  board  the  brig  Syren,  commanded  by 
Captain  Gordon,  and  lying  in  the  basin  of  Baltimore,  where 
he  had  been  detained  since  the  10th  of  April.  The  state- 
ment contained  so  gross  a  violation  of  law,  and  intimated  to 
the  court  something  so  extremely  like  impressment,  that  no 
hesitation  was  felt  in  granting  a  writ  which  every  citizen 
illegally  held  in  custody  has  a  right  to  demand.  If  the  facts 
as  stated  in  the  petition  had  been  supported  by  evidence, 
the  party  detained  must  have  been  discharged,  whether  the 
detention  had  been  by  officers  of  the  United  States  or  others, 
and  I  would  most  certainly  have  held  them  to  bail  to  answer 
upon  a  criminal  prosecution.  But  it  appears  as  well  by  the 
return  of  the  habeas  corpus,  as  by  the  testimony  adduced, 
that  Emanuel  Roberts  had  voluntarily  ^listed  in  the  service 
of  the  United  States,  and  had  received  from  the  recruiting 
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officers  three  months'  pay  in  advance ;  the  question  therefore 
necessarily  arises,  how  far  this  court  can  take  cognizance  of 
the  case.  No  man  is  more  anxious  to  preserve,  nor  will 
more  steadily  persevere  in  the  support  of  the  state  authorities 
than  myself.  I  consider  the  well  adjusted  balance  between 
the  general  and  state  governments  to  b^  essential  to  the 
preservation  of  the  blessings  of  each,  and  as  in  the  exercise 
of  my  public  functions,  I  will  «never  suffer  the  general 
government  or  its  officers  to  infringe  such  of  the  state  rights 
as  are  trusted  to  me,  so  I  hold  it  to  be  my  duty  not  to 
interfere  with  the  rights  of  the  general  government. 

"  The  Constitution  gives  the  United  States  the  power  of 
raising  and  mamtaining  a  navy ;  Congress  have  by  law 
directed  the  President  to  enlist  for  the  service  of  the  navy, 
a  certain  number  of  men,  and  the  brig  Syren  has  been  sent 
to  Baltiniore  for  the  purpose  of  completing  her  crew.  The 
whole  of  the  evidence  shows,  nor  indeed  is  the  fact  now 
pretended  to  be  denied,  that  the  party  whose  release  is 
applied  for,  had  enlisted  in  the  service  of  the  United  States. 
It  is,  therefore,  a  proceeding  under  the  authority  of  the 
United  States.  This  court,  however,  is  called  upon  to  go 
farther,  and  to  inquire  into  the  regularity  of  the  enlistment, 
it  being  alleged  that  the  party  is  only  sixteen  years  of  age, 
and  was  drunk  when  enlisted. 

"  The  power  of  the  court  to  examine  into  the  regularity  of 
the  proceeding,  is  only  contended  for  on  the  ground  that 
the  citizens  of  the  state  are  entitled  to  its  protection ;  that 
the  writ  of  habeas  corpus  is  all  important  to  secure  the 
liberty  of  the  citizen,  and  that  every  man  may  claim  relief 
under  it.  These  positions  cannot  be  denied ,  and  might  apply 
very  forcibly  to  the  case  under  consideration,  if  there  was 
no  contract  or  agreement  to  service  in  question.  To  this 
contract  the  United  States  is  one  party,  and  an  individual 
the  other.  Emanuel  Roberts,  by  an  agreement  in  writing 
signed  by  himself,  has  contracted  to  serve  the  United 
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States  for  two  years  at  a  stipulated  price,  and  bas  received 
a  part  of  his  wages.  I  know  of  no  law  by  which  the 
United  States  can  be  made  a  party  in  a  state  court,  except 
only  where  special  acts  of  Congress  have  given  the  state 
courts  jurisdiction,  and  if  the  United  States  cannot  appear 
in  a  state  court  to  prosecute  a  suit  in  their  own  behalf, 
unless  in  cases  specially  provided  for,  how  can  we  call  them 
before  us  to  inquire  into  the  nature  of  their  contracts  with 
individuals,  if  in  our  judgment  they  shall  appear  to  have 
been  irregularly  made,  or  to  be  oppressive  to  either  party  ? 
An  extreme  case  has  been  supposed,  in  which  I  acknow- 
ledge that  I  would  interfere  without  hesitation.  It  is  asked 
if  a  child  of  eight  or  ten  years  of  age  had  been  enlisted, 
wCTQld  the  court  refuse  to  discharge  him.  I  answer  no ;  I 
would  discharge  him  because  of  his  incapacity  to  make  a 
contract,  not  an  incapacity  arising  from  the  general  prin- 
ciple that  he  who  has  not  attained  the  age  of  twenty-one 
years,  is  incapable  of  binding  himself,  but  from  an  actual 
imbecility  of  mind  owing  to  his  tender  years.  If  in  such 
a  case  I  should  exceed  the  technical  limits  of  my  authority, 
I  should  have  the  approbation  of  all  good  men  for  resisting 
oppression  under  the  color  of  law.  Emanuel  Roberts  is  not 
of  this  description,  and  if  he  be  only  sixteen  years  of  age,  is 
remarkably  well  grown.  Although  it  is  a  general  rule  that 
a  person  under  twenty-one  years  of  age  cannot  bind  himself 
by  contract,  yet  I  am  far  from  saying  that  this  rule  will 
apply  in  its  unlimited  extent,  to  prevent  young  men  from 
enlisting  in  the  service  of  their  country,  or  to  authorize 
their  discharge  upon  an  application  to  the  courts  of  the 
United  States.  The  history  of  our  own  times  has  taught 
us  that  young  men  under  twenty-one  years  of  age,  if  not 
the  best,  are  certainly  not  inferior  to  any  other  soldiers  in 
the  world. 

**  This  case  differs  very  widely  from  that  of  Adair  and 
Ogden,  in  which  I  did  interfere  and  discharged  the  parties. 
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They  stated,  in  their  petition,  that  they  were  confined  in 
Fort  McHenry  without  the  authority  of  law,  and  prayed 
for  a  habeas  corpus,  which  was  granted  them.  It  appeared 
on  the  return  of  the  writ  that  they  had  been  arrested  by 
General  Wilkinson  at  New  Orleans  on  a  suspicion  of  their 
being  connected  with  Burr  in  certain  treasonable  practices, 
and  had  been  transported  by  sea  to  this  place  to  wait  the 
onler  of  the  secretary  at  war.  They  were  private  citizens, 
not  subject  to  military  authority,  and  as  there  was  not  a 
shadow  of  proof  against  them  I  was  bound  to  discharge 
them  from  arrest.  Whatever  might  have  been  my  private 
opinion  of  their  guilt  I  was  not  at  liberty  to  remand  them 
into  custody  without  some  evidence  furnishing  a  probable 
cause  of  suspicion  against  them.  Presuming  that  some 
such  testimony  might  possibly  be  in  possession  of  the  Presi- 
dent, I  wrote  immediately  to  him  informing  him  what  had 
taken  place,  and  requesting  him  to  send  on  any  proof  that 
he  might  have,  upon  the  receipt  of  which  I  would  issue  a 
warrant  and  have  them  arrested.  But  I  believe  he  had  none. 
As  General  Wilkinson  had  no  right  to  arrest  them,  his 
inferior  officers  of  course  could  have  none  to  detain  them, 
and  as  there  was  no  proof  of  their  guilt  before  me,  I  had 
no  power  to  commit  them.  The  officers  there  acted  with- 
out even  the  color  of  authority;  but  here  the  whole 
proceeding  is  under  the  constitution  and  laws  of  the  United 
States.  I  am  therefore  decidedly  of  opinion  that  this  court 
has  no  right  to  interfere  in  the  present  case ;  and  if  it  had 
I  am  not  very  certain  that  I  should  discharge  the  party 
with  a  knowledge  of  the  facts  that  have  been  found." 

The  Chief  Justice  of  Pennsylvania  felt  the  impor- 
tance of  the  question,  but  met  it  with  less  hesitation 
and  left  it  on  firmer  ground.  The  case  Ez  parte 
Sergeant,  8  HalVs  Law  Jour.,  206,  reported  also  under 
the  liead  of  Olmsted's  Case,  Brightley  Rep.,  9,  occurred 
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in  April,  1809.  In  that  a  writ  of  habeas  corpus  wag 
issued  upon  the  petition  of  Mrs.  Sergeant,  directed  to 
the  IT.  S.  marshal  and  returnable  before  the  Chief 
Justice  of  Pennsylvania.  The  return  showed  that 
Mrs.  Sergeant  was  held  in  custody  by  virtue  of  a 
writ  of  attachment  issued  from  the  District  Court 
of  the  United  States : 

Tilghman,  Ch.  J.,  said :  '*  If  I  order  Mrs.  Sergeant  to  be 
discharged,  it  must  be  because  the  court  of  the  United  States 
has  proceeded  in  a  case  in  which  it  had  no  jurisdibtion.  If 
it  had  jurisdiction,  I  have  no  right  to  inquire  into  its  judg- 
ment or  interfeiie  with  its  process.  But  the  counsel  of 
Olmsted  have  brought  forward  a  preliminary  question, 
whether  I  have  a  right  to  discharge  the  prisoner  even  if  I 
should  be  clearly  of  opinion  that  the  District  Court  had  no 
jurisdiction.  I  am  aware  of  the  magnitude  of  this  question, 
and  have  given  it  the  consideration  it  deserves.  My  opinion 
is,  with  great  deference  to  those  who  may  entertain  different 
sentiments,  that  in  the  case  supposed,  I  should  have  a 
right  and  it  would  be  my  duty  to  discharge  the  prisoner. 
This  right  flows  from  the  nature  of  our  federal  Constitution, 
which  leaves  to  the  several  states  absolute  supremacy  in  all 
cases  in  which  it  is  not  yielded  to  the  United  States.  This 
sufiiciently  appears  from  the  general  scope  and  spirit  of  the 
instrument.  The  .United  States  have  no  power,  legislative 
or  judicial,  except  what  is  derived  from  the  Constitution. 
When  these  powers  are  clearly  exceeded,  the  independence 
of  the  states,  and  the  peace  of  the  Union  demand  that  the 
state  courts  should,  in  cases  brought  properly  before  them, 
give  redress.  There  is  no  law  which  forbids  it ;  their  oath 
of  office  exacts  it,  and  if  they  do  not,  what  course  is  to  be 
taken?  We  must  be  reduced  to  the  miserable  extremity  of 
opposing  force  to  force,  and  arraying  citizen  against  citizen  ; 
for  it  is  in  vain  to  expect  that  the  states  will  submit  to  mani- 
fest and  flagrant  usurpations  of  power  by  the  United  States, 
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if  (which  God  forbid),  they  should  ever  attempt  them.  If 
CoDgress  should  pass  a  bill  of  attainder,  or  lay  a  tax  or  duty 
on  articles  exported  from  any  state  (from  both  which  powers 
they  are  expressly  excluded),  such  laws  would  be  null  and 
void,  and  all  persons  who  acted  under  them  would  be  subject 
to  actions  in  the  state  courts.  If  a  court  of  the  United  States 
should  enter  judgment  against  a  state  which  refused  to  ap- 
pear in  an  action  brought  against  it  by  a  citizen  of  another 
state,  or  of  a  foreign  state,  such  judgment  would  be  void, 
and  all  persons  who  act  under  it  would  be  trespassers. 
These  cases  appear  so  plain  that  they  will  hardly  be  dis- 
puted; it  is  only  in  considering  doubtful  cases  that  our 
minds  feel  a  difficulty  in  deciding ;  but  if,  in  the  plainest 
case  which  can  be  conceived,  the  state  courts  may  declare 
a  judgment  void,  the  principle  is  established.  But  while  I 
assert  the  power  of  state  courts,  I  am  deeply  sensible  of  the 
necessity  of  exercising  it  with  the  greatest  discretion.  Wo 
to  that  judge  who  rashly  or  wantonly  attempts  to  arrest  the 
authority  of  the  United  States ;  let  him  reflect  again  and 
again  before  be  declares  that  a  law  or  a  judgment  has  no 
validity.  The  counsel  for  Mrs.  Sergeant  have,  with  great 
candor  and  propriety,  admitted  that  when  there  is  reasonable 
cause  for  doubt,  that  doubt  should  be  decisive  in  favor  of 
the  judgment  in  question.  The  same  principle  has  been 
adopted  by  the  judges  of  the  Supreme  Court  of  the  United 
States  and  of  our  own  state,  when  questions  concerning  the 
validity  of  laws  have  come  before  them,  and  it  has  my 
hearty  approbation." 

The  judge  then  proceeded  to  consider  the  point 
of  jurisdiction,  and  came  to  the  conclusion  that  the 
District  Court  had  jurisdiction  of  the  subject  of  the 
suit  and  of  the  persons  who  were  parties,  and  accord- 
ingly ordered  that  Mrs.  Sergeant  remain  in  the  cus- 
tody of  the  marshal. 
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In  the  case  of  the  Commonwealth  v.  Murray^  Ath 
Binn.,  487,  occurring  three  years  afterwards,  the 
Supreme  Court  of  the  state  acted  upon  the  same 
principle.  The  writ  of  habeas  corpus  was  directed 
to  Commodore  Murray,  commander  of  the  gun  boats 
at  Philadelphia,  to  bring  up  the  body  of  John  Lewis 
Conner.  The  return  stated  the  act  of  Congress  of 
31  January,  1809,  enlistment  of  Conner,  &c.  The 
boy  was  proved  to  be  between  seventeen  and  eighteen 
years  of  age.  His  father  had  been  dead  many  years. 
He  had  no  guardian  and  he  entered  into  the  service 
of  the  navy,  not  with  but  against  his  mother's  con- 
sent The  court  held  the  contract  of  enlistment  to 
be  binding  upon  him. 

In  August  of  the  same  year  (1812),  occurred  the 
case  of  Ferguson,  9  John.,  239,  which  is  remarkable 
as  containing  the  only  argimient  to  be  met  with,  by 
a  judge,  though  he  one  of  the  ablest,  of  a  state 
court  against  the  power  in  question. 

That  case  was  an  application  to  the  Supreme 
Court  of  New  York,  for  the  allowance  of  a  writ  of 
habeas  corpus  directed  to  John  Christie,  a  lieutenant- 
colonel  in  the  Turmy  of  the  United  States,  to  bring 
up  the  body  of  Jeremiah  Ferguson.  The  application 
was  founded  on  the  affidavit  of  the  father  of  Fergu- 
son, in  which  he  stated  that  Jeremiah  Ferguson  was 
an  enlisted  soldier  in  the  13th  regiment  of  infantry, 
in  the  army  of  the  United  States,  then  under  the 
command  of  John  Christie,  and  that  the  said  Jere- 
miah was  an  infant,  under  the  age  of  twenty-one 
years,  viz. :  of  the  age  of  seventeen  years  and  nine 
months;   and  that  he  enlisted  without  the  consent 
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of  his  father,  and  was  desirous  of  being  released  and 
discharged. 

JTcn/,  Ch.  J.,  said  :  "  The  cause  of  the  detention  of  the 
prisoner  being  fully  and  distinctly  detailed  in  the  affidavit, 
an  important  question,  arising  upon  the  motion,  is,  whether 
this  court  has  jurisdiction  in  the  case. 

"A  similar  application  was  made  to  this  court,  in  July 
term,  1799,  in  the  case  of  Husted,  who  was  stated  to  be  an 
enlisted  soldier,  1  John.  Cos.,  136,  and  the  motion  was 
denied ;  but  the  court  gave  no  opinion  on  the  question  of 
jurisdiction.  The  only  case  I  have  met  with,  in  which  this 
question  has  been  considered,  is  that  of  Emanuel  Roberts^ 
which  arose  in  Maryland  in  1809.  2  HalVs  Law  Jour.,  192. 
The  habeas  corpus  was  awarded  in  that  case  upon  affidavit 
that  the  person  had  been  seized  and  forcibly  carried  on 
board  of  a  public  vessel,  belonging  to  the  United  States, 
then  lying  in  the  harbor  of  Baltimore,  and  where  he  was 
detained.  By  the  return  of  the  writ,  it  appeared  that 
Roberts  had  voluntarily  enlisted  in  the  naval  service  of  the 
United  States ;  and  the  court  declared  it  to  be  a  proceed- 
ing under  the  authority  of  the  United  States  and  that  they 
*  had  no  right  to  interfere,'  although  it  was  alleged  that  the 
party  was  only  sixteen  years  of  age  and  was  drunk  when 
enlisted. 

"As  far  as  the  case  goes,  it  is  an  autlTority  against  the 
jurisdiction  of  the  state  courts ;  and  yet  Nicholson,  Ch.  J., 
in  delivering  the  opinion  of  the  court,  seemed  to  consider 
that  there  might  be  cases  in  which  it  would  be  the  duty 
of  the  state  courts  to  interfere,  even  though  the  imprison- 
ment was  under  color  of  the  authority  of  the  United  States. 

"As  far  as  I  have  reflected  upon  the  question,  I  have 

been  led  to  conclude  that  our  jurisdiction  does  not  depend 

Upon  the  greater  or  less  degree  of  aggravation  in  the  case, 

and  that  we  have  either  no  jurisdiction  at  all,  or  a  com- 

l^letely   concurrent  jurisdiction,    in   granting   relief   upon 

23 


178  THE  WBIT  OF  HABEAS  COSPUB.  [BOOK  EL 

habeas  corpus,  in  all  cases  of  unlawful  imprisonment  by 
an  officer  of  the  United  States,  under  color  or  by  pretext 
of  the  authority  of  the  United  States. 

*'  The  present  case  being  one  of  an  enliBtment  under 
color  of  the  authority  of  the  United  States,  and  by  an  officer 
of  that  government,  the  federal  courts  have  complete  and 
perfect  jurisdiction  in  the  case  ;  and  there  is  no  need  of  the 
jurisdiction  or  interference  of  the  state  courts ;  nor  does  it 
appear  to  me  to  be  fit  that  the  state  courts  should  be 
inquiring  into  the  abuse  of  the  exercise  of  the  authority 
of  the  general  government.  Numberless  cases  may  be 
supposed  of  tlie  abuse  of  power,  by  the  civil  and  military 
officers  of  the  government  of  the  United  States ;  but  the 
courts  of  the  United  States  have  competent  authority  to 
correct  all  such  abuses,  and  they  are  boxmd  to  exercise 
that  authority.  The  responsibility  is  with  them,  not  with 
us ;  and  we  have  no  reason  to  doubt  of  their  readiness,  as 
well  as  ability,  to  correct  and  punish  every  abuse  of  power 
under  that  government.  The  judicial  power  of  the  United 
States  is  commensurate  with  every  case  arising  under  the 
laws  of  the  Union,  and  the  act  of  Congress,  Latvs  of  U.  £., 
vol.  /.,  53,  ^^^  gives  to  the  federal  courts,  exclusively  of  the 
courts  of  the  several  states,  cognizance  of  all  crimes  and 
offences  cognizable  under  the  authority  of  the  United 
States.  If  the  soldier,  in  the  present  case,  be  detained 
against  his  will,  knowing  him  to  be  an  infant,  or  if,  though 
an  adult,  he  has  been  compelled  to  enlist,  by  duress^  or  vio- 
lence, it  is  a  pubUc  offence,  but  an  offence  of  which  this 
court  cannot  take  cognizance.  An  abuse  of  the  authority 
of  the  United  States  is  an  offence  against  the  United  States, 
and  exclusively  cognizable  in  their  courts.  When  the 
state  courts  have  not  jurisdiction  over  the  whole  subject 
matter  of  the  imprisonment,  and  when  the  federal  courts 
have  such  jurisdiction,  by  indictment  as  well  as  by  habeas 
cor|>u8,  there  appears  to  me  to  be  a  manifest  want  of  juris- 
diction in  the  case. 
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"  The  want  of  jurisdiction  over  the  offence  of  unlawful 
imprisonment  by  indictment,  seems  equally  to  exclude  the 
collateral  remedy  by  habeas  corpus,  except  where  a  jurisdic- 
tion in  the  latter  case  is  specially  conferred.  The  writ  of 
habeas  corpus,  as  applied  to  such  purposes,  is  a  prerogative 
writ,  and  the  issuing  of  it  in  term-time  rests  in  sound  legal 
discretion.  There  appears  to  be  an  incongruity  in  such  a 
maimed  jurisdiction  as  this  court  would  possess,  of  having 
a  right  to  deliver  from  an  illegal  imprisonment,  and  yet  no 
right  to  call  to  an  account  the  authors  of  such  illegality  and 
oppression.  The  general  principle  is,  that  if  a  court  has  no 
jurisdiction  of  the  principal  question,  it  has  none  of  its  conse- 
quences and  incidents.  Thus  it  is  laid  down  that  a  common 
law  court  has  no  cognizance  of  any  question  incidental  to 
that  of  prizcj  because  they  are  incompetent  to  embrace  the 
whole  subject  matter.  Le  Caux  v.  Eden^  Doug.,  594.  It 
would  be  easy  to  state  and  multiply  difficulties  in  the  exer- 
cise of  any  jurisdiction  in  cases  arising  under  the  exercise  of 
the  authority  of  the  government  of  the  United  States,  or  in 
drawing  with  precision  any  line  between  the  cases  in  which 
we  may,  and  in  which  we  may  not,  interfere  by  habeas 
corpus.  Suppose  the  marshal  of  the  district  were  to  detain 
a  person  in  prison,  under  color  of  process,  when  it  could  be 
shown  to  this  court  that  the  process  was  void,  or  that  the 
arrest  was  after  the  return  day,  would  a  state  court  under- 
take to  deliver  the  party  from  the  marshal's  custody?  I 
presume  not,  and  yet  I  see  no  reason  for  any  distinction,  as 
to  the  question  of  jurisdiction,  between  that  case  and  the 
present.  The  detention  in  each  case  is  by  an  officer  of  the 
United  States,  under  color  of  its  authority. 

"  The  civil  remedy  of  the  party  by  private  suit  in  a  state 
court,  is  a  distinct  question,  not  before  us ;  and  in  cases  of 
private  suits,  the  state  courts  have,  in  most  cases,  by  the  act 
of  Congress,  a  concurrent  jurisdiction.  My  conclusion  is, 
that  it  would  not  only  be  unfit  for  the  court  to  interpose  in 
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this  case  so  long  as  the  courts  and  judges  of  the  United 
States  have  ample  and  perfect  jurisdiction  over  the  whole 
subject  matter,  but  that  it  would  also  be  exercising  power 
without  any  jurisdiction,  and  therefore  I  am  of  opinion  that 
the  writ  ought  to  be  denied." 

Thompson,  J.,  said :  ''I  concur  in  refusing  the  allowance 
of  the  habeas  corpus  ;  but  I  think  it  unnecessary  to  disclaim 
having  jurisdiction,  in  any  case,  where  the  imprisonment  or 
restraint  is  under  color  of  the  authority  of  the  United  States. 
Questions  of  jurisdiction  between  the  United  States  courts 
and*  the  state  courts  are  generally  nice  and  delicate  subjects. 
I  should  be  unwilling  to  assume  jurisdiction  where  we  have 
it  not.  And  I  do  not  feel  myself  at  liberty  to  renounce  it, 
when  it  is  given  to  this  court.  The  case  of  Emanuel  Roberts^ 
referred  to  by  the  Chief  Justice,  seems  to  be  the  only  one 
where  this  question  has  received  a  judicial  decision;  and 
although  in  that  case  the  habeas  corpus  was  denied,  yet 
Nicholson,  Ch.  J.,  said  there  might  be  cases  in  which  it  would 
be  the  duty  of  the  state  courts  to  interfere.  The  unmediate 
object  of  a  habeas  corpus  is  to  liberate  the  party  from  an 
illegal  restraint.  The  allowance  of  it  does  not  necessarily 
draw  after  it  an  inquiry  into  any  offence,  committed  either 
by  the  party  imprisoned  or  by  him  who  assumes  the  right  of 
restraint.  The  criminal  offence  is  still  open  to  the  cognizance 
of  the  proper  tribunal.  The  state  courts  must  have  the 
power,  in  many  cases,  to  determine  upon  the  extent  and 
operation  of  the  laws  of  Congress.  As  in  the  case  now  before 
us,  if  a  civil  suit  should  be  brought  {or  false  imprisonmentj  the 
legality  of  the  enlistment^  under  the  act  of  Congress,  would 
probably  be  involved,  and  must  be  determined  collaterally. 
And  this  is  the  only  inquiry  upon  the  habeas  corpus.  The 
objections,  however,  stated  by  the  Chief  Justice,  against  the 
jurisdiction  of  this  court,  are  entitled  to  great  consideration; 
and  as  the  allowance  of  the  writ,  in  term-time,  rests  in  sound 
legal  discretion,  and  as  the  party  may  have  relief  by  appli- 
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cation  to  one  of  the  judges  of  the  Supreme  Court  of  the 
United  States,  or  of  the  District  Court  for  this  district,  whose 
jurisdiction  in  the  case  is  unquestionable,  I  think  the  appli- 
cation ought  to  be  denied."  Spencer^  J-,  Van  Ness,  J.,  and 
Yates,  J.,  concurred ;  expressly  reserving  themselves  as  to 
the  question  of  jurisdiction,  but  agreeing,  for  the  reasons 
assigned  by  Thompson,  J.,  that  the  application  ought  to  be 
refused. 

The  views  of  the  Chief  Justice  were  not  finally 
adopted  by  the  Supreme  Court  of  New  York.  The 
year  following  they  enforced,  by  the  most  efficient 
means  known  to  the  law,  attachment  for  ciontempt, 
obedience  to  a  writ  of  habeas  corpus  allowed  by  a 
conunissioner  of  the  court,  directed  to  Morgan  Lewis, 
"General  of  division  in  the  army  of  the  United 
Statos,"  commander  of  the  troops  of  the  United 
States  at  Sackett's  Harbor,  commanding  him  to  bring 
up  the  body  of  Samuel  Stacy,  "a  natural-bom  citi- 
zen, bom  in  the  state,"  who  it  appeared  from  the 
affidavits  upon  which  the  motion  for  attachment  was 
founded,  had  been  arrested  by  Commodore  Chaun- 
cey  on  a  charge  of  treason,  and  by  his  authority 
delivered  into  the  custody  of  General  Lewis,  who 
placed  him  in  close  confinement  In  delivering  the 
opinion  of  the  court,  directing  an  attachment  to  issue 
against  General  Lewis  for  making  an  evasive  return 
to  the  writ,  Kent,  Ch.  J.,  said :  "  This  is  a  case  which 
concerns  the  personal  liberty  of  the  citizen.  Stacy 
is  now  suffering  the  rigor  of  confinement  in  close 
custody,  at  this  unhealthy  season  of  the  year  at  a 
military  camp  and  under  military  power.  He  is  a 
natural-bom  citizen  residing  in  this  state.     He  has 
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a  numeroas  fieunily  dependent  npon  him  for  their 
sapport  He  is  in  bad  health,  and  the  danger  of  a 
protracted  confinement  to  his  health,  if  not  to  his 
life,  must  be  serious.  The  pretended  chaige  of  trea- 
son (for  upon  the  facts  before  us  we  must  consider  it 
as  a  pretext ),  without  being  founded  upon  oath,  and 
without  any  specification  of  the  matters  of  which  it 
might  consist,  and  without  any  color  of  authority  in 
any  military  tribunal  to  try  a  citizen  for  that  crime, 
is  only  aggravation  of  the  oppression  of  confinement 
It  is  the  indispensable  duty  of  this  court,  and  one  to 
which  every  inferior  consideration  must  be  sacrificed, 
to  act  as  a  faithful  guardian  of  the  personal  liberty 
of  the  citizen,  and  to  give  ready  and  effectual  aid  to 
the  means  provided  by  law  for  its  security.  One  of 
the  most  valuable  of  those  means  is  the  writ  of 
habeas  corpus,  which  has  justly  been  deemed  the 
glory  of  the  English  law." 

And  in  the  case  of  Carlton,  7  Cow.y  471,  occurring 
in  1827,  the  Supreme  Court  unanimously  affirmed 
their  right  to  discharge  a  minor  who  had  enlisted  in 
the  United  States  army,  alleging  himself  at  the  time 
to  be  over  twenty-one ;  Savage,  Ch.  J.,  said :  "  By  the 
act  of  Congress,  the  enlistment  is  void;  and  the 
soldier  ought  to  be  discharged  if  this  court  have 
jurisdiction.  We  have  jurisdiction  unle^  it  has  been 
expressly  surrendered  or  taken  away.  Any  person 
illegally  detained  has  a  right  to  be  discharged,  and 
it  is  the  duty  of  this  court  to  restore  him  to  his 
liberty.  No  act  of  Congress  or  of  this  state  has 
forbidden  the  exercise  of  this  common  law  jurisdic- 
tion.    We  are  of  opinion  that  Carlton  should  be 
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discharged  by  the  recorder,  whose  power  upon  this 
writ  is  the  same  as  ours/' 

It  is  supposed  that  this  authority  is  exercised  now 
without  hesitation  by  the  courts  of  New  York. 
United  States  v.  Wyngail,  5  Hill,  16. 

The  opinion  of  Kent,  Ch.  J.,  in  the  case  of  Fergu- 
soriy  9  Johns.,  239,  was  pressed  upon  the  attention  of 
the  Supreme  Court  of  Pennsylvania,  in  LocTdngtoris 
case^  Brightley  Rep.,  269,  occurring  in  1813 ;  and  the 
right  of  the  state  courts  to  issue  the  writ  was  reex- 
amined and  reaffirmed  by  all  the  judges. 

Tilghman,  Ch.  J.,  addressing  himself  to  the  question  with 
his  wonted  vigor,  said:   ^'It  is  to  be  observed  that  the 
authority  of  the  state  judges,  in  cases  of  habeas  corpus, 
emanates  from  the  several  states,  and  not  from  the  United 
States.    In  order  to  destroy  their  jurisdiction,  therefore,  it  is 
necessary  to  show,  not  that  the  United  States  have  given  them 
jurisdiction,  but  that  Congress  possesses  and  have  exercised 
the  power  of  taking  away  that  jurisdiction,  which  the  states 
have  vested  in  their  own  judges.    Our  act  of  Assembly 
directs  that  in  all  cases  'where  any  person,  not  being  com- 
mitted or  detained  for  any  criminal  or  supposed  criminal 
matter,  shall  be  confined  or  restrained  of  his  liberty,  under 
any  color  or  pretence  whatsoever,'  he  shall  be  entitled  to  a 
writ  of  habeas  corpus*    Now  it  is  no  answer  to  this  law  to 
say,  that,  being  made  before  the  present  Constitution  of  the 
United  States  was  established,  it  could  not  be  intended  to 
apply  to  cases  arising  under  the  Constitution.     The  people 
of  Pennsylvania  still  remain  citizens  of  the  commonwealth, 
88  well  as  of  the  United  States;  and  it  is  of  as  much  impor- 
tance to  them  to  be  relieved  from  unlawful  imprisonment, 
under  color  of  authority  derived  from  the  United  States,  as 
from  any  other  imprisonment.    When  the  present  federal 
Constitution  was  adopted,  the  people  were  not  easy  until 
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they  had  obtained  an  amendment,  declaring  that  the  powers 
not  delegated  to  the  United  States,  by  the  Constitation,  nor 
prohibited  by  it  to  the  states,  were  reserved  to  the  states 
respectively,  or  to  the  people.  A  writ  of  habeas  corpus 
must,  therefore,  be  issued  in  all  cases  where  the  right  to 
issue  it  has  not  been  given  up  to  the  United  States.  That 
this  right  has  not  been  given  up  was  my  opinion,  delivered 
in  the  case  of  Olmsted^  where  I  assigned  reasons  which  I 
shall  not  now  repeat.  But  this  not  all.  It  is  a  princi- 
ple well  established,  that  even  in  cases  where  Congress 
might  assume  an  exclusive  jurisdiction,  the  authority  of  the 
states  remains  until  such  jurisdiction  is  assumed.  There  are 
many  instances  in  which  the  powers  of  the  United  States 
lie  dormant,  such  as  the  power  of  establishing  uniform  laws 
on  the  subject  of  bankruptcies ;  and  while  the  power  re- 
mains dormant,  the  several  states  regulate  the  subject.  In 
subjects,  also^ within  the  jurisdiction  of  Congress,  when  they 
do  legislate,  the  authority  of  the  states  is  not  taken  away 
only  so  far  as  the  law  of  the  United  States  declares.  This 
is  exemplified  in  the  act  establishing  the  judicial  courts  of 
the  United  States,  where  it  will  be  found  that  in  some  in- 
stances the  courts  of  the  United  States  are  VQsted  with  an 
exclusive  jurisdiction ;  but  in  many  more  they  have  jurisdic- 
tion concurrent  with  the  courts  of  the  several  states.  And 
although  it  is  true  that,  by  the  terms  of  the  act,  the  courts 
of  the  United  States  have  only  a  concurrent  jurisdiction,  yet 
I  apprehend  the  construction  would  be  the  same,  if  the  ex- 
press terms  had  been  omitted.  By  the  14th  section  of  the 
same  act,  power  is  given  to  the  judges  of  the  United  States 
to  grant  writs  of  habeas  corpus,  for  the  *  purpose  of  an  in- 
quiry into  the  cause  of  commitment;  provided  that  they 
shall  in  no  case  extend  to  prisoners  in  jail,  unless  where  they 
are  in  custody  under  or  by  color  of  the  authority  of  the 
United  States,  or  committed  for  trial  before  some  court  of 
the  same,  or  are  necessary  to  be  brought  into  court  to 
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testify.*  Now,  if  it  had  been  intended  to  ezclnde  the  state 
judges,  this  is  the  place  in  which  we  might  expect  to  find 
evidence  of  such  intention ;  for  the  subject  was  full  in  the 
mind  of  the  legislature,  as  appears  by  the  care  with  which 
they  restrained  their  own  judges  fii'om  interfering  with  com- 
mitments not  under  the  authority  of  the  United  States. 

**  The  judicial  power  of  the  United  States  extends  to  all 
cases,  in  law  or  equity,  arising  under  the  Constitution,  the 
laws  of  the  United  States  and  the  treaties  made  under  their 
authority.    Supposing  that  Congress  had  the  right  to  assume 
an  exclusive  jurisdiction  in  all  cases  founded  immediately 
on  these  subjects,  the  exercise  of  it  would  be  intolerably 
grievous,  without  a  great  increase  of  courts  and  judges ; 
and  even  then,  it  would  often  happen  that  the  state  courts 
would  have  to  decide  on  the  Constitution,  laws  and  treaties 
of  the  United  States,  on  questions  arising  collaterally,  in 
causes  within  their  jurisdiction.    Still  the  authority  of  the 
United  States  may  be  preserved,  by  retaining,  as  they  have 
retained,  an  appeal  to  their  own  courts.    But  it  seems  to 
be  the  general  opinion  that  from  a  decision  on  a  habeas 
corpus  no  appeal  or  writ  of  error  lies  ;  and  thus  points  of 
vital  importance  to  the  United  States  may  be  determined 
by  state  judges,  without  an  opportunity  of  revision.    This 
may  certainly  be  a  very  serious  evil,  but  it  does  not  appear 
to  be  without  remedy.    For  although,  by  the  general  prinr 
ciples  of  the  law,  an  appeal  or  writ  of  error  might  not  lie, 
yet  the  subject  being  within  the  power  of  Congress,  they 
may  regulate  it  as  they  please.    As  to  an  attempt  to  take 
away  from  the  state  courts  altogether  the  right  of  issuing  a 
writ  of  habeas  corpus,  in  any  case  where  a  man  pretends  to 
justify  an-  imprisonment  under  the  authority  of  the  United 
States,  whenever  the  subject  shall  be  brought  before  Con- 
gress, it  will  be  found  to  be  attended  with  very  great  if  not 
insuperable  difficulties. 

"I  have  said  thus  much  on  the  point  of  jurisdiction 
(although   I   consider  it  as  having  been  long  settled  and 
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acted  upon  by  the  Supreme  Court  of  this  state),  because 
some  persons  of  high  standing  in  other  states,  for  whose 
opinions  I  entertain  the  most  sincere  respect,  have  expressed 
doubts  on  the  subject.  It  is  a  matter  deserving  the  greatest 
consideration,  in  which  the  people  of  the  different  states 
are  deeply  interested.  The  inconvenience  of  clashing 
opinions  between  federal  and  state  judges  may  sometimes 
be  felt ;  but  when  I  consider  the  situation  of  a  Pennsyl- 
vanian,  imprisoned  unlawfully,  by  color  of  a  pretended 
authority  from  the  United  States,  on  the  banks  of  the  Ohio, 
or  the  shore  of  Lake  Erie,  with  only  one  federal  judge  to 
whom  he  can  apply,  and  that  judge  in  the  city  of  Phila- 
delphia, I  feel  as  little  inclination  as  I  have  right  to  surren- 
der the  authority  of  the  Commonwealth." 

It  was  held  by  the  court  in  this  case,  that : 

*'  The  act  of  Congress,  of  July  6,  1798,  authorized  the 
President  to  direct  the  confinement  of  alien  enemies, 
although  such  confinement  or  restraint  was  not  for  the 
purpose  of  removing  them  fix)m  the  United  States.  The 
act  having  authorized  the  President  to  direct  the  confine- 
ment of  alien  enemies,  necessarily  conferred  on  him  all  the 
means  to  enforce  his  orders ;  and  the  marshals  of  the  dis- 
tricts were  the  proper  persons  to  execute  such  orders.  It 
was  not  necessary  that  the  judicial  authority  should  be 
called  in  to  enforce  the  regulations  of  the  President  in  respect 
to  alien  enemies ;  and  the  marshal  might  act  without  such 
authority." 

The  prisoner  was  remanded. 

Notwithstanding  these  express  determinations  and 
subsequent  practice  in  conformity  to  them,  the  ques- 
tion was  renewed  in  the  Supreme  Court  in  1847,  in 
the  case  of  The  Commonwealth,  ex  rel.  Webster,  v.  Fox, 
7  Barr.,  336,  and  Ferguson's  case,  9  Johns.,  229,  again 


•  — 


CH.  I.]  COKCURBEirr  JUEISDICnON.  187 

pr^ented  when  Coulter,  J.,  in  delivering  the  opinion 
of  the  court,  said : 

**Iii  Pennsylvaiiia  the  jurisdiction  of  the  state  judges 
and  state  courts  has  not  before  been  doubted ;  and  from  the 
case  of  Cannnumwealth  v.  Murray^  4  Binn.^  487,  down  to  the 
present  time,  numerous  cases  have  occurred  in  which  it  has 
l>een  exercised,  some  of  them  reported  and  many  more 
imreported.    Our  statute  of  18th  February,  1785,  section 
13,  provides  that  the  writ  shall  issue  in  all  cases  where  any 
person,  not  committed  or  detained  for  any  criminal  or  sup- 
posed criminal  matter,  shall  be  confined  or  restrained  of  his 
liberty,    under  any  color  or  pretence  whatsoever;    and 
imposes  the  like  penalties  for  not  granting  the  writ  as  are 
imposed  by  the  previous  sections  where  the  person  is  com- 
mitted or  detained  for  any  criminal  or  supposed  criminal 
matter.    This  is  in  accordance  with  the  principles  of  the 
common  law,  by  the  provisions  of  which  the  writ  of  habeas 
corpus  ad  subjiciendum  is  the  prerogative  writ  of  the 
citizen,  the  safeguard  of  his  person  and  the  security  of 
liberty.    No  matter  how  or  where  the  chains  of  his  captivity 
were  forged,  the  power  of  the  judiciary  of  this  state  is 
adequate  to  crumble  them  to  dust  if  an  individual  is 
deprived  of  his  liberty  contrary  to  the  law  of  the  land." 

In  this  case  the  relator  was  a  minor,  enlisted  in 
the  army ;  and  although  the  return  showed  that  he 
Had  subsequently  deserted  and  was  then  in  custody 
M  a  deserter,  the  court  held  tlie  enlistment  void  under 
tbe  act  of  Congress,  and  the  desertion  therefore 
"^material  and  no  justification  of  the  restraint 

In  1819,  in  New  Jersey,  Southard,  J.,  delivering 
the  opinion  of  the  Supreme  Court,  in  The  State  v. 
^reorly  and  others,  2  South.,  555,  expressed  himself 
^pon  this  question  in  the  following  terms : 


188  THE  WBIT  OP  HABEAS  CORPUS.         [bOOK  EL 

'<  It  will  require  in  me  a  great  struggle  both  of  feeling 
and  judgment  before  I  shall  be  prepared  to  deny  the  juris- 
diction of  the  state,  and  say  that  she  has  surrendered  her 
independence  on  questions  like  this;  that  her  highest  judi- 
cial tribunal,  for  such  purposes,  is  incapable  of  inquiring 
into  the  imprisonment  of  her  citizens,  no  matter  how  gross 
or  illegal  it  may  be,  provided  it  be  by  agents  of  the  United 
States  and  under  color  of  their  laws. 

"  There  are,  indeed,  cases  of  daily  occurrence  in  which 
the  citizens  of  a  state  are  parties,  but  of  which  we  have 
not  jurisdiction.  They  are  those  which  originate  from  and 
depend  altogether  upon  the  nature  and  character  and 
powers  of  the  general  government,  and  which  would  not 
have  existed  without  its  formation;  such  for  example  as 
relate  to  its  revenue.  These  subjects  belong  in  all  respects 
exclusively  to  the  United  States.  The  state  or  its 
agents  cannot  judge  concerning  them,  unless  the  power 
be  expressly  granted  by  the  Constitution,  to  which  the 
state  has  given  its  consent.  There  are  other  questions 
"^here  the  state  and  federal  courts  both  have  jurisdiction. 
They  are  such  as  existed  and  were  the  subjects  of  state 
cognizance  and  judicial  notice  before  the  formation  of  the 
general  government,  and  are  given  to  the  United  States,  but 
altogether  without  words  of  exclusion  used  in  application 
to  the  state.  They  are  possessed  by  the  fedend  courts 
because  expressly  given;  they  are  retained  by  the  state 
upon  the  impregnable  ground  that  they  have  never  been 
surrendered.  The  present  appears  to  me  to  be  a  case  where 
the  right  of  jurisdiction  did  exist  in  this  court  in  full,  ample 
and  complete  extent,  and  it  must  therefore  still  exist  unless 
surrendered  by  clear,  explicit  and  indubitable  grant 

"It  is  aright  of  judgment  upon  habeas  corpus;  it  is  a  ques- 
tion of  imprisonment  or  release  of  the  citizen.  Where  and 
how  were  that  right  and  question,  the  dearest  to  the  citizen, 
relating  to  the  highest  duty  of  a  government,  to  the  proudest 
attribute  of  sovereignty,  given  up  and  surrendered  ? 
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*'  Have  we  lost  the  jurisdiction,  because  we  cannot  con- 
strue and  determine  the  extent  and  operation  of  acts  of  Coib- 
gress  ?  We  are  often  compelled  to  construe  them ;  they  are 
our  supreme  law,  when  made  in  conformity  with  the  Con- 
stitution. Is  it  because  the  United  States  is  a  party  ?  How 
does  she  become  a  party  on  such  a  question  ?  Is  she  a 
party  for  the  purpose  of  despotism,  whenever  a  man  who 
holds  a  commission  from  her  shall,  without  legal  authority, 
or  in  violation  of  her  own  statutes,  injure,  imprison  and 
oppress  the  citizen  ?  Surely  not.  Is  it  because  the  United 
States  judges  have  jurisdiction?  The  jurisdiction  of  one 
does  not  exclude  the  other  unless  expressly  and  in  words  so 
ordained  and  ordered.  To  my  mind,  therefore,  under  its 
present  impressions,  there  is  no  real  difficulty  on  this  part  of 
the  case.  The  power  of  this  court,  in  rescuing  the  citizen 
from  unlawful  imprisonment,  is  without  limit  from  any  of 
these  sources ;  and  I  do  not  see  how  it  can  be  otherwise,  so 
long  as  any  portion  of  sovereignty  remains  in  the  states." 

During  the  same  year,  1819,  the  power  was  dis- 
claimed in  South  Carolina  in  Ex  parte  Andrew  Rhodes^ 
12  NUes  W.  Reg.,  264 ;  2  Wheeler,  Cnm.  Cos.,  559 ; 
8.  C,  cited,  Sergt.  Const.  Law,  284. 

**  Where  a  prisoner  was  arrested  by  a  warrant  from  a  justice 

of  the  peace  of  the  State  of  South  Carolina,  on  a  charge  of 

counterfeiting  protections  of  American  seamen,  an  offence 

against  the  law  of  the  United  States,  and  brought  up  on 

habeas  corpus  before  Judge  Cheeves,  and  it  was  contended 

that  the  magistrate  who  committed  him  had  no  authority 

to  conmiit  for  an  offence  against  the  United  States,  because 

the  3dd  section  of  the  Judicial  Act  of  September  24th,  1789, 

vesting  such  power,  was  unconstitutional,  the  judge  held 

that  he  had  no  jurisdiction  over  the  case ;  that  the  criminal 

jarisdiction  under  the  laws  of  the  United  States  was  expressly 

exclusive,  and  that  as  a  state  court  had  no  authority  to  take 
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liberty  who  are  confined  in  obedience  to  the  consti- 
tutional laws  of  the  state  or  United  States.  In  the 
practical  application  of  these  principles,  the  state 
judges  will  not  discharge  a  party,  whose  commitment 
is  regularly  made  with  a  view  to  a  prosecution  in  the 
courts  of  the  United  States,  for  an  offence  actually 
committed  and  cognizable  therein ;  neither  will  the 
judges  of  the  state  courts,  as  such,  admit  the  party 
to  baiL  Whether  they  will  look  beyond  the  warrant 
of  commitment,  when  made  by  any  other  than  a 
judge  of  the  courts  of  the  United  States,  and  inquire 
into  the  fact,  is  a  matter  of  sound  discretion,  to  be 
regulated  by  the  circumstances  of  the  case.  But  the 
state  courts  and  judges  have  concurrent  jurisdiction 
with  the  courts  and  judges  of  the  United  States, 
m  all  cases  of  illegal  confinement  under  color  of  the 
authority  of  the  United  States,  when  that  confine- 
ment is  not  the  consequence  of  a  suit  or  prosecution 
pending  in  the  courts  of  the  United  States,  in  which 
the  allegieition,  upon  which  the  commitment  is  made, 
will  be  tried.  Sergt  Const  Law,  286 ;  Ex  parte  Pool 
and  others,  Nat.  Intell,  Nov.  10,  and  Dec.  11,  1821. 

These  qualifications  of  the  power  were  not  at  all 
enlarged  in  the  Ca^  ofJ.H.  Pleasants,  11  Am.  Jurist, 
257,  tried  at  Richmond,  in  1834. 

The  Court  said :  ^*  The  applicant  is  in  custody  of  the 
^narshal  for  the  eastern  district  of  Virginia ;  and  has  peti- 
itioned  for  and  obtained  a  habeas  corpus,  to  relieve  him 
fom  what  he  alleges  to  be  an  illegal  detention.  The  mar- 
hal  has  made  return  to  the  writ,  by  which  it  appears  that 
e  arrested  the  prisoner  under  authority  of  an  attachment 
^^oed  fi'om  the  Circuit  Court  of  the  District  of  Columbia, 
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for  the  county  of  Alexandria,  for  a  contempt  by  him  com- 
mitted, in  not  attending  the  said  court  as  a  witness  after 
being  thereunto  legally  summoned*  The  attachment  itself 
and  the  previous  proceedings,  together  with  an  affidavit  of 
the  attorney  for  the  District  of  Columbia,  are  annexed  to 
the  return.  By  these  papers  it  appears  that  the  grand  jury 
of  that  county  have  before  them  a  bill  of  indictment  charg- 
ing Robert  B.  Randolph  and  others  with  a  conspiracy  to 
commit  an  assault  on  the  President  of  the  United  States,  in 
the  said  county,  and  that  in  the  estimation  of  the  said  attor- 
ney, the  said  Pleasants  may  be  a  material  witness  in  the  said 
prosecution. 

"It  is  objected  that  the  court  cannot  take  cognizance  of 
the  case,  because  the  arrest  of  which  the  applicant  complains 
has  been  made  by  virtue  of  process  of  a  court  of  the  United 
States,  who  alone  can  judge  of  the  legality  of  the  arrest. 
This  is  a  delicate  question,  and  is  attended  with  difficulty. 
The  provisions  of  the  habeas  corpus  act  are  very  general 
and  comprehensive.  In  every  case  in  which  there  is  a  deten- 
tion without  lawful  authority,  the  court  may  relieve  the 
party  detained.  It  would  seem  that  if  the  commitment  be 
made  by  a  court  having  jurisdiction  to  commit,  this  court 
ought  not  to  discharge,  although  the  judgment  of  the  com- 
mitting magistrate  be  erroneous.  But  if  it  be  made  by 
a  court  having  no  jurisdiction,  then  the  discharge  may  be 
made. 

"  Without  going  into  the  controverted  question  of  commit- 
ments made  under  unconstitutional  and  therefore  void  laws, 
there  may  be  cases  in  which,  under  constitutional  and  valid 
laws,  a  CSrcuit  Court  of  the  United  States  may  exceed  its 
commission*  It  may  exercise  powers  which  the  law  will 
not  warrant.  By  such  unwarranted  jurisdiction  they  may 
seriously  encroach  on  the  personal  liberty  of  men  whom  the 
state  courts  are  bound  to  protect. 

"In  the  present  case  a  foreign  court,  that  is,  a  court 
sitting  beyond  the  limits  of  Virginia  and  alleged  to  have  only 
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a  local  jurisdiction,  has  sent  its  process  beyond  its  own 
territory  and  arrested  an  individual  within  the  jurisdiction 
of  this  court  I  find  it  to  be  a  general  principle  that  the 
courts  of  one  state  or  county,  cannot  issue  its  process  into 
another  without  the  consent  of  that  other ;  but  the  court  of 
the  county  of  Alexandria  claims  an  exemption  from  that 
general  principle  and  undertakes  to  arrest  a  citizen  within 
our  jurisdiction.  I  am  of  opinion  I  ought  to  entertain 
jurisdiction." 
The  prisoner  was  discharged. 

In  Massachusetts  the  question  was  made  in  1814. 
The  Commonwealth  v.  Harrison,  11  Mass.  Rep.,  63. 
This  was  a  writ  of  liabeas  corpus,  granted  at  the 
instance  of  a  master  to  bring  up  his  apprentice,  a 
minor,  who  had  enlisted  in  the  army.  On  the  trial, 
counsel  for  the  defendant  cited  the  opinion  of  Kent, 
Ch.  J.,  in  Fergusons  case,  9  Johns,,  239,  that  the  state 
courts  have  no  jurisdiction  in  cases  of  this  kind. 

The  court  answered  very  briefly,  but  very  empha- 
tically: 

"  This  court  has  authority,  and  it  will  not  shun  the  exer-* 
cise  of  it  on  proper  occasions,  to  inquire  into  the  circum- 
stances under  which  any  person  brought  before  them  by  a 
^i^t  of  habeas  corpus  is  confined  or  restrained  of  his  liberty." 

The  prisoner  was  discharged. 

The  cotirt  exercised  the  same  authority  in  the  case 
of  The  Commonwealth  v.  Cushing,  11  Mass.,  67,  during 
^he  same  year.  And  subsequently,  1836,  in  the  case 
cf  TJie  Co7nmonwealth  v.  Downs,  24  Pick.,  227. 

In  Sims*  case,  7  Cush.,  285,  which  occurred  in  1851, 
*he  cotirt  recognized  the  principle  although  they  did 
^ot  grant  the  writ.     The  petitioner  was  in  custody 
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of  the  United  States  marshal,  by  vuiiie  of  a  warrant 
from  a  commissioner  of  the  Circuit  Court  of  the 
United  States,  for  the  Massachusetts  district,  charged 
with  being  a  fugitive  from  labor  and  with  having 
escaped  from  service  in  the  State  of  Georgia.  He 
alleged  in  his  petition  that  he  was  free,  and  not  a 
slave.  The  court  directed  the  whole  case  to  be 
argued  on  the  application,  and,  after  argument,  held 
the  "Act  of  Congress  of  1850,  c.  60,  concerning 
fugitives  from  service,  being  substtotially  like  the 
act  of  Congress  of  1793,  c.  7,  the  constitutionality  of 
which  has  been  settled  by  the  decisions  of  the  courts 
of  the  United  States,  must  be  deemed  constitutional, 
and  that  the  authority  which  it  confers  on  commis- 
sioners of  the  Circuit  Courts,  and  its  making  no  pro- 
vision for  a  trial  by  jmy,  do  not  make  it  imconstitu- 
tional."  In  the  course  of  the  opinion,  Shaw,  Ch.  J., 
said: 

"  An  obvious  question  occurs  here,  how  far  it  is  compe- 
tent for  this  court,  by  a  writ  of  habeas  corpus  to  the  mar- 
shal, to  take  a  prisoner  from  the  custody  of  another  tribunal, 
court  or  magistrate,  of  which  the  marshal  is  the  executive 
officer,  and  after  the  prisoner  has  by  the  execution  and 
return  of  the  warrant  been  placed  under  the  control  and 
direction  of  such  court  or  magistrate,  to  be  held,  discharged, 
brought  in  or  remanded.  This  point  has  not  been  noticed 
in  the  argument,  and  is  not  perhaps  of  much  importance, 
and  perhaps  it  might  be  avoided  by  an  amendment  of  the 
petition.  But  we  have  thought  it  worthy  of  remark  as  one 
of  those  considerations  which  presented  themselves  to  our 
minds  after  a  similar  petition  had  been  submitted  on  a  for- 
mer occasion,  indicating  that  apparently  and  on  the  face 
of  the  proceedings  the  petitioner  was  in  regular  and  lawful 
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costody.  It  is  now  argued  that  the  whole  proceeding,  as 
it  appears  upon  the  warrant  and  return,  is  unconstitutional 
and  void ;  because,  although  the  act  of  Congress  of  1850, 
c  60,  9  17.  S.  Stat,  at  LargCy  462,  has  provided  for  and 
directed  this  course  of  proceeding,  yet  that  the  statute 
itself  is  void,  because  Congress  had  no  power,  by  the  Con- 
stitution of  the  United  States,  to  pass  such  a  law  and  confer 
such  an  authority." 

After  reviewing  the  authorities  and  holdmg  the 
question  to  be  settled  in  favor  of  the  constitutionality 
of  the  act  of  Congress,  by  a  course  of  legal  decisions 
"which  they  were  bound  to  respect,  and  which  they 
xegarded  as  binding  and  conclusive  upon  the  court, 
the  judge  adds : 

**  We  do  not  mean  to  say  that  this  court  will  in  no  case 
issue  a  writ  of  habeas  corpus  to  bring  in  a  party,  held 
under  color  of  process  from  the  courts  of  the  United  States, 
or  whose  services,  and  the  custody  of  whose  person,  are 
claimed  under  authority  derived  from  the  laws  of  the  United 
States.  This  is  constantly  done,  in  cases  of  soldiers  and 
sailors,  held  by  military  and  naval  officers,  under  enlist- 
ments complained  of  as  illegal  and  void.  But  it  is  manifest 
that  this  ought  to  be  done  only  in  a  clear  case,  and  in  a 
case  where  it  is  necessary  to  the  security  of  personal  liberty 
from  illegal  restraint 

*'  It  seems  to  us  to  be  the  less  necessary  to  call  into  action 
the  powers  of  the  state  judiciary,  in  a  case  like  this,  because 
it  is  quite  competent  for  the  judges  of  the  United  States 
courts  to  bring  the  petitioner  before  them  by  habeas  corpus, 
and  ascertfidn  whether  he  is  detained  by  an  illegal  and 
colorable  authority  of  an  officer  claiming  to  act  under  the 
laws  of  the  United  States.  This  consideration  is,  perhaps, 
of  no  other  importance  than  as  shovsring  that  there  is  no 
necessary  occasion  for  drawing  the  authority  of  the  state 
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and  the  United  States  judiciary  into  conflict  with  each 
other.  Such  a  conflict  can  hardly  arise,  although  it  may 
often  seem  impending ;  because  it  must  generally  appear, 
upon  a  cool  and  deliberate  examination  of  all  the  fact«  and 
circumstances,  whether  a  subject  to  which  a  law  of  Con- 
gress relates  is  or  is  not  within  the  jurisdiction  of  the 
general  government ;  if  it  be  so  it  is  conclusive.  All  judges 
of  all  courts  are  obliged  to  act  upon  the  same  principles, 
and  be  governed  by  the  same  rules  of  duty ;  they  are  bound 
alike  by  oath  to  support  the  Constitution  of  the  United 
States,  which  delares  that  the  Constitution  itself,  and  all 
laws  made  pursuant  to  it,  shall  be  the  supreme  law  of  the 
land." 

In  reply  to  the  objection  to  the  act  of  1850, 
because  it  made  no  provision  for  a  trial  by  jury, 
the  court  said : 

•*  We  think  that  this  cannot  vary  the  result.  The  law 
of  1850  stands,  in  this  respect,  precisely  on  the  same 
ground  with  that  of  1793,  .and  the  same  grounds  of  argu- 
ment which  tend  to  shpw  the  unconstitutionality  of  one 
apply  with  equal  force  to  the  other ;  and  the  same  answer 
must  be  made  to  them. 

"  The  principle  of  adhering  to  judicial  precedent,  espe- 
cially that  of  the  Supreme  Court  of  the  United  States,  in 
a  case  depending  upon  the  Constitution  and  laws  of  the 
United  States,  and  thus  placed  within  their  special  and 
final  jurisdiction,  is  absolutely  necessary  to  the  peace, 
union  and  harmonious  action  of  the  state  and  general 
governments.  The  preservation  of  both,  with  their  full  and 
entire  powers,  each  in  its  proper  sphere,  was  regarded  by 
the  framers  of  the  Constitution,  and  has  ever  since  been 
regarded,  as  essential  to  the  peace,  order  and  prosperity  of 
all  the  United  States. 

"  If  this  were  a  new  question,  now  for  the  first  time  pre- 
sented, we  should  desire  to  pause  and  take  time  for  consi- 
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deration.  But  though  this  act,  the  construction  of  which  is 
DOW  drawn  in  question,  is  recent,  and  this  point,  in  the 
form  in  which  it  is  now  stated,  is  new,  yet  the  solution  of 
the  question  depends  upon  reasons  and  judicial  decisions, 
upon  legal  principles  and  a  long  course  of  practice,  which 
are  familiar  and  which  have  often  been  the  subject  of  dis- 
cussion and  deliberation.  I  have  therefore  to  state  in  behalf 
of  the  court,  under  the  weighty  responsibility  which  rests 
upon  us,  and  as  the  unanimous  opinion  of  the  court,  that 
the  writ  of  habeas  corpus  prayed  for  cannot  be  granted." 

In  New  Hampshire,  on  the  petition  for  habeas 
corpus  by  an  enlisted  soldier,  the  court  said : 

"  If  the  laws  of  the  United  States  justify  the  detention 
of  the  applicant,  there  is  nothing  illegal.  If  they  do  not,  it 
is  not  a  case  arising  under  the  laws  of  the  United  States, 
although  it  may  be  under  color  or  pretence  of  authority  by 
virtue  of  those  laws.  But  a  mere  pretence  of  authority 
under  the  laws  of  the  United  States  is  no  better  than  any 
other  pretence.  It  neither  confers  an  exclusive  jurisdiction 
on  the  courts  of  the  United  States,  nor  ousts  the  ordinary 
jurisdiction  of  the  courts  of  this  state.  Nor  can  it  make 
any  difference  that  the  illegal  imprisonment,  if  there  be 
one,  is  by  an  officer  of  the  United  Slates  army.  The  courts 
of  the  United  States  have  no  exclusive  jurisdiction  over 
their  officers."   The  Suue  v.  Dimickj  12  N.  Hamp.^  197. 

As  before  intimated,  some  of  the  federal  courts 
have  denied  the  right  of  the  state  courts  to  exercise 
jurisdiction  under  the  writ  of  habeas  corpus  to  the 
extent  claimed  by  them. 

In  the  matter  of  Veremaitre  and  others,  Am.  'Law 
Jour.,  438,  a  District  Court  of  the  United  States,  in 
1850,  declared  that  "  a  state  court  has  no  jurisdiction 
on  habeas  corpus  to  discharge  a  soldier  or  sailor  held 
under  law  of  the  United  States." 
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And  Mr.  Justice  Nelson  of  the  Supreme  Court,  in 
his  charge  to  the  grand  jury  at  the  April  Term, 
1851,  of  the  Circuit  Court  for  the  Southern  District 
of  New  York,  denied  the  right  of  a  state  court  under 
the  writ  of  habeas  corpus  to  decide  as  to  the  consti- 
tutionality of  a  law  of  Congress,  or  the  jurisdiction 
of  a  court  or  officer  of  the  United  States-    He  says : 

*«  It  is  obvious  that  the  existence  of  either  power,  on  the 
part  of  the  state  tribunals,  would  be  fatal  to  the  constitu- 
tion, laws  and  treaties  of  the  general  government.  No 
government  could  maintain  the  administration  or  the  exe- 
cution of  its  laws,  civil  or  criminal,  if  their  constitutionality 
or  the  jurisdiction  of  its  judicial  tribunals  were  subject  to 
the  determination  of  another.  I  need  not  stog,  however, 
to  discuss  this  question,  as  it  arose  and  was  settled  in  the 
case  of  The  United  States  v.  Peters,  5  Cranch,  115,  more 
familiarly  known  as  Olmsted*s  case.  The  legislature  of 
Pennsylvania  had  passed  an  act  declaring  that  the  jurisdio- 
tiou  claimed  by  the  District  Court  of  the  United  States 
wasunconstitutiona],  and  empowered  the  Governor  to  resist 
the  execution  of  the  judgment.  Chief  Justice  Marshall, 
in  delivering  the  opinion  of  the  court,  observed,  that  *if 
the  legislatures  of  the  several  states  may,  at  will,  annul  the 
judgments  of  the  courts  of  the  United  States  and  destroy 
the  rights  acquired  under  those  judgments,  the  Constitution 
itself  becomes  a  solemn  mockery ;  and  the  nation  is  deprived 
of  the  means  of  enforcing  its  laws  by  the  instrumentality 
of  its  own  tribunals.'  He  further  remarked,  "if  the 
ultimate  right  to  determine  the  jurisdiction  of  the  courts 
of  the  Union  is  placed  by  the  Constitution  in  the  several 
state  legislatures,  then  this  act  concludes  the  subject ;  but 
if  that  power  necessarily  resides  in  the  supreme  judicial 
tribunal  of  the  nation,  then  the  jurisdiction  of  the  District 
Court  of  Pennsylvania  over  the  case  in  which  that  jurisdic- 
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tioD  was  exercised,  ought  to  be  most  deliberately  examined ; 
and  the  act  of  Pennsylvania,  with  whatever  respect  it 
may  be  considered,  cannot  be  permitted  to  prejudice  the 
question.' 


» f» 


The  judge  proceeds  in  his  charge  to  define  the 
limits  of  the  jurisdiction  of  a  state  court : 

**  It  is  proper  to  say,  in  order  to  guard  against  miscon- 
stmction,  that  I  do  not  claim  that  the  mere  fact  of  the 
commitment  or  detainer  of  a  prisoner  by  an  officer  of  the 
federal  government  bars  the  issuing  of  the  writ,  or  the 
exercise  of  power  under  it.  Far  from  that.  Those  officers 
may  be  guilty  of  illegal  restraints  of  the  liberty  of  the 
citizen,  the  same  as  others.  The  right  of  the  state  authori- 
ties to  inquire  into  such  restraints  ia  not  doubted  ;  and  it  is 
the  doty  of  the  officer  to  obey  the  authority,  by  making  a 
vetum.  All  that  is  claimed  or  contended  for  is,  that  when 
it  is  shown  that  the  commitment  or  detainer  is  under  the 
Constitution,  or  a  law  of  the  United  States,  or  a  treaty,  the 
power  of  the  state  authority  is  at  an  end ;  and  any  further 
proceeding  under  the  writ  is  coram  nonjudice^  and  void.  In 
such  a  case,  that  is,  when  the  prisoner  is  in  fact  held  under 
process  issued  from  a  federal  tribunal,  under  the  Constitutiony 
or  a  law  of  the  United  States,  or  a  treaty,  it  is  the  duty  of 
the  officer  not  to  give  him  up,  or  allow  him  to  pass  from  his 
hands  in  any  stage  of  the  proceedings.  He  should  stand 
upon  his  process  and  authority,  and,  if  resisted,  maintain 
them  with  all  the  powers  conferred  upon*  him  for  that  pur- 
pose. These  views  of  the  paramount  authority  of  the  laws 
of  the  federal  government  in  no  way  endanger  the  liberty 
of  the  citizen.  The  writ  of  habeas  corpus,  secured  to  him 
under  that  government,  affords  the  appropriate  and  effectual 
remedy  for  any  illegality  in  the  process  or  want  of  jurisdic- 
tion in  the  court,  or  for  any  unconstitutionality  of  the  law." 

In  the  case  of  Narris  v.  Newton,  5  McLean,  92, 
Hr.  Justice  McLean  expressed  himself  in  terms  some- 
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what  similar  as  to  the  extent  of  the  jorisdictioii  of  the 
state  courts  in  such  cases, 

"  I  have  no  hesitation,"  says  he,  **  in  saying  that  the  judi- 
cial officers  of  a  state,  under  its  own  laws,  in  a  case  where 
an  unlawful  imprisonment  is  shown  by  one  or  more  afQdavits, 
may  issue  a  writ  of  habeas  corpus  and  inquire  into  the  cause 
of  the  detention.  But  this  is  a  special  and  limited  jurisdic- 
tion. If  the  plaintiff,  in  the  reception  of  his  fugitive  slaves, 
had  proceeded  under  the  act  of  Congress,  and  made  proof  of 
his  claim  before  some  judicial  officer  of  Michigan,  and  pro- 
cured the  certificate  which  authorized  him  to  take  the 
fugitives  to  Kentucky,  these  facts  being  stated  as  the  cause 
of  detention  would  have  terminated  the  jurisdiction  of  the 
judge  under  the  writ.  Thus  it  would  appear  that  the 
negroes  were  held  under  federal  authority,  which  in  this 
respect  is  paramount  to  that  of  the  state.  The  cause  of 
detention  being  legal,  no  judge  could  arrest  and  reverse  the 
remedial  proceedings  of  the  master.  •  •  The  return  made 
by  the  plaintiff  being  clearly  within  the  provisions  of  the 
Constitution,  as  decided  in  the  case  o{PriggsY.  Pennsylvania^ 
and  the  facts  of  that  return  being  admitted  by  the  counsel 
by  the  negroes,  the  judge  could  exercise  no  further  jurisdic- 
tion in  the  case.  His  power  was  at  an  end.  The  fugitives 
were  in  the  legal  custody  of  the  master,  a  custody  authorized 
by  the  Constitution  and  sanctioned  by  the  Supreme  Court  of 
the  Union.  •  •  The  legal  custody  of  the  fugitives  by  the 
master  being  admitted,  as  stated  in  the  return  on  the  habeas 
corpus,  every  ste{>  taken  subsequently  was  against  law  and 
in  violation  of  his  rights." 

Enough,  perhaps,  has  already  been  said  on  the 
question  of  the  power  of  the  state  courts  to  decide 
a  law  of  Congress  to  be  unconstitutional,  or  a  judg- 
ment or  process  of  a  court  of  the  United  States  to 
be  void.     Yet  it  may  be  added  that  for  all  useful 
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purposes  it  would  be  quite  as  well  to  deny  to  the 
state  courts  all  jurisdiction  in  cases  of  detainer  under 
color  of  authority  of  the  United  States,  as  to  limit  it 
so  narrowly  as  was  done  by  Mr.  Justice  Nelson,  in 
his  charge  above  quoted. 

A  sovereign  state  has  a  right  to  be  informed  why 

any  of  her  citizens  are  imprisoned,  simply  because 

it  18  her  duty  to  set  them  free  from  all  illegal  impri- 

fionmeixt.    To  concede  the  power  to  issue  the  writ, 

and  at  the  same  time  withhold  the  power  to  afford 

i^lief  imder  it,  when  the  party  claiming  the  custody 

stands  revealed,  by  his  return,  a  trespasser  without 

excuse,  is  to  convert  the  great  writ  of  liberty  into 

A  pitiful  process  of  idle  curiosity. 

Did  the  learned  judge  in  his  charge  mean  to  say, 
tiiat  if  in  obedience  to  the  writ  the  marshal  made  a 
Y^tumy  and  from  that  it  appeared  that  the  imprison- 
mnent was  for  a  supposed  criminal  matter  over  which 
:xio  federal  court  or  officer  had  any  jurisdiction,  or 
^ftJiat  the  warrant  relied  on  was  palpably,  fatally  and 
JLncurably  defective,  he  would  advise  the  officer  to 
^Usregard  an  order  of  discharge  by  the  state  court 
«uid  "  stand  upon  his  process  1"    Or,  if  the  retiun 
"%vere  by  some  military  officer,  and  showed  beyond 
^1  question  that  he  had  violated  the  law  imder  which 
Xie  assumed  to  act ;  as,  that  the  party  'detained  as  an 
unlisted  soldier  was  an  infant  or  a  female,  he  would 
advise  the  officer  to  "  stand  upon  his  authority,"  and 
:Kiaintain  the  custody  of  such  person  against  the 
order  of  discharge? 

Woidd  not  such  process  be  somewhat  dangerous 
^roimd  for  the  officer  to  stand  on  t    And  would  it  be 

26 
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entirely  safe  in  all  cases  for  counsel  to  advise  and 
encourage  an  officer  to  continue  or  repeat  a  grievous 
personal  trespass,  when  it  was  well  known  it  could 
neither  be  justified  nor  palliated  t 

It  is  not  claimed  that  the  writ  of  habeas  corpus, 
in  the  hands  of  a  state  court,  can  be  used  to  defeat 
the  exercise  of  a  jurisdiction  already  begun  by  a 
federal  court  or  judicial  officer  and  still  pending ; 
nor  that  the  state  courts  have  any  power  to  exercise 
a  corrective  jurisdiction  over  any  federal  court  or 
judicial  officer. 

But  where  the  detainer  is  not  under  judicial  pro- 
cess, a  state  court  may  discharge  the  person  detained 
if  the  restraint  be  manifestly  illegal.  And  where 
the  detainer  is  under  legal  process  of  a  federal  court 
or  officer,  which  is  manifestly  void  for  want  of  juris- 
diction, and  the  question  of  jurisdiction  has  not  been 
the  subject  of  express  adjudication  in  the  particular 
case,  a  state  court  may  discharge  the  prisoner,  pro- 
vided such  discharge  will  not  in  any  manner  inter- 
fere with  the  right  and  duty  of  the  federal  court  or 
officer  to  proceed  to  the  final  disposition  of  a  pending 
case  or  investigation.  The  general  subject,  however, 
of  the  powers  of  courts,  under  the  writ  of  habeas  cor 
pus,  to  inquire  into  the  proceedings  of  other  courts, 
will  be  considered  more  fully  hereafter. 
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SECTION  VL 

ULTIMATB  JURISDIOnOK  OF  THE  8UPBEMB  GOCBT  OF  THE 

UNITED  STATES. 

NotwithstandiTig  the  right  of  the  sAte  courts  to 
issue  the  writ  of  habeas  corpus,  wh^^  the  detainer  is 
under  color  of  the  authority  of  the  United  States, 
and  to  determine  the  legality  of  such  detainer,  and 
consequently  in  some  cases  to  decide  as  to  the 
validity  of  an  act  of  Congress,  or  the  jurisdiction  of  a 
federal  court  or  officer,  has  been  maintained  with 
great  unanimity  by  the  state  courts,  it  is  not  to  be 
thence  inferred  that  final  authority  is  claimed  for 
them,  under  this  process,  over  those  questions  to  which 
the  judicial  power  of  the  United  States  is  extended 
by  the  Constitution. 

Such  a  doctrine  is  sometimes  adyocated,  but  it 
finds  no  support  in  the  foregoing  cases.  The  second 
section  of  Article  III.  of  the  Constitution  of  the 
United  States,  which  contains  the  grant  of  judicial 
power,  has  been  made  the  subject  of  much  ingenious 
discussion ;  and  the  doctrine  of  the  paramount 
authority  of  the  Supreme  Court  of  the  United  States 
over  the  cases  and  controversies  enumerated  in  that 
section  has  been  greatly  deprecated,  as  famishing  a 
^ngerous  way  for  the  usurpation,  by  the  general 
^yemment,  of  the  unceded  powers  of  the  states. 

But  it  is  to  be  remembered,  the  question  is  not  one 
of  policy,  as  to  the  power  which  should  be  granted, 
but  one  of  construction,  as  to  the  power  which  has 
l^een  granted 
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And  although  in  a  matter  of  construction,  the 
liability  to  abuse  of  the  power  questioned  may  be  a 
legitimate,  it  is  by  no  means  a  conclusive,  nor  is  it 
always  a  very  forcible  argument  against  the  existence 
of  the  power. 

The  watchftil  spirit  of  a  just  state  pride  has  also 
tried  the  resource  of  strict  vwbal  criticism,  but 
without  any  very  satisfactory  results. 

After  all,  the  feu^t  stands  acknowledged,  that  a  tri- 
bunal, in  whose  selection  all  the  states  are  repre- 
sented, is,  if  not  indispensable  to  the  peace  and 
harmony  of  the  Republic,  at  least  the  most  fit 
arbiter  of  those  important  questions,  arismg  under 
the  federal  Constitution  and  laws,  in  the  decision  of 
which  the  citizens  of  all  the  states  have  a  common 
interest  And  the  argument  deducible  from  this  fact» 
that  the  Supreme  Court  of  the  United  States  was 
designed  by  the  Constitution  to  be  the  common 
arbiter  of  all  questions  arising  under  it,  and  whose 
decision  thereon  should  be  final  and  paramount  over 
all  the  states,  has  never  yet  been  satisfactorily 
answered. 

As  before  observed,  the  cases  above  cited,  so  far 
from  asserting  an  authority  for  the  state  courts  of 
equal  conclusiveness  with  that  of  the  Supreme  Court 
of  the  United  States,  do,  many  of  them  expressly  re- 
cognize the  superior  authority  of  the  latter.  The  Chief 
Justice  of  Pennsylvania,  in  1809  and  1813,  in  Olm- 
sted's case  and  Lockington's  case,  as  has  been  seen, 
claimed  for  the  state  court  the  right  to  decide  upon 
the  validity  of  an  act  of  Congress,  and  also  upon  the 
jurisdiction  of  a  District  Court  of  the  United  States ; 
yet  he,  at  the  same  time,  admitted  the  power  of  Con- 
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gress  to  provide  for  an  appeal  to  the  Supreme  Court 
in  such  cases ;  and  afterwards,  in  1815,  in  the  case  of 
The  Commonwealth  v.  Robinson,  1  Serg.  Sf  Rattle^ 
352,  made  the  difficulty  of  bringing  a  proceeding  in 
habeas  corpus  in  a  state  court  under  review  in  the 
Supreme  Court  of  the  United  States,  a  ground  of 
objection  against  allowing  the  writ  when  the  validity 
of  an  act  of  Congress  was  questioned,  saying :  "  It 
is  understood  that  the  validity  of  an  act  of  Congress 
is  to  be  brought  in  question.  The  subject  is  worthy 
of  the  most  solemn  discussion  and  mature  delibera- 
tion. And  above  all,  it  is  desirable  that  it  should  be 
brought  on  in  such  form  as  will  admit  of  a  removal 
to  the  Supreme  Court  of  the  United  States,  the  tri- 
bunal in  the  last  resort  for  deciding  all  questions 
arising  out  of  the  Constitution  or  laws  of  the  United 
States.'' 

The  observations  of  Mr.  Justice  Washington,,  in 
the  case  of  The  United  States  v.  Bright  and  others^ 
3  HalTs  Law  Jour.,  225 ;  8.  C.  Brightlei/s  Rep.,  26, 
tried  in  1809,  appear  to  have  been  called  forth  by 
the  remarks  of  Chief  Justice  Tilghman,  in  the 
Olmsted  case,  which  had  then  been  recently  before 
bim  on  the  application  of  Mrs.  Sergeant,  for  discharge 
Tinder  a  habeas  corpus : 

"Whether  a  state  court,"  says  the  judge,  "  is  competent 
to  declare  a  judgment  of  a  federal  court  void  for  want  of 
jarisdictioD,  need  not  now  be  considered.  It  may,  however, 
be  observed,  that  admitting  the  right  in  the  first  instance, 
the  ultimate  decision  of  the  question  belongs  to  the  supreme 
judicial  tribunal  of  the  nation,  if  that  decision  be  required ; 
for  the  judicial  power  extends  to  all  cases  arising  under  the 
CoQBtitution,  and  the  laws  of  the  United  States  made  in 
ponoance  thereof;   and  the  twenty-fifth  section  of  the 
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judiciary  act,  with  a  view  to  secure  the  national  judiciary  this 
important  privilegei  vests  in  the  Supreme  Court  a  power  to 
review  and  affirm,  or  reverse,  the  decision  of  the  highest  court 
of  law  or  equity  in  a  state,  where  a  question  depending 
upon  the  construction  of  any  clause  in  the  Constitution, 
treaty  or  statute  of  the  United  States,  had  been  decided 
against  the  title,  &c.,  claimed  under  the  Constitution,  &c« 
It  seems,  however,  that  this  power  is  considered  as  unsafely 
lodged  in  the  national  courts,  because  it  may  be  abused  for 
the  purpose  of  drawing  every  case  into  the  vortex  of  federal 
jurisdiction.  Whence  can  arise  this  jealousy?  Had  the 
judges  of  those  courts,  or  of  any  courts,  an  interest  in 
extending  the  sphere  of  their  jurisdiction  ?  Quite  other- 
wise :  as  the  jurisdiction  of  the  court  is  abridged,  the  labor 
of  the  judge  is  diminished.  Is  it  a  privilege  which  is 
claimed  for  the  advantage  of  the  court,  or  of  the  individuals 
who  compose  it  ?  By  no  means.  It  is  the  privilege  of  the 
citizen ;  and  as  long  as  I  have  the  honor  of  a  seat  on  the 
bench,  I  will  consider  myself  one  of  the  guardians  of  this 
privilege  (a  very  feeble  one,  I  acknowledge),  and  with  a 
steady  and  unvarying  eye  fixed  upon  the  Constitution  as 
my  guide,  I  shall  march- forward,  without  entertaining  the 
guilty  wish  to  limit  this  privilege,  where  the  citizen  may 
fairly  claim  it,  or  the  desire,  not  less  criminal,  to  enlarge  its 
boundaries,  because  it  is  claimed." 

So  long  as   any  serious    questions   which   arise 
aflfecting  the  subjects  which  are  by  the  Constitution 
committed   to   the   Supreme   Court  of  the  United 
States  for  final  determination,  yet  over  which  the    t 
state  courts  exercise  an  original  concurrent  jurisdic — 
tion,  remain  undetermined  by  that  court,  a  diversity^ 
of  judicial  opinion  maybe  anticipated  in  the  courts  ohm 
the  several  states  and  an  occasional  collision  betweei 
them  and  the  inferior  courts  of  the  United  States. 
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Instances  have  occcurred  in  the  judicial  history  of 
the  country,  where  the  validity  of  acts  of  Congress 
have  been  questioned  and  variously  decided,  not- 
withstanding, as  Chief  Justice  Shaw  observes  in 
Sims'  case,  7  Cush.,  285,  it  ought  to  appear  alike 
to  all  courts,  *'  upon  a  cool  and  deliberate  examina- 
tion of  all  the  facts  and  circumstances,  whether  a 
subject  to  which  a  law  of  Congress  relates  is  or  is  not 
within  the  jurisdiction  of  the  general  government" 

Such  collisions  are  greatly  to  be  deprecated  and 
never  to  be  incurred,  except  in  defence  of  some  vital 
principle  of  constitutional  liberty.  The  writ  of 
liabeas  corpus  forms  so  important  and  material  a  part 
of  our  system  of  free  government,  that  the  judge 
who  should  refase  to  exercise  all  the  power  which  he 
might  rightfully  employ  under  the  writ,  would  be 
lield,  in  so  far,  to  have  betrayed  Public  Liberty.. 
Bashness,  however,  is  not  a  judicial  virtue;  and  he 
who  wantonly  and 'without  cause  brings  on  such  a 
collision,  cannot  escape  publip  condemnation. 
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CHAPTER  II. 


PRACTICE  IN  PROCURING  AND  SERVING  THE  WRIT. 

Beotlon     I.  Prxlimihakt  obsiktatiomb.  * 
II.  Tbi  applioatioh. 

III.  Sbccritt  for  costs. 

IV.  Allowanor  or  thr  writ. 
•                     V.  Thr  writ. 

VI.  Brrtior  or  thr  writ. 

SECTION  I. 

FBEUHINABT  OBSKRVATIONS. 

• 

The  common  law  writ  of  habeas  corpus,  as  has  been 
*  observed,  was  not  taken  away  by  the  act  of  31  Car. 
2  ;  but  was  left  wholly  imtouched  by  it  in  all  cases 
where  the  detainer  was  not  for  criminal  or  supposed 
criminal  matter.  The  courts,  however,  when  the  writ 
was  afterwards  issued  at  common  law,  adopted  in 
practice,  so  far  as  the  same  were  applicable,  the  pro- 
visions of  the  habeas  corpus  act.  Opinions  of  the 
judges,  1758,  Bac.  Abr.,  Hob.  Corp. 

A  similar  course  was  pursued  in  this  coimtry.  In 
the  case  of  U.  S.  v.  Bollman  Sf  Swartwout,  1  Oranch^ 
C.  O.y  Dist.  Col.  jR.,  373,  Cranch,  Ch.  J.,  says :  "  Since 
the  statute  of  31  Car.  2,  the  practice  in  cases  not 
within  it  has  been  foimded  upon  it,  the  judges  having 
considered  it  as  furnishing  a  rule  of  proceeding  in 
all  cases ;"  and  in  that  case,  which  was  not  within 
the  statute,  an  attachment  was  refused  in  accordance 
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with  the  provisions  of  the  statute,  because  three  days 
had  not  elapsed  from  the  service  of  the  writ. 

In  the  United  States  the  statutory  provisions 
relating  to  the  writ  are  essentially  the  same  in  all 
the  states.  They  differ  sometimes  in  respect  to  the 
eourts  or  officers  to  whom  jurisdiction  over  it  is  com- 
mitted ;  sometimes  in  respect  to  the  form  of  proce- 
dure and  sometimes  in  respect  to  the  effect  of  it. 
Eut  the  general  principles  of  practice  are  substan- 
tially the  same  as  those  prevailing  at  common  law 
^nd  under  the  statute,  31  Car.  2. 

Where  material  alterations  have  been  introduced 
in  the  principles  or  the  form  of  procedure  in  any  of 
ihe  states,  they  will  be  noted  so  far  as  the  limited 
access  had  to  the  necessary  sources  will  allow. 


SECTION  n. 


THE  APPLICATION. 


1.  Jn  tohat  COM*  if  majf  be  made^ 
%  Bf  wkun  it  moff  be  made. 
9k  T%e  mode  ^making  it. 
4  When  it  may  be  denied. 
b.  When  it  mutt  be  granted. 


1.  In  what  cases  the  application  may  be  made.  All 
P^nons  imprisoned  or  under  actual  restraint,  except 
*Ho8e  who  by  the  habeas  corpus  act  are  excluded, 
**^«iy  apply  to  the  proper  court  or  judge  for  the  writ 
It;  is  not  necessary  that  the  imprisonment  or  restraint 
^liould  be  close  confinement  to  entitle  a  party  to  the 


Every  restraint  upon  a  man's  liberty  is,  in  the  eye 

^f  tile  law,  an  imprisonment,  -wherever  may  be  the 

27 
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place  or  wbateva*  may  be  the  maniia'  in  which  llie 
restraint  is  effected.    1  Kent,  631 ;  2  Insi^  482,  589. 

Words  may  constitute  an  imprisonment,  if  they 
impose  a  restraint  npon  the  person,  and  he  be  accord- 
ingly restrained  and  submits.  1  Kentj  631,  note; 
Homer  v.  Battyn,  BuUer  N.  P^  62;  Pike  v.  Hanton, 
9  N.  H^  491.  It  may  be  on  the  high  street  and 
though  the  party  be  not  put  into  any  prison  or  housa 
Per  Thorpe  Fitzhugh,  Bar^  301,  Com  Dig^  **  Imprison^ 
menfj  G, 

"  Whenever  a  person  is  deprived  of  the  privilege 
of  going  when  and  where  he  pleases  he  is  restrained 
iof  his  liberty  and  has  a  right  to  inquire  if  that 
restrsmit  be  illegal  and  wrongful,  whether  it  be  by  a 
jailor,  constable  or  private  individual  It  is  not 
necessary  that  the  degradation  of  being  incarcerated 
in  a  prison  should  be  undergone  to  entitle  any  citizen, 
who  may  consider  himself  unjustly  charged  with  a 
breach  of  the  laws,  to  a  hearing."  CommonweaUh  v. 
Bidgetcay^  2  Ashm.,  247.  A  mere  moral  restraint, 
however,  is  not  such  imprisonment  as  will  entitle  the 
party  to  the  writ;  as  where  he  was  committed  on 
execution  and  admitted  to  the  prison  bounds  under 
bond,  according  to  law,  held,  he  was  under  no  such 
restraint  as  authorized  a  resort  to  the  writ  of  habeas 
corpus.  Dodges  case^  6  Mart.  Low.  Rep.^  569. 

^  Persons  discharged  on  bail  will  not  be  considered 
as  restrained  of  their  lib^iy  so  as  to  be  entitled  to  a 
writ  of  habeas  corpus,  directed  to  their  bail"  1  Bomif. 
Law  Dic.,574t;  3YeatiS  i?^263;  1  Serg.  and R^  356. 

It  is  immaterial  whether  the  imprisonment  be  under 
or  civfl  process;  if  it  be  iU^al,  Hbe  prisoner 
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is  entitled  to  the  benefit  of  the  writ  of  habeas  corpus. 
Becker  v.  Jarrete,  3  Binn.,  404.  It  was  at  one  time 
doubted  whether  the  writ  of  habeas  oorpus  was  a 
proper  remedjr  in  case  of  illegal  imprisonment  under 
a  civil  process.  Ex  parte  Wilson,  6  Cranch,  52 ;  Cable 
^.  Cooper,  15  Johns.,  152. 

The  doubt  originated  in  too  limited  a  view  of  the 
jurisdiction  of  the  British  courts  in  habeas  corpus, 
attending  only  to  their  statutory  jurisdiction,  which 
by  its  terms  was  confined  to  criminal  cases.  When 
their  common  law  jurisdiction  was  considered,  the 
doubt  vanished.  Ex  parte  Randolph,  2  Brock,  447. 
ZL  8.  Bank  v.  Jenkins  and  others,  18  Johns.,  305. 

2.  By  whom  it  may  he  made.  Although  the  person 
imprisoned  has  an  undoubted  right  to  make  the 
application,  it  is  not  necessary  that  it  should  proceed 
directly  from  him.  An  agent  or  friend  may  make  it 
in  behalf  of  the  prisoner;  14  How.  St.  Tr.,  814,  Ath 
Resolution^  825 ;  the  wife  in  behalf  of  her  husband. 

In  the  case  of  Cobbett  v.  Hudson,  X  Eng.  Law  Sf 
Eg.,  318,  Campbell,  CL  J.,  said,  "  The  first  day  I  sat 
here,  Mrs.  Cobbett  desired  to  make  a  motion,  on 
behalf  of  her  husband,  for  a  habeas  corpus;  and  I 
heard  her  without  the  smallest  scruple,  as  my  illus- 
trious predecessor.  Hale,  heard  the  wife  of  John 
Bunyan.  On  each  of  those  occasions  the  liberty  of 
the  subject  was  in  question ;  and  in  such  a  case  great 
inconvenience  might  arise  from  refusing  to  hear  the 
wife  or  any  other  person  on  behalf  of  the  party  who 
was  under  restraint 

The  husband  in  behalf  of  the  wife ;  Anne  Gregorys 
case,  4  Burr.,  1991 ;   Rex  v.   Clarke,   1  Burr.,  606. 
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*  But  no  legal  relation  is  required  to  exist  between  the 
prisoner  and  the  person  making  the  application.  It 
may  be  made  by  any  one.  The  State  v.  Phiipat^ 
Dudley  Geo.  Rep.,  42;  The  Hottentot  Venus  case, 
13  East,  195. 

Where  the  application  is  by  a  third  person  it  is 
supposed  to  be  made  in  accordance  with  the  wishes  of 
the  party  restrained  of  his  liberty ;  and  is  aUowed  to 
prevent  delay,  where  the  party  is  represented  to 
be  under  any  disability,  or  in  any  manner  prevented 
from  making  the  application  in  his  own  right. 

But  mere  volunteers,  who  do  not  appear  in  behalf 
of  the  prisoner  or  show  some  right  to  represent  hira^ 
will  not  be  listened  to.  Rex  v.  Clark,  3  Bwrr.,  1363. 
In  Ex  parte  Child,  XXIX.  Eng.  Law  Sf  Eq^  259 
Jervis,  Ch.  J.,  said:  "A  mere  stranger  has  no  right  to 
come  to  the  court  and  ask  that  a  party  who  makes  no 
affidavit,  and  who  is  not  suggested  to  be  so  coerced  as  ta 
be  incapable  of  making  one^  niay  be  brought  up  by 
habeas  corpus  to  be  discharged  from  restraint.  For 
anything  that  appears,  Captain  Child  may  be  very 
well  content  to  remain  where  he  i&"  Rule  discharged. 
And  in  Linda  v.  Hudson,  1  Cush.,  385,  it  was  held  that 
a  person  brought  up  on  habeas  corpus,  without  his 
request  or  authority,  might  nwintain  an  action  on  the 
case  against  the  party  who  procured  the  writ  to 
issue. 

It  is  not,  however,  required  as  a  condition,  without 
which  the  writ  will  be  withheld,  that  the  party  suf- 
fering the  imprisonment  expressly  authorized  the 
application;  for  that  would  be  in  many  cases  to 
furnish  a  spur  to  closer  and  more  rigorous  confine- 
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ment  It  is  enough  that  the  application,  by  whom- 
soever presented,  shows  probable  ground  to  suspect 
that  the  person  on  whose  behalf  it  is  made  is  suffering 
an  involuntary  and  wrongful  restraint  or  imprison- 
ment 

Penaiu  having  a  right  to  the  custody  of  the  prisoner  may  also 
make  the  application. 

It  may  be  granted  at  the  instance  of  the  parent 
for  his  child,  The  People  v.  Mercein,  3  Hill,  399,  and 
cases  cited ;  of  the  guardian  for  his  ward,  Common^ 
wealth  V.  Downs,  24  Pick.,  227;  Commonwealth  v. 
Hammond,  10  Pick.,  274 ;  Hovey  v.  Morris,  7  Black/., 
559  ;  Ex  parte  Ralston,  R.  M.  Chart.,  119 ;  Ht/de  v. 
Jenkins,  6  La.  (Curry),  436 ;  by  the  master  for  his^ 
apprentice,  The  People  v.  Pillow,  1  Sandf.  Sup.  Ct. 
Rep.,  672 ;  see,  post  —  and  of  the  special  bail  for 
his  principal,  Halsey  v.  Trevillo,  6  Watts,  402 ;  Anon., 
Pennington's  Rep.,  284;  Bondy.  Isaac,  1  Burr.,  339. 

The  person  on  whose  behalf  the  writ  issues  is 
usually  called  the  relator,  and  his  name  appears  in 
the  statement  of  the  proceedings,  that  the  record  may 
show  jurisdiction  to  support  any  order  or  judgment 
for  costs  which  may  be  rendered  against  him. 

3.   The  mode  of  making  the  application. 

In  term-time  at  common  law. 

**  To  obtain  the  writ  in  term  at  common  law,  an 
^plication  is  made  by  the  party's  comisel,  grounded 
on  an  affidavit  of  the  circumstances,  which  must  show 
some  probable  cause  for  the  application  to  induce  the 
court  to  grant  the  writ ;  but  if  a  probable  ground  be 
shown  that  the  party  is  imprisoned  without  just  cause, 
and  therefore  hath  a  right  to  be  delivered,  the  writ 
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of  habeas  corpus  is  then  a  writ  of  right,  and  a  role 
will  accordingly  be  granted  for  the  writ  to  issue." 
Hand's  Pr.,  73 ;  2  Mad.,  306 ;  1  Oh.  Cr.  i.,  124 ;  3 
BL,  132. 

In  vacation  and  under  the  act  31  Car.  2. 

By  this  act  the  mode  of  application  was  required 
to  be  by  "  request  made  in  writing  by  such  person  or 
persons  (imprisoned),  or  any  on  his,  her  or  their 
behalf,  attested  and  subscribed  by  two  witnesses  who 
were  present  at  the  delivery  of  the  same." 

The  "  request,"  it  seems,  was  usually  accompanied 
by  an  affidavit  of  the  circumstances  (though  that 
does  not  appear  to  be  required  by  the  act),  and  a 
copy  of  the  warrant  or  an  affidavit  that  it  had  been 
denied.  Hand's  Pr.,  73. 

In  the  courts  of  the  United  States  the  practice  pre- 
vailing at  common  law,  and  at  the  time  of  the 
adoption  of  the  Constitution,  is  still  pursued,  no  law 
of  Congress  having  been  made  to  alter  or  regulatQ  it  « 
Ex  parte  BoUman  Sf  Swartwout,  4  Cr.,  75.  In  one 
case  the  analogy  of  the  statute,  31  Car.  2,  appears 
to  have  been  carried  so  far  as  to  require  the  applica- 
tiop,  when  made  to  the  court,  to  be  by  petition  in 
writing.  Harrison's  case,  1  Cr.  C  C,  159. 

It  is  customary  in  all  cases  to  make  the  application 
in  writing,  which  is  usually  called  the  petition. 

In  Pennsylvania,  it  is  provided,  sec.  1,  Stat.  1785, 
that  where  the  commitment  is  for  any  criminal  or 
supposed  criminal  matter,  the  application  ^*  in  vaca- 
tion time  and  out  of  term,  shall  be  by  request  in  writ- 
ing by  the  prisoner,  or  any  person  on  his  behalf^ 
attested  and  subscribed  by  two  witnesses  who  were 
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present  at  the  delivery  of  the  sama'*  See.  11  seem* 
to  require  the  same  mode  of  procedure  when  the 
application  is  to  the  court  in  term-time. 

In  all  other  cases  of  confinement  or  restraint  of 
liberty  "  under  any  color  or  petence  whatsoever;"  the 
same  provision  applies,  with  the  further  provision  that 
the  application  shall  be  supported  by  the  oath  or 
affirmation  of  the  person  confined,  or  some  one  in  his 
or  her  behalf  that  there  is  ''  actual  confinement  or 
restraint,  and  that  such  confinement  or  restraint,  to  the 
best  of  the  knowledge  andbelief  of  the  personso  apply- 
ing, is  not  by  virtue  of  any  commilment  or  detainer 
for  any  criminal  or  supposed  criminal  matter."  Sec.  13. 

Under  this  section  it  does  not  appear  necessary  to 
Bllege  even  that  the  restraint  is  unlawful.  But  it  is 
necessary  to  allege  that  there  is  actual  confinement 
or  restramt.  Accordingly,  where  there  is  no  actual 
confinement  or  restraint,  as  in  the  case  of  an  infant 
voluntarily  leaving  his  parent  and  unwilling  to 
return,  no  relief  can  be  had  by  the  parent  under  the 
statute  of  1785,  but  must  be  by  habeas  corpus  at  com- 
mon law,  which  the  statute  has  not  wholly  superseded. 
Commonwealth  v.  Robinson,  1  Serg.  8^  Rawky  352. 

In  Ohio,  it  is  provided  by  the  act  of  1811,  Sum. 
8t.j  450,  see.  1,  that  if  any  person,  except,  i&c,  shall 
be  unlawfully  deprived  of  his  or  her  liberty,  and 
shall  make  application  either  by  him  or  herself,  or 
any  person  on  his  or  her  behalf,  to  any  one  of  the 
judges,  &c.,  and  does  at  the  same  time  produce  to 
such  judge  a  copy  of  the  commitment  or  cause  of 
detention  of  such  person ;  or  if  the  person  so  impri- 
soned or  detained  is  imprisoned  or  detained  without 
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any  legal  authority,  upon  making  the  same  appear  to 
such  judge  by  oath  or  affirmation,  it  shall  be  his 
duty,  &c. 

This  act  does  not  by  its  terms  extend  to  courts  in 
session. 

It  does  not  appear  to  have  been  considered  indis- 
pensable in  Ohio  or  Pennsylvania,  under  their 
statutes,  to  state  fully  the  circumstances  of  the 
imprisonment  or  restraint,  constituting  the  ground 
upon  which  the  applicant  relies  for  relief. 

In  the  case  of  Commonwealth  v.  Tilghman^  on 
habeas  corpus,  before  the  Court  of  Common  Pleas 
for  Philadelphia  county,  decided  in  1848,  it  was 
moved  by  the  defendant's  counsel  that  the  writ  be 
quashed,  on  the  ground  that  the  petition  did  not  set 
forth  with  precision  the  nature  of  the  alleged 
restraint    Judge  King  said,  that 

'*  The  form  of  petition  adopted  in  this  case  has  been  the 
form  in  existence  and  practice  during  his  entire  judicial 
recollection,  which  extends  over  twenty-four  years.  If  the 
petition  states  that  he  has  been  restrained  of  his  liberty  for 
no  criminal  matter,  and  is  sustained  by  oath,  it  has  always 
been  considered  sufficient.  Precedent  has  settled  the  prac- 
tice into  a  principle  which  cannot  now  be  disturbed. 

*'  If  the  matter  were  now  de  novo^  the  form  might  be 
amended.  Suppose  the  man  is  restrained  without  any  cause 
being  assigned,  how  could  he  then  regain  his  liberty  ? 

**  The  ground  resides  in  the  bosom  of  the  party  who 
restrains.  The  cause  may  be  given,  and  the  petitioner 
would  be  unable  to  make  oath  to  the  ground  alleged. 
There  is  no  hardship  in  this.  If  there  is  no  restraii^t,  the 
answer  to  the  petitioner  who  says,  '  Tou  restrain  me  of  my 
liberty,'  is,  *  I  do  not,  you  may  go.' 
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'*  Where  the  party  makes  oath  that  he  is  restrained  of  his 
liberty,  without  any  crimioai  charge,  it  puts  the  burden 
upon  the  other  side,  to  show  why  he  does  so." 

In  several  states  the  substance  of  the  petition  is 
prescribed  by  statute. 

In  Massachusetts  it  is  provided  that  the  '^Application  for 
such  writ  shall  be  made  to  the  court  or  magistrate  autho- 
rized to  issue  the  same,  by  complaint  in  writing,  signed  by 
the  party  for  whose  relief  it  is  intended,  or  by  some  person 
in  his  behalf,  setting  forth : 

Firsts  the  person  by  whom  and  the  place  where  the  party 
is  imprisoned  or  restrained,  naming  the  prisoner  and  the 
person  detaining  him,  if  their  names  are  known,  and  describ- 
ing them  if  they  are  not  known ; 

Secondly^  the  cause  or  pretence  of  such  imprisonment  or 
restraint,  according  to  the  knowledge  and  belief  of  the  person 
applying ; 

Thirdly  J  if  the  imprisonment  or  restraint  is  by  virtue  of 
any  warrant  or  other  process,  a  copy  thereof  shall  be  annexed, 
or  it  shall  be  made  to  appear  that  a  copy  thereof  has  been 
demanded  and  refused,  or  that  for  some  sufficient  reason  a 
demand  of  such  copy  could  not  be  made ;  and, 

Faurthlyj  the  facts  set  forth  in  the  complaint  shall  be 
verified  by  the  oath  of  the  person  making  the  application, 
or  by  that  of  some  other  credible  witness,  which  oath  may 
be  administered  by  the  court  or  magistrate  to  whom  the 
application  is  made  or  by  any  justice  of  the  peace.*'  Rev. 
St.,  1836,  p.  666. 

Similar  provisions  are  found  in  the  statutes  of 
Indiana,  Alabama,  Arkansas,  Missouri  and  Maine. 

In  Kentuckt  it  is  provided  by  the  Rev.  St.,  1852,  that 
the  writ  shall  be  granted  '*  to  any  person  who  shall  apply 
for  the  same  by  petition,  showing  by  affidavit  or  other  evi- 
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oice,  probable  cause  to  believe  that  he  is  detained  without 
lawful  authority  or  is  imprisoned  when  by  law  he  is  entitled 
to  bail." 

Verification  of  the  petition.  Where  the  imprison- 
ment is  not  for  criminal  or  supposed  criminal  matter, 
as  has  been  intimated,  the  petition  was  required  to 
be  verified  by  affidavit ;  but  the  affidavit  was  some- 
times dispensed  with.  Lady  LeigKs  case^  3  Keb.^  433 ; 
Bac.  Ahr.y  Hah.  Corp.,  3 ;  Mary  Heath's  case^  18  How. 
St.  Tr.,  IO9  per  Lord  Marlay,  Ch.J.  In  the  matter  of 
Parker  and  others,  5  M.  and  W.,  31,  the  court  said: 
"  Before  granting  a  habeas  corpus  to  remove  a  person 
in  custody,  we  must  ascertain  that  an  affidavit  is  not 
reasonably  ta  be  expected  from,  him,**  none  being 
presented.  ''An  affidavit  is  absolutely  necessary, 
either  fi-om  the  party  who  claims  the  writ,  or  from 
some  other  person,  so  as  to  satisfy  the  court  that  he 
is  so  coerced  as  to  be  unable  to  make  it" 

In  Georgia,  where  the  common  law  practice  had 
not  been  modified  by  statute,  it  was  held  in  the  case 
of  The  State  v.  Philpot,  Dudley  Geo.,  Rep.,  46,  that 
the  omission  of  an  affidavit  to  the  petition  did  not 
invalidate  the  writ,  nor  constitute  a  sufficient  reason 
for  refusing  obedience  to  it  The  court  said :  "  Regu- 
larly the  facts  stated  in  the  petition  for  the  writ 
ought  to  be  supported  by  affidavit;  but  still  the 
affidavit  is  not  of  the  essence  of  the  writ,  and  in  cases 
of  great  emergency  the  writ  will  be  allowed  to  issue 
without  it,  in  fact  to  enable  the.  party  to  make  it.  Lady 
LeigKs  case,  Bac.  Abr.  "  At  common  law,  and  nearly 
a  century  ago,  the  judges  of  England  gave  it  as  tiieir 
unanimous  opinion  that  such  a  writ  ought  not  to 
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issue  of  conrse,  but  upon  probable  cause,  supported 
by  affidavit,  which  has  been  the  regular  practice 
since." 

The  want  of  the  affidavit  in  that  case  was  treated  as 
a  mere  irregularity  which  might  be  and  had  been 
waived. 

In  the  matter  of  KeeleTy  Hemp.  Rep.j  306,  the  appli- 
cation was  made  to  the  United  States  District  Judge  in 
Arkansas,  by  Lewis  Keeler,  to  obtain  the  release  of 
his  son,  alleged  to  be  a  minor,  enlisted  without  his 
consent.  The  application  was  verified  by  the  affi- 
davit of  the  applicant,  purporting  to  be  sworn  to 
before  a  justice  of  the  peace  in  New  York,  but  not 
otherwise  authenticated,  nor  his  official  character 
otherwise  proved ;  Held,  that  it  did  not  sufficiently 
appear  that  the  person  administering  the  oath  had 
proper  authority.  Petition  denied  but  without  pre- 
judice to  another  application. 

The  prisoner  may  verify  the  petition,  although  a 
negro,  and  an  incompetent  witness  against  a  white 
person.  De  Lacy  v.  Antoine^  7  Leigh,  438.  The 
court  in  this  case  allowed  the  writ  to  stand,  not  as  a 
matter  of  evidence,  but  simply  as  a  foundation  for 
subsequent  proceedings.  They  remark  that  "  a  fi-ee 
negro  as  well  as  a  free  white  man  must  be  entitled 
to  the  benefit  of  the  habeas  corpus  act,  both  accord- 
ing to  its  language  which  is  broad  and  general,  and 
still  more  according  to  its  spirit  which  is  yet  more 
liberal  and  beneficent.  K  it  were  otherwise,  that 
wretched  class  would  be  altogether  without  protec 
tion  from  the  grossest  outrages,  and  their  liberty 
would  be  an  unsubstantial  shadow.'^ 
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When  the  application  may  be  denied.  It  may  be 
denied  in  the  cases  excepted  in  the  habeas  corpus  act 
or  where  no  probable  ground  for  relief  is  shown, 
unless  it  is  otherwise  directed  by  statute : 

1.  Cases  excepted  in  the  habeas  cmpus  act.  **  The  habeas 
corpus  act,  31  Car.^  2,  c  2,  ^  10,  excepts  persons  com- 
mitted for  feloDy  or  treason,  plainly  expressed  in  the  war- 
rant, as  well  as  persons  convicted  or  in  execution  by  legal 
process,  who  are  consequently  not  entitled  to  this  writ, 
either  in  term-time  or  vacation.*'  1  Ch.  Cr.  L.^  126 ;  Cam. 
Dig.i  Hob.  Corp.,  C. 

In  Pennsylvania.  *' Persons  committed  or  detained  for 
treason  or  felony,  the  species  whereof  is  plainly  and  fully 
set  forth  in  the  warrant  of  commitment.** 

In  Ohio.  '*  Persons  convicted  of  some  crime  or  oflTenee 
for  which  they  stand  conunitted,  or  persons  committed 
for  treason  or  felony,  the  punishment  whereof  is  capital, 
plainly  and  specially  expressed  in  the  warrant  of  commit- 
ment ;"  and  **  persons  committed  by  any  judge  or  justice,  and 
charged  as  accessory  before  the  fact  to  any  felony,  the  pun- 
ishment whereof  is  capital,  which  felony  shall  be  plainly 
and  specially  charged  in  the  warrant  of  commitment.*' 
Swn.  St.,  450,  451. 

In  Delaware.  *^  1st.  Persons  committed  or  detained  on 
a  charge  of  treason  or  felony,  the  species  whereof  is  plainly 
and  fully  set  forth  in  the  commitment.  2A.  Persons  con- 
vieted  oi  or  charged  with  treason,  felony  or  any  offence  in 
another  state,  who  ought,  by  the  Constitution  of  the  United 
States,  to  be  delivered  to  the  executive  of  sudi  state. 
3d«  Persons  imprisoned  by  the  authority  of  the  United 
States.** 

In  Eemtuckt.  The  habeas  corpus  act  of  this  state.  Rev. 
St.,  1852,  p.  379,  contains  no  exceptions;  but  the  judge, 
&c,  is  required  to  grant  it  when  ^  legally  applied  to.** 

In  Indiana.  No  exceptions  are  found  in  the  habeas 
corpus  act  of  this  state,  Bev.  Stat.,  1843,  p.  928,  but  the 
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court  or  judge  is  required  to  grant  it  when  a  *'  proper  appli- 
cation is  made." 

In  Geobgia.  The  act  of  31  Car.  2  was  adopted  in  this 
state  in  1778,  and  continues  in  force.  Cobb^s  Digest^  A.  D. 
1851,  p.  1131. 

In  Alabama.  Writs  may  issue  upon  proper  showing  in 
all  cases.  Sec.  1,  Hab.  Carp,  Act,  Clay^s  Digest^  462,  pro- 
vides: **  Every  person,  committed,  confined  or  in  any  manner 
restrained  of  his  liberty,  for  any  matter,  either  criminal  or 
supposed  to  be  so,  or  under  any  pretence  whatever  may  pro- 
secute a  writ  of  habeas  corpus,  according  to  the  provisions 
of  this  chapter,  to  inquire  into  the  cause  of  such  commit- 
ment, confinement  or  restraint." 

In  New  Jersey.  "  Persons  committed  for  treason,  murder, 
manslaughter,  sodomy,  rape,  arson,  burglary,  robbery, 
forgery  or  larceny,  or  for  rescues  of  voluntary  escapes  in 
any  such  case,  plainly  and  specially  expressed  in  the  warrant 
of  commitment,"  and  persons  '*  convict,  or  in  execution  by 
legal  process." 

In  Florida.  The  writ  issues  in  all  cases,  whether  the 
party  detained  in  custody  be  *' charged  with  a  criminal 
offence  or  not,"  upon  it  being  shown  by  aflSdavit  or  evidence 
that  there  is  probable  cause  to  believe  that  he  is  detained 
without  lawful  authority. 

In  New  York.  1st.  "  Persons  committed  or  detained  by 
virtue  of  any  process  issued  by  any  court  of  the  United 
States,  or  any  judge  thereof,  in  cases  where  such  courts  or 
judges  have  exclusive  jurisdiction  under  the  laws  of  the 
United  States,  or  shall  have  acquired  exclusive  jurisdiction 
by  the  commencement  of  suits  in  such  courts. 

••2d.  Persons  committed  or  detained  by  virtue  of  the 
final  judgment  or  decree  of  any  competent  tribunal  of  civil 
or  criminal  jurisdiction,  or  by  virtue  of  any  execution  issued 
upon  such  judgment  or  decree ;  but  no  order  of  commit- 
ment for  any  alleged  contempt,  or  upon  proceedings  as  for 
contempt,  to  enforce  the  rights  or  remedies  of  any  party, 
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shall  be  deemed  a  judgment  or  decree  within  the  meaning 
of  this  section  ;  nor  shall  any  attachment  or  other  process, 
issued  upon  any  such  order,  be  deemed  an  execution  within 
the  meaning  of  this  section." 

2.  Where  no  probable  cause  is  shoum  for  relief. 
Where  the  application  was  to  the  court  in  term-time^ 
whether  at  conunon  law  or  under  the  Act,  31  Car.  2, 
the  writ  was  not  granted  "without  showing  some 
probable  cause  why  the  extraordinary  power  of  the 
crown  is  called  to  the  party's  assistance.  For,  as  was 
argued  by  Lord  Chief  Justice  Vaughan,  *  it  is  granted 
on  motion,  because  it  cannot  be  had  of  course,  and 
there  is  therefore  no  necessity  to  grant  it ;  for  the 
court  ought  to  be  satisfied  that  the  party  hath  a  pro- 
bable cause  to  be  delivered.'  And  this  seems  the 
more  reasonable,  because  ( when  once  granted )  the 
person  to  whom  it  is  directed  can  return  no  satisfac- 
tory excuse  for  not  bringing  up  the  body  of  the 
prisoner.  So  that  if  it  issued  of  mere  course,  with- 
out showing  to  the  court  or  judge  some  reasonable 
ground  for  awarding  it,  a  traitor  or  felon  under 
sentence  of  death,  a  soldier  or  mariner  in  the  king's 
service,  a  wife,  a  child,  a  relation  or  a  domestic,  con- 
fined for  insanity  or  other  prudential  reasons,  might 
obtain  a  temporary  enlargement  by  suing  out  a 
habeas  corpus,  though  sure  to  be  remanded  as  soon 
as  brought  into  court  And  therefore.  Sir  Edward 
Coke,  when  Chief  Justice,  did  not  scruple  in  13  Joe., 
1,  to  deny  a  habeas  corpus  to  one  confined  by  the 
Court  of  Admiralty  for  piracy,  there  appearing, 
upon  his  own  showing ;  sufficient  grounds  to  confine 
him."  3  Black.,  132 ;  BusheFs  case,  2  Jon.,  13 ;  3  Btdstr., 
27;  2  Roll.  Sep.,  IBS. 
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Notwithstanding  these  authorities,  the  question  as 
to  the  power  of  the  court  to  withhold  the  writ  in  any 
case,  has  recently  been  brought  under  consideration 
of  the  courts,  both  in  England  and  America.  In  a 
late  case  in  Massachusetts,  Chief  Justice  Shaw 
resolved  it  in  the  following  terms : 

"  Before  a  writ  of  habeas  corpus  is  granted,  sufficient  pro- 
bable cause  must  be  shown ;  but  when  it  appears  upon  the 
party's  own  showing  that  there  is  no  sufficient  ground,  prima 
facie,  for  his  discharger  the  court  will  not  issue  the  writ. 
The  ordinary  course  is  for  the  court  to  grant  a  rule  nm,  in 
the  first  instance,  to  show  cause  why  the  writ  should  not 
issue.  Of  course,  if  sufficient  cause  is  not  shown,  it  will  be 
withheld.  Blake*8case^  2  M.  ^  S.,  428  ;  The  Kingy.  Marshy 
Btdttr^  27 ;  and  in  HohhouBe^s  case^  S  B.  Sf  Ald.y  420,  the 
question  came  before  the  court  and  was  fully  discussed.  It 
was  there  considered  that  whether  the  writ  of  habeas  corpus 
were  claimed  at  common  law  or  under  the  statute,  a  proper 
ground  ought  to  be  laid  before  the  court,  previously  to 
granting  the  writ.  It  is  not  granted,  as  a  matter  of  course ; 
aad  the  court  will  not  grant  the  writ  when  they  see  that, 
in  the  result,  they  must  remand  the  party.  We  think  the 
same  rale  and  practice  have  prevailed  in  this  country.  In 
Watkins*  cascj  3  PeUy  201,  Marshall,  Ch.  J.,  said :  <  the  writ 
ought  not  to  be  granted  if  the  court  is  satisfied  that  the 
prisoner  would  be  remanded.'  Indeed,  by  necessary  impli- 
cation it  is  the  fair  result  of  the  provisions  of  the  habeas 
corpus  act  of  this  commonwealth.  The  Rev.  St.<,  c.  iii.,  ^  3, 
require  in  all  cases  of  an  application  for  the  writ  of  habeas 
corpus  that  the  party  imprisoned,  or  some  person  in  his 
behalf,  shall  present  a  petition,  and  if  held  under  legal 
process,  or  color  or  pretence  of  legal  process,  shall  annex  a 
copy  of  the  process  under  which  the  respondent  claims  to 
bold  and  detain  him,  or  make  proof  by  affidavit  that  a  copy 
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of  such  a  writ  or  warrant  has  been  applied  for  and  refused. 
But  why  annex  a  copy  of  the  process,  unless  it  be  to  enable 
the  court  to  form  an  opinion  whether  the  party  is  rightly 
held  in  custody  or  not ;  and  why  form  an  opinion  in  that 
stage  of  the  proceeding,  if  it  is  to  constitute  no  ground  for 
judicial  action  ? 

*'  It  is  urged  that  this  is  a  writ  of  right,  and  therefore 
grantable  without  inquiry.  But  it  is  not  a  writ  of  right  in 
that  narrow  and  technical  sense ;  if  it  were,  the  issuing  of 
it  would  be  a  mere  ministerial  act,  and  the  party  claiming 
it  might  go  to  the  clerk  and  sue  it  out  as  he  may  a  writ  on 
a  claim  for  land  or  money. 

"Nor  does  this  limit  or  restrain  the  full  and  beneficial 
operation  of  this  writ,  so  essential  to  the  protection  of  per- 
sonal liberty.  The  same  court  must  decide  whether  the 
imprisonment  complained  of  is  illegal;  and  whether  the 
inquiry  is  had  in  the  first  instance  on  the  application  or 
subsequently  on  the  return  of  the  writ,  or  partly  on  the 
one  and  partly  on  the  other,  it  must  depend  upon  the  same 
facts  and  principles  and  be  governed  by  the  same  rule  of 
law.  It  was  upon  these  grounds  that  we  said  and  we  now 
repeat  that  when  it  appears  from  the  party's  own  showing 
in  the  petition,  that  if  brought  before  the  court  he  would 
not  be  entitled  to  a  discharge,  the  court  will  not  issue  the 
writ"  Sims^  case^  7  Cushy  285. 

The  same  general  doctrine  has  been  recognized  in 
other  cases.  Ex  parte  Kearney^  7  Wheat.,  38 ;  Com- 
monwealth V.  Robinson,  1  Serg.  Sf  J?.,  353 ;  Ex  parte 
Campbell,  20  Ala.  R.,  89 ;  see  also  Ex  parte  Pardy^ 
1  Lowndes,  Maxwell  8f  Pollock,  16;  Ex  parte  William^ 
son,  4  Am.  Law  Reg.,  27. 

The  same  general  rule,  it  is  supposed,  applies 
where  the  application  is  to  a  judge  in  vacation,  unless 
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the  inqtury  before  him  is  restricted  by  statute,  or  he 
is  subject  to  penalties  for  refusing  it. 

5.  When  it  must  he  granted.  1st  It  cannot  be 
denied  where  "  a  probable  ground  is  shown  that  the 
party  is  imprisoned  without  just  cause,  and  therefore, 
hath  a  right  to  be  delivered."  for  the  writ  then 
becomes  a  "  writ  of  right,  which  may  not  be  denied 
but  ought  to  be  granted  to  every  man  that  is  com- 
mitted or  detained  in  prison  or  otherwise  restrained 
of  his  liberty,  though  it  be  by  the  command  of  the 
King,  the  Privy  Council,  or  any  other."  3  Black.,  132. 

In  Arkansas,  where  a  judge  of  the  Circuit  Court 
denied  the  writ  on  the  application  of  a  guardian  for 
his  ward,  under  an  erroneous  opinion  that  he  had 
no  jurisdiction  to  grant  it ;  the  Supreme  Court,  on 
that  being  returned  by  the  judge  to  an  alternative 
mandamus*  as  the  ground  of  his  denial,  ordered  a 
peremptory  mandamus,  requiring  the  judge  to  grant 
the  writ,  &c.   Wright  v.  Johnson,  5  Pike,  687. 

2d.  4t  cannot  be  denied  where  the  granting  of  it 
18  made  a  matter  of  imperative  duty  by  statute. 

By  the  10th  section  of  the  Act,  31  Car.  2,  it  was 
provided  that: 

"  If  the  said  lord  chancellor  or  lord  keeper,  or  any  judge 
or  judges,  baron  or  barons,  for  the  time  being,  of  the 
d^ree  of  the  coif  of  any  of  the  courts  aforesaid  "  (being 
the  same  officers  who  by  the  Sd  section  were  required  to 
^[rant  the  writ) ,  in  the  vacation  time,  upon  view  of  the 
copy  or  copies  of  the  warrant  or  warrants  of  commitment 
or  detainer,  upon  oath  made  that  such  copy  or  copies  were 
denied  as  aforesaid,  shall  deny  any  writ  of  habeas  corpus, 
by  this  act  required  to  be  granted,  being  moved  for  as  afore- 
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said,  they  shall  severally  forfeit  to  the  prisoner  or  party 
grieved  the  sum  of  £500,  to  be  recovered  in  manner 
aforesaid." 

In  many  of  the  states,  also,  a  wrongful  denial  of 
the  writ  subjects  the  judge  or  officer  authorized  to 
grant  it  in  vacation  to  a  pecuniary  penalty ;  and  in 
some,  the  members  of  a  court  may  incur  the  penalty 
for  improperly  denying  the  writ  in  open  session. 
This  extension  of  the  penal  provision  of  the  English 
statute  was  first  introduced  in  the  statute  of  New 
York,  in  the  Revised  Statutes  of  1830. 

The  provision  on  that  subject,  which  is  still  in 
force,  is  as  follows : 

"  If  any  court  or  officer,  authorized  by  the  provisions  of 
this  article  to  grant  writs  of  habeas  corpus  or  certiorari, 
shall  refuse  to  grant  such  writ  when  legally  applied  for, 
every  member  of  such  court,  who  shall  have  assented  to 
such  refusal,  and  every  such  officer,  shall  severally  forfeit  to 
the  party  aggrieved  one  thousand  dollars.*'  2  Rev.  St.j  799, 
§46. 

Chancellor  Kent,  speaking  of  the  extension  of  the 
penal  provision  to  members  of  the  court,  says : 

"  The  penalty  for  refusal  to  grant  the  writ  was  by  the 
English  statute  confined  to  the  default  of  the  chancellor  or 
judge  in  vacation  time;  whereas  the  penalty  and  suit  for 
refusal  to  grant  the  writ  applies,  under  the  New  York 
statute  to  the  judges  of  the  Supreme  Court  in  term-time. 
This  is  the  first  instance  in  the  history  of  the  English  law 
that  the  judges  of  the  highest  common  law  tribunal,  sitting 
and  acting  not  in  a  ministerial,  but  in  a  judicial  capacity, 
are  made  responsible,  in  actions  by  private  suitors,  for  the 
exercise  of  their  discretion  according  to  their  judgment  in 
t^rm-time."  1  Kent,  634. 
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In  the  case  of  Yates  v.  Lansing,  5  Johns.  Rep.,  282, 
the  allowance  of  the  writ  by  a  judge  in  vacation 
was  said  not  to  be  a  judicial  act,  and  that  the  judges 
were  made  responsible  when  they  refused  in  a  mere 
ministerial  capacity  to  allow  the  writ  But  the  act 
under  the  statute  is  the  same  in  both  cases,  and  if 
the  penalty  is  degrading  when  applied  to  a  member 
of  the  court  in  term-time,  it  is  no  less  so  when 
applied  to  him  in  vacation. 

It  is  plain  that  the  penalty  may  be  avoided  in  all 
cases.  I£  the  law  requires  the  court  or  judge  to 
examine  the  commitment,  and  grant  or  refuse  the 
writ  according  as  he  finds  treason  or  felony  plainly 
expressed  in  it  or  not,  and  then  punishes  him  for 
refusing  it  when  he  should  have  allowed  it,  the 
court  or  judge  will  be  very  apt  to  act  upon  the  hint 
of  the  Chancellor  of  Delaware,  in  the  case  of  The 
State  V.  Munson,  HalTs  Jour.  Juris.,  257 : 

"  If,"  said  he,  "  the  party  is  imprisoned  for  treason  or 
felony,  the  species  whereof  is  plainly  and  fully  set  forth 
in  the  warrant  of  commitment,  he  is  not  even  entitled  to 
the  writ  in  vacation ;  though  it  would  not  be  prudent  to  re/use 
it,  not  knowing  the  opinions  of  those  who  might  have  to  decide 
the  question  on  a  suit  for  the  refusal*^ 

In  Arkansas  and  Missouri,  the  courts,  as  well  as 
judges  in  vacation,  are  subject  to  penalties  not  only 
for  refusing  the  writ,  but  also  for  unreasonably 
delaying  to  issue  it  In  Pennsylvania,  Kentucky, 
New  Jersey,  North  Carolina,  South  Carolina,  Georgia, 
California,  the  penalty  applies  only  to  a  refusal  of  the 
writ  by  a  judge  in  vacation  or  at  chambers. 
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In  Ohio,  Connecticut,  Virginia,  Texas,  New  Hamp- 
shire, the  statutes  are  silent  as  to  any  penalties  in  any 
case  of  refusal  of  the  writ 


SECTION  m. 

SECUBITT  FOB  COSTS  AND  AGAINST  ESCAPE. 

By  the  act  31  Car.  2,  the  ofl&cer  to  whom  the  writ 
was  directed  was  required  to  make  return  of  it  within 
three  days  after  the  service  thereof  "  upon  payment 
or  tender  of  the  charges  of  bringing  the  said  prisoner, 
to  be  ascertained  by  the  judge  or  court  that  awarded 
the  same,  and  endorsed  upon  the  writ,  not  exceeding 
12  pence  per  mile,  and  upon  security  given  by  his 
own  bond  to  pay  the  charges  of  carrying  back  the 
prisoner,  if  he  shall  be  remanded  by  the  court  or 
judge  to  which  he  shall  be  brought,  according  to  the 
true  intent  of  this  present  act,  and  that  he  will  not 
make  any  escape  by  the  way." 

It  was  held,  however,  that  the  omission  of  the 
prisoner  to  tender  the  fees  due  to  the  gaoler  was  no 
excuse  to  him  for  not  obeying  the  writ,  though  it  was 
said  the  court  would  not  discharge  the  prisoner  when 
brought  up  till  the  fees  were  paid.  Bac.  Ahr.^  Hab. 
Corp.,  jB.,  sec.  8. 

In  Massachusetts,  where  the  party  is  confined  in  a 
common  jail  or  in  the  custody  of  any  civil  officer, 
the  costs  of  bringing  him  from  the  place  of  confine- 
ment must  be  paid  or  tendered,  or  the  officer  is  not 
bound  to  obey  the  writ 

In  some  states,  however,  a  discretion  is  vested  in 
the  court  or  judge  to  exact  security. 
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In  Kentacky,  by  section  5  of  the  habeas  corpus  act, 
it  is  provided  that  the  "  officer  granting  the  writ  may 
previously  require  bond,  with  surety  in  sufficient 
penalty,  payable  to  the  commonwealth  or  to  the  per- 
son against  whom  the  writ  is  directed,  conditioned 
that  the  person  detained  shall  not  escape  by  the  way, 
and  for  the  payment  of  such  costs  and  charges  as 
may  be  awarded  against  him." 

In  Arkansas,  "  in  order  to  render  the  service  effec- 
tual,'' the  court  or  judge  allowing  the  writ  may 
require  "that  the  charges  of  bringing  up  the  prisoner, 
and  conveying  him  back  if  remanded,  shall  be  paid 
by  the  petitioner;  the  amount,  to  be  specified  by 
the  court  on  the  writ,  not  to  exceed  ten  cents  per 
mila" 

In  Missouri,  it  is  provided  that  the  costs  of  bringing 
up  the  prisoner  may  be  required  to  be  paid  by  the 
petitioner,  and  if  not  paid,  and  bond  given  to  pay  the 
costs  of  returning  him  if  remanded,  it  is  declared  that 
the  service  of  the  writ  shall  not  be  considered  com- 
plete. 
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SECTION  IV. 

AI1X>WAXCE  OF  THE  WRIT. 


1.  Mode  of  allowance.  Where  the  writ  is  awarded 
by  the  court  in  term,  the  feet  is  shown  by  an  entry 
upon  its  journal  When  it  is  awarded  by  a  judge  in 
vacation,  the  feet  is  shown  by  an  order  under  his 
hand,  indorsed  usually  upon  the  petition. 

The  act  of  31  Car.  2  provided  that  the  writ,  when 
granted  according  to  its  provisions,  should  "^be 
marked  in  this  manner:  'Per  statutum,  tricedmo 
primo  Caroli  secundi  Regis,'  and  be  signed  by  the 
person  that  awards  the  same,  and  to  the  intent  that 
no  sheriff  gaoler  or  other  officer  may  pretend  igno- 
rance of  the  import  of  any  such  writ.*' 

The  Pennsylvania  statute,  1785,  still  in  force,  con- 
tained the  same  provision;  except  the  words  ''  By  act 
of  Assembly,  1785,"  are  substituted  for  the  words 
"  Per  statutum  tricesimo  primo  Caroli  secundi  Regis." 

No  such  "  marking  "  or  indorsement  of  the  writ  is 
required  in  Ohio,  The  judge  indorses  his  allowance 
upon  the  petition,  but  even  that  is  not  necessary. 
The  order  may  be  on  a  detached  piece  of  paper. 

The  omission  in  England  to  make  and  sign  the 
writ  under  the  act  31  Car.  2,  rendered  it  inoperative, 
Rex  V.  Roddam^  Coitp.,  672,  and  probably  would  have 
the  same  effect  in  Pennsylvania  under  their  statute. 

2.  Police  of  the  allowance.  While  it  is  a  matter  of 
great  moment  to  the  prisoner  to  be  speedily  released 
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from  illegal  imprisonment,  it  is  also  a  matter  of  con- 
cern to  the  state  that  public  offenders  should  not 
escape  merited  punishment,  and  one  of  interest  to 
the  citizen,  that  he  should  not  be  wrongfully  deprived 
of  any  remedy,  however  severe,  which  the  law  may 
afford  him.  Hence  it  has  been  customary  for  the 
court  in  cases  of  habeas  corpus  to  require  notice  of 
the  application  for  or  pendency  of  the  writ  to  be 
served  upon  the  public  prosecutor  where  the  imprison- 
ment is  under  criminal  process,  and  upon  the  creditor, 
or  party  interested  in  continuing  the  imprisonment, 
where  it  is  under  civil  process.  The  King  v.  Taylor, 
7  Dowl.  4"  Ryl,  622 ;  Ex  parte  Smith,  3  McLean,  121 ; 
Mr.  Justice  Foster^s  Letter,  20  How.  St.  Tr.,  137,  sec. 
5 ;  Bromley's  case,  3  Jac.  3f  W.,  453. 

The  want  of  such  notice  to  the  creditor  was  held 
to  vitiate  the  discharge  on  habeas  corpus  of  the  debtor 
in  execution,  in  the  case  of  Hecker  v.  Jarrett,  3  Binn.^ 
404.  Tilghman,  Ch.  J.,  said :  "  The  power  of  dis- 
charging from  an  execution  is  a  very  important  one, 
and  should  be  exercised  with  great  discretion.  I  will 
not  say  that  the  judge  had  no  right  to  discharge  from 
imprisonment  in  a  case  of  this  nature.  I  am  of 
opmion,  however,  that  granting  his  right  to  discharge, 
his  proceedings  were  void  for  want  of  notice  to  the 
plaintifF  in  execution.  It  is  contraxy  to  the  first  prin- 
ciples  of  justice  to  deprive  a  man  of  his  rights  without 
a  hearing  or  the  opportunity  of  a  hearing." 

In  New  York,  it  has  been  made  a  statutory  duty. 
The  People  v.  Pelha^^  14  Wend.,  48 ;  2  Rev.  Stat.,  1852, 
802,  sees.  61, 62.  So  also  in  Indiana,  notice  is  required 
b  cases  of  imprisonment,  "on  any  process  under 
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which  any  person  has  an  interest  in  Continuing  his 
imprisonment  or  restraint,"  to  be  given  to  such  inte- 
rested party ;  and  when  the  detainer  is  on  a  criminid 
charge,  notice  shall  be  given  to  the  person,  his  ^ent 
or  attorney,  on  whose  complaint  such  party  is  held  in 
custody."  Rev.  Stat.,  1843,;?.  932,  sees.  28,  29. 

Also  in  Alabama,  Clay's  Dig.,  465,  except  in  cases 
of  confinement  on  a  criminal  charge,  the  notice  shall 
'  be  given  to  the  solicitor  or  attorney-general,  as  well 
as  the  prosecutor. 

SECTION  V, 

THE  WRIT. 

1.  The  form  of  the  writ. 

2.  In  tDhat  name  to  itnte,  *' 
8.  To  whom  directed. 

1.  The  form  of  the  writ.  The  writ,  as  has  already 
been  observed,  took  its  name  from  the  emphatic 
words  it  contained  when  it  was  used  in  the  Latin 
tongue.  The  following  was  the  usual  form  when  it 
was  addressed  to  an  officer,  in  the  singular  number. 

Rex  vicecom.  London  salutem : 

Prsecipimus  tibi,  quod  Corpus  A.  B.  in  prisona  nostra 
sub  custodia  tua  detent,  ut  dicitur  una  cum  causa  detentionis 
suae  quocunque  nomine  idem  A.  B.  censeatur  in  eadem 
Habeas  coram  nobis  apud  Westm.  die  Jovis  prox.  post 
Octabis  S.  Martini  ai  subjiciendum  et  recipiendum .  ea  quae 
curia  nostra  de  ea  adtunc,  et  ibidem  ordinari  contigerit  la 
hac  parte  et  hoc  nullatemus,  omittatis  periculo  incumbente, 
et  habeas  ibi  hoc  breve.  2  InsU,  63 ;  Trem.  P.  C,  354. 

Sometimes,  instead  of  naming  a  time  for  the  pro- 
duction of  the  body,  &c.,  the  words  were  :  "  Imme- 
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diate  post  receptioiiem  hujus  brevis.'*  Bex  v.  Ghrd- 
ner,  Trent.  P.  C,  354, 

Blackstone  says  the  writ  contained  the  words  '^  ad 
fiEunendtun"  also,  but  they  are  not  found  in  the  form 
given  by  Coke  nor  in  the  writ  copied  in  the  case  of 
Rex  Y.  Gfardner,  Trem.  P.  C,  354. 

Whether  the  words  "  ad  faciendum"  were  used  or 
not,  the  great  prerogative  writ  was  always  distin- 
guished by  the  words  "  ad  subjiciendunL*'  These 
words  have  been  rendered,  **to  submit  to,"  Black.,  3, 
131 ;  **  to  undergo,"  Hand's  Pr.,  520;  "  to  perform," 
per  Solicitor-General,  In  re  Belson,  3  Eng.  Law  and 
Eg.,  56. 

To  the  observation  of  Lord  Campbell  in  the  last 
case,  that  he  did  not  see  how  the  writ  of  ^'  habeas 
corpus  ad  faciendum  et  recipiendum  differed  in 
substance  from  the  writ  of  habeas  corpus  ad  subji- 
dendum  et  recipiendum."  it  wa«  answered:  "The 
difference  consists  in  the  one  being  a  writ  of  process, 
from  which  in  case  of  error  in  the  proceedings  there 
would  have  been  a  rehearing  before  the  Lord  Chan- 
cellor and  an  appeal  to  the  House  of  Lords ;  but  can 
any  one  say  there  would  have  been  an  appeal  if 
the  Lord  Chancellor  had  issued  his  fiat  at  once  for 
the  great  prerogative  writ  of  habeas  corpus  ad  sub- 
jiciendum t  The  word  subjiciendum  would  be 
omitted,  in  the  writ  of  habeas  corpus  cum  causa." 

The  terms  *'  to  do,  submit  to  and  receive,"  are 
conmionly  used  in  the  United  States,  where  the  form 
of  the  writ  has  not  been  prescribed  by  statute. 

In  the  forms  prescribed  m  Mame,  Massachusetts, 
Ohio,  the  words  **  submit  to"  are  omitted.    They 
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were  omitted  in  the  form  prescribed  in  MassaclinsetiB, 
as  early  as  1785.  Mass.  Laws,  1788,  p.  150. 

2.  In  what  name  to  issue.  The  writ,  as  appears, 
always  runs  in  the  name  of  the  state.  Camman" 
wealth  V.  Briggs,  16  Pick.,  203. 

The  state  in  all  cases  of  wrongful  detention  is  in 
legal  presumption  concerned  in  having  justice  done, 
and  therefore  must  be  a  party  to  the  proceeding  to 
remove  it  Wade  v.  Judge,  5  AUl,  130.  **  It  is  a  pre- 
rogative writ  which  the  King  may  send  to  any  place, 
he  having  a  right  to  be  informed  of  the  state  and 
condition  of  every  prisoner,  and  for  what  reason  he 
is  confined."  1  Ch.  Cr.L.,  119;  Bac.  Ahr.^  tit..  Hob. 
Corp.,  2. 

The  proceeding  in  habeas  corpus  ^  is  an  inquisi- 
tion by  the  Government  at  the  suggestion  and  instance 
of  an  individual,  but  still  in  the  name  and  capacity 
of  the  sovereign."  Per  Betts,  cited  in  Barry  v.  Merceis^ 
5  How.,  108. 

3.  To  whom  directed.  Wherever  a  person  is  impri- 
soned by  any  person  whatsoever,  whether  he  be  one 
concerned  in  the  administration  of  justice,  as  a 
sheriff^  gaoler,  &c.,  or  a  private  person,  such  as  a 
doctor  of  physic,  who  confines  a  person  under  pre- 
tence of  curing  him  of  madness,  &C.,  the  habeas 
corpus  must  be  directed  to  him.  Bac.  Abr.,  Hob.  Carp^ 
6 ;  Commonwealth  v.  Ridgeway,  2  Ashm.,  247. 

But  it  should  not  be  directed  in  the  disjtmctive ; 
for  example  to  the  sheriff  or  the  gaoler.  "  Where  a 
party  is  taken  by  a  warrant  of  the  sheriff  the  writ 
must  be  directed  to  him,  for  in  contemplation  of  law 
the  prisoner  is  in  his  custody,  and  the  writ  must  be 
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returned  with  the  body ;  but  where  the  prisoner  has 
been  immediately  committed  to  the  custody  of  the 
gaoler,  as  in  all  criminal  cases,  it  must  be  directed  to 
him."  1  Ch.  Cr.  L.,  126 ;  Bac.  Abr.,  Hob.  Corp.,  6. 

It  may  also  be  directed  to  any  one  participating 
in  the  ill^al  detention,  though  he  be  not  the  imme- 
diate actor  in  the  wrong.  Where  the  father  applied 
for  the  writ  to  obtiun  the  custody  of  his  infant  child, 
the  mother  having  it  with  her  at  her  father's,  where 
she  was  staying,  the  writ  was  held  to  be  properly 
directed  to  the  wife's  father.  The  People,  ex  rel.  Barry 
\.  Mercein,  3  Hill,  406. 

Ldl  Ohio,  it  is  provided.  Swan  Stat.,  453,  sec.  4., 
that: 

'*  The  person  having  the  custody  of  the  prisoner  may  in 
all  writs  of  habeas  corpus  be  designated  by  his  name  of 
oflBce,  if  he  have  any,  or  by  his  own  name ;  or,  if  both 
BQch  names  are  unknown  or  uncertain,  he  may  be  described 
by  an  assumed  appellation ;  and  any  one  who  is  served  with 
the  writ  shall  be  deemed  the  person  intended  thereby." 
8ec.  6.  "  The  person  to  be  produced  shall  be  designated  by 
his  name,  if  known,  and  if  that  is  unknown  or  uncertain,  he 
may  be  described  in  any  other  way  so  as  to  make  known 
who  was  intended." 

It  is  also  provided  by  the  statute  passed  Feb.  8, 
1847,  sec  1 : 

'*  That  in  case  of  confinement,  imprisonment  or  detention 
by  any  person  not  a  sheriff,  deputy  sheriff,  coroner,  jailor, 
constable,  or  marshal  of  this  state,  nor  a  marshal,  deputy 
maFshal  or  other  like  officer  of  the  courts  of  the  United 
States,  the  writ  of  habeas  corpus  shall  be  in  the  form  fol- 
lowing: 
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The  State  op  Ohio,  County;  u. 

[l.  8.]     To  the  Sherds  of  our  several  counties^  greeting  : 

We  command  you,  that  the  body  of  of  by 

of  imprisoned  and  restrained  of  his  liber^,  as 

it  is  said,  you  take  and  have  before  ,  a  judge  oi  our 

court  ,  or,  in  case  of  his  absence  or  Usability, 

before  some  other  judge  of  the  same  court,  at  ,  forth- 

with, to  do  and  receive  what  our  said  judge  shall  then  and 
there  consider  concerning  him  in  this  behalf;  and  summon 
the  said  then  and  there  to  appear  before  our  said 

judffe  to  show  the  cause  of  the  taking  and  detaining  of  the 
said  ,  and  have  you  there  this  writ,  with  your  doings 

thereon.    Witness,  &c. 

The  common  law  direction  of  the  writ  in  all  cases 
of  mere  private  restraint  has  been  altered  in  this  state. 
No  penalty  has  been  prescribed  in  cases  of  eloinment, 
and  perhaps  in  such  cases  further  lefifislation  may  be 
req  Jred  to  give  tiie  writ  tiie  efficiency  which  it  had 
at  common  law. 

The  writ  in  Massachussetts  and  Maine  is  required 
to  be  directed  in  like  manner ;  and  in  Kentucky,  on 
good  cause  shown,  the  officer  or  person  serving  the 
writ  may  be  directed  to  take  the  applicant  into  his 
custody,  and  produce  him  on  return  of  the  writ  So 
in  Indiana,  if  it  be  made  to  appear  in  any  case,  by 
satisfactory  proof  by  affidavit,  that  the  applicant  is 
illegally  held  in  custody,  confinement  or  restraint, 
and  that  there  is  good  reason  to  believe  that  such 
person  will  be  carried  out  of  the  jurisdiction  of  the 
court  or  judge  where  the  application  is  made,  or  will 
suflFer  some  irreparable  injury  before  compliance  with 
the  writ  of  habeas  corpus  can  be  enforced,  a  warrant 
stating  the  facts  may  be  issued  to  the  sheriff  to  take 
the  person,  &c.    And  in  Alabama,  when  the  detention 
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is  in  any  other  place  than  the  penitentiary,  or  the 
common  jaQ  of  the  county,  the  writ  commands  the 
sheriff  or  coroner  to  take  into  his  custody  the  person 
alleged  to  be  illegally  detained  or  confined,  and  forth- 
with to  have  him  before  the  judge,  &c. 

In  Mwie,  Massachusetts  and  Delaware,  the  con- 
cealing of  the  prisoner  or  changing  his  custody,  with 
the  intent  to  elude  the  service  of  the  writ  of  habeas 
corpus,  is  prohibited  under  severe  penalties ;  in  the 
last,  $3,600.  In  Indiana,  Arkansas  and  Alabama,  the 
act  is  declaftd  a  misdemeanor,  and  the  offender  sub- 
jected to  fine  and  imprisonment 


SECTION  VI. 

SEBVICE  OF  THE  WBTT. 

The  writ  at  common  law  and  under  the  statute  31 
Car.  2,  was  not  required  to  be  served  by  an  officer. 
The  solicitor  of  the  prisoner  or  any  person  in  his 
behalf  might  deliver  it  to  the  person  to  whom  it  was 
directed.  Hand's  Pr.,  73. 

Under  the  act  31  Car.  2,  it  might  be  delivered  to 
the  officer  to  whom  it  was  directed,  or  "  left  at  the 
gaol  or  prison  with  any  of  the  under  officers,  under 
keepers  or  deputy  of  said  officers  or  keepers" 

In  some  of  the  United  States,  special  provisions 
have  been  made  in  reference  to  the  mode  of  service 
where  an  evasion  of  service  is  attempted.  In  Louisi- 
ana and  Indiana,  where  the  person  or  officer  refuses  to 
receive  the  writ  it  will  be  sufficient  service  to  state  to 
him  the  contents  (and  probably  in  any  other  state) ; 


238        THE  WBIT  OF  HABEAS  C0BPU8.    [BOOK  IL 

and,  if  the  partj  conceal  himself  or  refuse  admittance, 
it  maybe  posted  up  on  his  residence  or  Hie  prison 
where  the  prisoner  is  confined. 

The  service  may  be  proved  by  the  oath  of  the 
party  making  it 
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CHAPTER  III. 


THE   EETUEN. 
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IV.  Nox-pmoDUOTiox  or  »■  bodt,  avd  thb  ftiASoas  TiBmBrom. 

V.  PbODUOTIOX  Of  »■  BODT,  AID  STATBMBHT  Of  0AU8B  Of  OAPTIO*  A>S 
OBTBXTIOV. 
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VIL  AXBMDMBaT  or  TBB  BBTVBir. 

VIIL  VBBiriCATioB  or  tbb  bbtubx. 
IX.  BrracT  or  bbtitbv  at  oommov  law. 
X.  ErraoT  or  tbb  bbtvbb  i>  tbb  Ubitbo  Btatbb. 

SECTION  I. 

GENERAL  NATUBE  OF  THE  BETUBN,  AND  MODE  OF  ENFORCING  IT. 

1.  Oeneral  nature  qf  the  return, 
1  Muet  be  made  without  delay, 
S.  May  be  et^oreed  by  altaehiment* 

1.  General  nature  of  the  return.  The  answer  in 
^ting,  signed  by  the  party  to  whom  the  writ  is 
addressed,  stating  the  time  and  cause  of  the  caption 
and  detention  of  the  prisoner  and  his  production 
hefore  the  court  or  judge,  or,  if  the  prisoner  be  not 
produced,  then  the  reasons  for  not  producing  him, 
constitutes  the  return. 

2.  Must  he  made  without  delay.  It  is  of  the  very 

^»enc6  of  the  proceeding  that  the  return  be  made 

without  delay.    It  was  the  neglect  of  this  duty  which 

supplied  the  staple  of  the  preamble  to  the  act,  31 

Car.  2  :  "  Whereas  great  delays  have  been  used  by 
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sheriffs,  gaolers  and  other  officers,  to  whose  custody 
any  of  the  King's  subjects  have  been  committed,  for 
criminal  or  supposed  criminal  matters,  m  making 
returns  of  writs  of  habeas  corpus,"  &c. 

Delays,  for  good  cause  shown,  will  be  permitted ; 
as,  where  the  person  confined  is  a  lunatic,  detained 
by  relatives  who  are  proceeding  in  good  faith  to 
obtain  a  commission  of  lunacy,  the  time  for  mating 
the  return  will  be  enlarged.  Rez  v.  Clarke^  3  Burr.^ 
1362. 

It  is  not  indispensable  that  the  party  to  whom  the 
writ  is  addressed  should  attend  before  the  court  or 
judge,  in  all  cases,  to  make  the  return,  unless  so 
required  by  statute.  If  the  prisoner  is  produced, 
th^  court  may  determine  tiie  legaUty  of  the  impri- 
sonment  in  the  defendant's  absence.  In  re  HakeweU^ 
22  Eng.  Law  and  Eq.,  395. 

3.  May  he  enforced  hy  attachment.  Prior  to  the  act, 
31  Car.  2^  the  mode  of  compelling  a  return  to  a 
habeas  corpus  was  by  taking  out  an  alias  habeas 
corpus  and  then  a  pluries,  and  if  no  return  was  made 
to  that,  an  attachment  issued  of  course.  Sometimes 
the  court  made  the  rule  on  the  officer  to  return  his 
writ,  and  if  disobeyed  they  might  proceed  against 
such  disobedience  in  the  same  manner  as  they 
usually  did  against  the  disobedience  of  any  other 
rule.  Bac.Ahr.j  Hob.  Corp.,  13,  sec.  8. 

This  oppressive  procrastination  and  shameful 
trifling  with  the  writ  was  designed  to  be  remedied 
by  the  act,  31  Car.  2. 

By  that  act  the  return  was  required  to  be  within 
three  days  after  the  service  of  the  writ,  "  unless  the 
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commitment  of  the  said  parly  be  in  any  place  beyond 
the  distance  of  twenty  miles  from  the  place  or  places 
where  such  court  or  person  is  or  shall  be  residing, 
and  if  beyond  the  distance  of  twenty  miles  and  not 
above  one  hundred  miles,  then  within  the  space  of 
ten  days,  and  if  beyond  the  distance  of  one  hundred 
miles,  then  within  the  space  of  twenty  days,  after 
Buch  delivery  aforesaid  and  not  longer." 

It  became  the  practice,  soon  after  this  act  was 
passed,  to  require  the  return  to  be  made  to  the  first 
writ,  and  to  enforce  obedience  by  an  attachment 
The  King  v.  Winton,  5  T.  i2.,  89. 

One  of  the  courts  of  the  United  States,  although 
regarding  this  act  as  furnishing  a  reasonable  rule  of 
proceeding  merely,  refused  to  grant  an  attachment 
before  the  expiration  of  the  three  days  allowed  in  the 
act  for  the  return.  TJ.  S.  v.  Collman  8^  Swartwout,  1 
CV.  C.  Rep.,  373 

In  the  United  States  an  attachment  may  issue  at 
once  upon  default  of  the  party  to  make  return  forth- 
witL  But  the  court  must  be  satisfied  by  proper 
evidence,  usually  the  aflBdavit  of  the  person  who 
niakes  the  service,  that  the  writ  has  been  served 
Wore  they  will  grant  an  attachment,  A  certificate 
of  service,  although  given  by  one  who  held  the 
office  of  sheriff,  was  held  insuflBcient.  "A writ  of 
habeas  corpus  was  issued,  directed  to  the  defendant 
(Wm.  Raborg),  to  bring  up  the  bodies  of  Walter 
'Wilson  and  others,  persons  of  color.  The  sheriff  of 
Somerset  sent  up  a  copy  of  the  writ,  with  a  certi- 
ficate of  service  upon  it.  The  defendant  did  not 
appear,  nor  return  the  writ,  and  it  was  suggested  that 

31 
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he  intended  to  depart  the  state,  taking  with  him  the 
persons  named  in  the  writ  It  was,  therefore,  moved 
that  an  attachment  issue ;  but  it  was  refused  because 
the  return  and  evidence  were  not  sufficient 

At  a  subsequent  day  the  affidavit  of  William 
Hoagland  was  read,  proving  the  service  of  the  habeas 
corpus ;  and  it  appearing  that  the  said  writ  had  not 
been  returned  by  the  said  Raborg,  it  was  on  motion 
ordered  that  an  attachment  do  forthwith  issue  agfainst 
him  for  contempt  of  the  court  in  disobeying  the  said 
writ  of  habeas  corpus.  The  State  v.  Raborgj  2  South.^ 
545 ;  see  also  Rex.  v.  Wright,  Str.,  915. 

The  court,  however,  will  not  grant  the  attachment 
unless  the  circumstances  are  such  as  to  excite  a  sus- 
picion of  a  willful  disobedience. 

Where  the  writ  was  only  served  the  preceding  day, 
although  returnable  immediately,  the  court,  on 
application  for  attachment,  refused  it,  there  being  no 
ground  for  supposing  that  a  return  would  not  be 
made.  Stockdale  v.  Hansard,  8  DoicLy  474.  In  several 
of  the  states  this  matter  is  regulated  by  statute. 


SECTION  II. 

FORM  OF  THE  RETURN. 

The  return  is  required  to  be  in  writing  and  signed 
by  the  party.  It  should  properly  be  addressed  to 
the  court  or  officer  to  whom  the  writ  is  returnable ; 
but  a  mistake  in  the  address  or  direction  will  not  be 
deemed  material.  It  was  moved  in  Brass  Croshy 
case,  2  W.  Bl.y  754,  to  discharge  the  prisoner,  on  the 
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ground  that  there  was  no  legal  return  to  the  writ 
because  it  was  directed  to  the  cliief  justice  only,  and 
not  to  the  other  judges  of  the  court.  But  the  court 
held  the  direction  to  be  surplusage  and  that  the 
return  might  be  good  without  any  direction  at  all. 


SECTION  III. 

GENERAL  REQUISITES  OF  THE  RETURN. 

The  command  of  the  writ  is  twofold,  the  produc- 
tion of  the  body  and  a  statement  of  the  cause  of  the 
caption  and  detention. 

The  requisites  of  the  return  may  be  considered 
under  the  following  heads : 

Ist.  The  non-production  of  tlie  body,  with  the 
reasons  therefor. 

2d.  The  production  of  the  body,  and  the  cause  of 
the  caption  and  detention. 


SECTION  IV. 

KOK-PRODUCTION  OP  THE  BODY  AND  THE  REASONS  TIlEREFOp. 


!•  Importance  of  the  production  of  the  body. 

2.  Digahility  from  want  of  poaseasion^  custody  or  power. 


*•  Diaability  from  neknea*  qf  prisoner. 

!•  Importance  of  the  production  of  the  body.  The 
P^'oduction  of  the  body  constitutes  an  essential  ele- 
°^^iit  of  this  proceeding.  It  is  called  a  summary 
P^tKJeeding.  It  is  one  of  applied  justice.  It  is 
served  with  all  the  energy  of  the  law.  It  begins 
^ith  a  power  which  belongs  only  to  the  final  process 
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of  Other  proceedings,  which  is  said  to  be  the  "  Ufe 
of  the  law."  It  deals  with  present  restraints  upon 
the  Uving  corporeal  man,  and  it  demands  his  presence 
before  the  comi;  face  to  face  with  his  jailor. 

Without  the  production  of  the  body,  said  the  Su- 
preme Court  of  Massachusetts,  the  writ  is  without 
effect;  the  case  has  no  status,  and  the  court  will 
hear  no  evidence  upon  the  question  of  the  validity 
of  the  imprisonment.  Commonwealth  v.  Chandler^  11 
Mass.  Rep.^  83. 

They  will,  however,  inquire  with  great  caution 
into  the  reasons  assigned  for  not  producing  the  body. 
There  are  several  reasons  which  are  accepted  as 
sufficient 

2.  Disability  from  want  of  possession,  custody  or 
power.  The  strictness  of  the  law  upon  this  point,  and 
the  consequences  of  an  evasive  return,  are  fully 
exempUfied  and  the  policy  of  the  rule  ably  vindi- 
cated in  the  leading  case  of  Rex.  v.  Winton,  5  T.  R., 
89,  which  was  heard  upon  a  rule  to  show  cause  why 
an  attachment  should  not  issue  against  the  defendant 
The  affidavit  of  J.  Greygoose,  on  which  the  writ  in 
that  case  issued,  stated  that  his  wife  was,  in  June 
1790,  seduced  by  the  defendant,  with  whom  she  con- 
tinued to  live  until  the  month  of  May  last,  when  she 
returned  to  her  husband ;  that  about  three  days  after- 
wards, in  consequence  of  a  letter  written  by  the 
defendant,  threatening  to  publish  her  conduct  in  case 
of  a  refiisal  to  go  back  to  him,  she  was  induced  to 
go  back  to  the  defendant,  who,  as  the  deponent 
believed,  detained  her  by  threats,  and  with  whom  she 
was  now  Kving  in  a  state  of  adultery,  but  that  she 
was  desirous  of  returning  to  her  husband.      The 
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return  was :  "  I  had  not  at  the  time  of  receiving  this 
writ,  nor  have  I  since  had,  the  body  of  the  within 
named  M.  Greygoose  detained  in  my  custody,  so  that 
I  could  not  have  her  before  the  within  named  W.  H. 
Ashurst,  as  within  I  am  commanded." 

BuLLER,  J.  "I  will  first  dispose  of  the  last  objection  against 
the  attachment,  because  it  is  of  more  general  consequence 
than  the  two  others.  Notwithstanding  what  is  to  be  found 
in  some  of  the  old  books  on  this  subject,  it  has  long  been 
settled  that  the  court  will  require  a  return  to  be  made  to  the 
first  writ  of  habeas  corpus ;  and  it  is  of  infinite  importance 
to  every  individual  in  the  kingdom  that  we  should  insist  on 
a  return  being  made  to  that  writ  without  issuing  an  alias  or 
pluries.  If  the  first  writ  be  not  obeyed  an  attachment  must 
issue  immediately.  Then  it  was  argued,  on  the  authority  of 
a  case  in  2  Lev,^  that  this  is  a  sufficient  return  ;  but  I  am  of 
opinion  that  that  case  is  by  no  means  an  authority  to  support 
this  return.  There  the  words  were  widely  diflferent  from 
those  used  in  this  case.  There  Sir  R.  Viner  returned  that 
*  he  had  no  such  person  in  his  custody,  nor  had  he  on  the 
day  of  issuing  that  (pluries)  writ,  or  afterwards.'  Here  the 
return  is,  *I  had  not  at  the  time  of  receiving  this  writ,  &c., 
nor  have  I  since  had  the  body,  &c.,  detained  in  my  custody, 
&c.'  This  is  an  equivocal  return  ;  the  defendant  does  not 
deny  having  the  party,  he  only  denies  the  detaining  of  her ; 
but  we  must  inquire  when  she  is  brought  up  whether  she  is 
detained  or  not." 

Gbose,  J.,  said :  "  The  court  always  look  with  a  watchful 
eye  at  the  returns  to  writs  of  habeas  corpus.  The  liberty 
of  the  subject  so  essentially  depends  on  a  ready  compliance 
with  the  requisitions  of  this  writ  that  we  are  jealous  when- 
ever an  attempt  is  made  to  deviate  from  the  usual  form  of 
the  return.  The  general  form  is,  '  that  the  party  has  not  the 
person  in  his  possession,  custody  or  power;'  that  has  not 
been  adopted  in  this  case,  but  another,  and  that  an  equivocal 
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one,  adopted  in  its  place,  '  detained,'  &c,  omitting  the  words 
*  power  and  possession^'  What  the  defendant  means  by  the 
word  *  detained,'  I  know  not ;  but  it  does  not  satisfy  me  that 
the  woman  is  not  under  the  defendant's  coDtrol."  Rule 
absolute. 

In  Elizabeth  Warmans  case^  1  W.  BI^  1204,  a  writ 
of  habeas  corpus  was  directed  to  Sir  David  Murray, 
Baronet,  commanding  him  to  produce  the  body  of 
Elizabeth,  wife  of  Edward  Warman,  with  the  causes 
of  her  taking  and  detaining ;  and  upon  affidavit  that 
he  detained  her  by  force  from  her  husband  for  unlaw- 
ful and  suspicious  purposes,  he  returned  that  he  did 
not  detain  and  never  had  detained  her.  The  court 
thought  this  was  no  answer  to  the  taking,  and  gave 
leave  to  amend  his  return,  which  he  did,  &c. 

The  same  doctrine  was  held  and  applied  in  the 
case  of  Samuel  Stacy,  Jr^  10  Johns.,  328,  where  it 
was  also  held  that  an  attachment,  where  the  return 
was  evasive,  would  not  in  all  cases  be  delayed  until 
a  rule  to  show  cause  why  it  should  not  issue  had 
been  served.  In  that  case  the  writ  was  directed  to 
Morgan  Lewis,  as  commander  of  the  troops  of  the 
United  States  at  Sackett's  Harbor,  and  imder  his  title 
of  "  General  of  Di^^ision  in  the  armv  of  the  United 
States."  He  returned  '*  that  the  within  named  Samuel 
Stacy,  Jr.,  is  not  in  my  custody.'' 

Kent,  Cn.  J.  "This  was  evidently  an  evasive  return.  He 
ought  to  have  stated,  if  he  meant  to  excuse  himself  for  the 
non-production  of  the  body  of  the  party,  that  Stacy  was  not 
in  his  *  possession  or  power.' 

"The  only  question  that  can  be  made  is  whether  the 
motion  for  an  attachment  shall  be  granted,  or  whether  there 
shall  be  only  a  rule  upon  the  party  offending  to  show  cause. 
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by  the  first  day  of  next  term,  why  an  attachment  should 
not  issue.  It  is  the  indispensable  duty  of  this  court,  and 
one  to  which  every  inferior  consideration  must  be  sacrificed, 
to  act  as  a  faithful  guardian  of  the  personal  liberty  of  the 
citizen,  and  to  give  ready  and  effectual  aid  to  the  means 
provided  by  law  for  its  security.  One  of  the  most  valuable 
of  those  means  is  this  writ  of  habeas  corpus,  which  has 
justly  been  deemed  the  glory  of  the  English  law. 

"  On  ordinary  occasions  the  attachment  does  not  issue 
until  after  a  rule  to  show  cause,  but  whether  it  shall  not 
issue  in  the  first  instance  must  depend  upon  the  sound  discre- 
tion of  the  court,  under  the  circumstances  of  the  particular 
case.  It  may  and  it  often  does  issue  in  the  first  instance, 
without  a  rule  to  show  cause,  if  the  case  be  urgent  or  the 
contempt  flagrant."  Rex  v.  Jojics^  Sir.,  185  ;  Davics  ex  dem* 
Powers  V.  Doe,  2  BL  Rep,^  892;  Rex  v.  Earl  Ferrers^ 
1  Burr.,  631. 

The  court  granted  the  attachment,  regarding  the 
case  as  urgent,  but  gave  it  an  alternative  form,  indi- 
cating thereby  that  they  did  not  regard  the  contempt 
as  flagrant.     The  following  is  a  copy  of  the  order : 

'<  Ordered,  that  an  attachment  in  this  cause  issue  against 
General  Morgan  Lewis,  but  that  the  same  be  accompanied 
with  a  copy  of  this  rule,  which  is  to  operate  as  instructions 
to  the  sheriff*  not  to  serve  the  same,  if  General  Morgan 
Lewis  shall  forthwith,  upon  service  of  a  copy  of  this  rule 
upon  him,  discharge  the  said  Samuel  Stacy,  Jr.,  or  shall 
cause  him  to  be  brought  before  Nathan  Williams,  Esq., 
commissioner,  &c.,  in  obedience  to  the  habeas  corpus  here- 
tofore issued  by  him  in  this  cause." 

It  was  formerly  held  that  the  return  should  show 
that  the  defendant  had  not  the  party  in  his  posses- 
sion, custody  or  power,  not  only  at  the  time  erf  the 
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return,  but  also  at  the  time  of  granting  the  writ 
"Habeas  corpus"  are  always  returned  in  the  preter- 
perfect  tense."  Sid.,  273  ;  The  King  v.  Wagstaff  and 
others,  Viner  Abr,,  Hah.  Corp.,  F.  Upon  a  pluries 
habeas  corpus,  the  return  was,  "I  have  no  such 
person  in  my  custody,  nor  had  I  on  the  day  of  the 
obtaining  of  this  writ,  nor  at  any  time  since."  The 
return  was  held  bad,  for  it  did  not  appear  that  he 
had  not  the  custody  on  the  day  of  the  obtaining  of 
the  first  writ  2  Lev.,  128;  The  King  v.  Sir  Roht. 
Viner,  Viner  Ahr.,  Guardian  and  Ward,  p.  4,  7nar' 
ginal  note. 

There  is  no  doubt  that  it  ought  to  show  at  least 
that  he  had  not  the  person  in  his  "possession, 
custody  or  power,"  at  the  time  of  the  service  of  the 
writ  or  at  any  time  after.  In  the  case  of  The  State 
V.  Philpot,  Dudley  Geo,  Rep.,  46,  this  point  was  fully 
discussed.  The  defendant  had  been  imprisoned 
for  contempt  in  making  an  evasive  return.  It  was 
objected  that  "  the  order  of  imprisonment  was  illegal 
in  this,  that  it  was  impossible  for  him  to  perform,  and 
because  the  court  was  not  authorized  to  require  the 
production  of  the  boy  as  the  condition  of  his  purging 
his  contempt  if  any  were  committed." 

The  court  answered  :  "  As  has  been  repeatedly  said  the 
attachment  was  for  an  evasion  and  disobedience  of  the  writ, 
and  the  only  condition  imposed  on  him  was  obedience.  His 
obedience  was  not  made  to  depend  upon  the  arbitrary  will 
of  the  judge,  but  upon  his  own  will  if  that  will  should  lead  to 
action.  That  such  an  order  is  not  illegal  must  be  manifest 
to  any  one  who  considers  the  order  and  allows  to  the  court 
the  power  of  enforcing  its  own  process.    Such  orders  are  of 
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common  occurrence  and  are  absolutely  necessary  for  the 
attainment  of  justice.  They  are  issued  and  enforced  against 
sherifis,  justices  of  the  peace  and  constables  who  collect 
money  and  neglect  or  refuse  to  pay  it  over  when  ordered  to 
do  so ;  to  compel  the  production  of  personal  chattels  under  a 
warrant  of  restitution,  and  in  a  variety  of  instances  of  small 
importance  compared  with  personal  liberty ;  and  it  would 
be  a  very  singular  defect  of  power  in  the  court  not  to 
possess  the  same  means  of  enforcing  the  writ  of  habeas  cor- 
pus. If  the  court  had  the  right  to  issue  the  writ  it  had  the 
right  to  compel  tbe  production  of  the  boy,  and  to  use  the 
only  means  adequate  to  that  end.  Senator  Clinton's  opinion 
in  the  case  of  Yates^  6  Johns.j  507,  contends  that  the  com- 
mitment to  be  legal  must  be  definite,  and  terminable  either 
by  the  efflux  of  time,  or  on  the  doing  of  some  act  by  the 
prisoner.  We  are  of  opinion  that  Philpot  ought  to  remain 
attached  until  he  produce  the  boy  James,  or  shows  that  it 
is  impossible  to  produce  him."  The  evidence  showed  that 
after  the  service  of  the  habeas  corpus  Philpot  had  had 
possession  of  the  boy  and  sold  him,  and  that  he  had  been 
taken  away  west.  "  If  Phil-pofs  return  had  shown  that 
neither  at  the  service  of  the  vrrit  nor  at  any  time  since  had  the 
hoy  been  in  his  possession^  custody ^  power  or  control^  it  vx>uld 
have  been  full  and  perfect  ;  btU  he  evades  a  part  and  will  not 
swear  that  at  the  service  of  the  writ  the  boy  was  not  in  his  power 
or  control.  Had  Philpot,  however,  sworn  that  the  boy  was  not 
in  his  possession,  power  or  custody,  still  if,  looking  into  the  facts 
stated  in  the  return,  the  conscience  of  the  court  should  not  be 
satisfied  that  all  the  material  facts  were  disclosed,  it  was  not 
lomd  to  discharge  himJ*^ 

It  seems  also  that  the  return  will  be  considered 
evasive  although  suflScient  on  its  face,  if  the  evidence 
shows  that  the  party  restrained  was  removed  to  avoid 
the  process  after  notice  that  it  would  be  applied  for. 

32 
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The  case  of  the  United  States  v.  Thom(fs  N.  Davis j  5 
Cr.  C.  C.  Rep.,  622,  A.  D.  1840,  is  an  interesting  one, 
showing  the  favorable  action  of  this  doctrine. 

That  was  a  proceeding  in  habeas  corpus.  The 
writ  was  directed  to  Thomas  N.  Davis,  commanding 
him  to  have  before  the  court  the  bodies  of  Israel 
Brinkley,  Emanuel  Price  and  Maria  Course,  persons 
of  color,  with  the  cause  of  their  detention. 

The  f  etum  of  the  writ  by  Davis  stated  upon  oath, 
that  he  purchased  the  negroes  publicly  in  the  bar- 
room of  Lloyd's  tavern  in  the  city  of  Washington, 
as  slaves  for  life,  from  one  Joseph  Woodall,  on  the 
31st  December,  1839,  and  took  from  him  a  bill  of 
sale  warranting  the  title  to  the  negroes,  and  that  they 
were  slaves  for  life ;  which  bill  of  sale  he  produces 
as  part  of  his  return  ;  that  he  paid  for  them  the  sum 
of  $1,200,  which  he  avers  to  be  a  reasonable  price 
for  them ;  that  he  never  had  any  reason  to  doubt 
that  they  were  slaves  for  life  as  they  were  warranted 
to  be.  It  was  also  averred  by  Davis  in  the  return, 
that  the  said  individuals  were  removed,  as  he  believed, 
beyond  the  District  of  Columbia,  before  the  service 
of  the  said  writ  of  habeas  corpus,  and  before  he 
heard  of  the  existence  of  such  process,  and  that  they 
were  now  beyond  his  control  and  out  of  his  custody, 
and,  as  he  believed,  beyond  the  District  of  Columbia. 

A  number  of  witnesses  were  sworn  and  examined, 
whose  testimony  tended  to  show  that  Davis  had 
removed  the  negroes  because  he  suspected  they 
would  apply  for  a  writ  of  habeas  corpus. 

Mr.  Key,  for  the  prisoners,  moved  for  an  attach- 
ment, and  contended  that  the  return  was  evasive. 
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because  it  did  not  deny  that  the  prisoners  were  in 
his  power,  or  that  he  was  unable  to  produce  them ; 
also,  that  the  sending  the  prisoners  away  with  intent 
to  avoid  the  expected  process  of  tlie  court  was  itself 
an  obstruction  of  justice  and  a  contempt  of  the 
court 
The  court  made  the  following  order : 

"  The  court  having  examined  and  considered  the  return 
of  the  said  Thomas  N.  Davis  to  the  writs  of  habeas  corpus 
aforesaid,  and  having  heard  counsel  thereupon,  do  adjudge  the 
said  answer  to  be  evasive  and  insufficient,  and  that  the  said 
Davis  is  bound  to  produce  the  bodies  of  the  said  negroes, 
mentioned  in  the  said  writs,  before  the  court ;  and  the  said 
Davis  being  now  present  in  court  and  refusing  to  produce 
the  said  negroes,  it  is  therefore,  this  16th  day  of  January, 
1840,  ordered  that  the  said  Davis  be  committed  to  the  custody 
of  the  marshal,  until  he  shall  produce  the  said  negroes,  or  be 
otherwise  discharged  in  due  course  of  law."  It  appearing 
to  the  court  afterwards,  that  the  negrd  Israel  Brinkley  had 
run  away,  and  had  been  taken  up  and  lodged  in  jail  in 
Baltimore,  they  modified,  on  the  18th  of  January,  the  order 
of  commitment  so  as  to  relate  only  to  the  cases  of  the 
other  two.  On  the  20th  of  January,  being  the  last  day  of 
the  term,  Davis  caused  these  to  be  brought  into  court, 
who  subsequently,  under  a  petition  for  freedom,  filed  in 
accordance  with  the  laws  of  Maryland,  of  1796,  established 
their  right  to  freedom  and  were  discharged. 

The  allegation  in  the  return,  that  the  party  is  not  in  the 
possession,  power  or  custody  of  the  defendant,  will  not 
entitle  the  defendant  to  be  discharged  if  there  is  any  reason 
to  sQspect  that  he  has  not  stated  the  whole  truth.  In 
t/niterf  Statti  V.  Greeuj  3  Masons  482,  Story,  J.,  said  :  "  The 
court  will  look  into  all  the  facts  stated  in  the  return,  and 
Avill  not  discbarge  the  defendant  simply  because  he  declares 
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the  infant  not  to  be  in  his  possession,  power  or  custody,  if 
the  conscience  of  the  court  is  not  satisfied  that  all  the 
material  facts  are  disclosed." 

In  some  of  the  foregoing  cases,  it  appears  that  the 
court  heard  proofs,  and  by  them  determined  the 
return  to  be  evasive;  and  in  the  case  of  Leonard 
Watson^  36  Eng.  C.  i.,  254,  the  court  received  an  aflS- 
davit  to  the  falsity  of  the  return  as  a  predicate  for  a 
rule  upon  the  defendant  to  show  cause  why  he  should 
not  be  attached  for  contempt 

The  identical  words  "possession,  custody  and 
power "  are  not  essential,  though  the  court  regards 
any  deviation  from  them  with  jealousy,  per  Grose, 
J.,  Rex  V.  Wintouy  5  T.  R.,  89 ;  but  where  the  facts 
stated,  not  being  controverted,  satisfy  the  judgment  of 
the  court,  the  return  will  be  sufficient,  as  in  the  case 
of  Rex  V.  Wright,  Str.,  915,  the  habeas  corpus  being 
directed  to  the  defendant,  a  doctor,  to  bring  up  a 
woman  under  his  care  for  lunacy,  he  returned  "  that 
before  the  delivery  of  the  writ  he  had  delivered  the 
woman  to  her  husband,  and  that  he  does  not  know 
where  she  is,  nor  can  he  produce  her."  The  court 
held  the  answer  sufficient. 

So  if  the  return  be  that  before  the  coming  of  the 
writ,  the  prisoner  was  discharged  out  of  defendant's 
custody  by  competent  legal  authority.  Rex  v,  Bethuen, 
Andr.,  281.  Also  it  is  a  good  retiun  that,  before 
the  coming  of  the  writ,  the  party  "  had  by  force  and 
arms  broke  the  said  prison,  and  out  of  my  custody, 
without  any  leave  and  against  my  will,  escaped  and 
fled  to  places  to  me  unknown,  and  is  not  yet 
brought  back  or  retaken/'  Impeys  Sheriff,  530. 
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2.  Disability  from  sickness  of  prisoner.  It  is  a  good 
return  by  the  defendant  to  the  writ  that  the  party  is 
sick  and  languishing,  so  that  he  could  not  have  the 
body  without  danger  and  peril  of  his  life.  Lib.  Intr.j 
190;  Kitch.,  258;  Dolt.,  250;  Impey's  Sheriff,  527. 

But  regularly,  in  such  case  the  return  should  be 
accompanied  and  sustained  by  medical  opinion.  In 
the  case  Ex  parte  Bryant,  2  Tyler  Rep.,  269,  the 
sheriff  to  whom  the  writ  was  directed  returned  "  that 
the  prisoner  was  in  his  custody,  but  sick  and  languish- 
ing, so  that  he  could  not  be  removed  without  endan- 
gering his  life,  and  he  therefore  prayed  to  be  in 
mercy  for  not  obeying  the  writ."  This  return  was 
objected  to,  and  a  rule  upon  the  sheriff  moved  for 
for  a  contempt,  but  the  court  refused  it,  saying: 
**  The  return  is  satisfactory  to  the  court  If  the  pri- 
soner be  dangerously  sick,  it  is  a  suflBcient  reason 
why  he  should  not  have  been  removed ;  but  a  return 
of  this  nature,  it  is  expected,  will  in  future  be  accom- 
panied with  affidavits  of  physicians,  that  the  court 
may  judge  whether  the  bodily  indisposition  of  the 
prisoner  be  so  great  as  to  justify  the  sheriff  in  his 
disobedience  to  the  writ" 

It  was  held  at  common  law,  when  it  was  the  pre- 
vailing opinion  that  a  return  could  not  be  contradicted, 
"that  if  a  gaoler  return  one  languidus  when  the  party 
himself  brings  his  habeas  corpus,  and  is  in  good 
health,  an  attachment  shall  issue  against  him ;  other- 
wise, if  the  habeas  corpus  was  brought  by  another." 
Bac,  Abr.y  Hab.  Corp,,  8. 

ylf  the  person  confined  is  too  weak  or  too  much 
deranged  to  be  brought  into  court  they  will  make  a 
rule  that  certain  persons  have  access  to  him,  Rex  v. 
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Wright,  2  Burr.  Eep.,  1099;  Rex  v.  Turlington,  3 
Burr.,  1115,  but  will  not  give  that  liberty  unlesd  to 
persons  who  have  some  pretensions  to  demand  it 
Eex  V.  Clark,  3  Burr.,  1362. 

It  has  been  observed  that  on  the  application  it  was 
made  the  duty  of  the  court  or  judge  to  examine  the 
conmiitment  where  a  copy  was  produced  to  see 
whether  it  was  "  for  treason  or  felony,  plainly  and 
especially  expressed,"  or  whether  the  prisoner  was 
"  convict  or  in  execution  by  legal  process."  Yet  if 
the  writ  be  issued  this  question  may  be  again  pre- 
sented for  more  complete  consideration  and  deter- 
mination; and  this  appears  to  have  been  allowed 
without  the  production  of  the  body  under  the  impli- 
cation arising  upon  a  clause  in  the  1st  section  of  the 
act  of  31  Car.  2. 

In  a  case  cited  in  10  Pet.  C.  L.,  199,  n.,  it  is  said 
that,  "  although  the  body  of  the  prisoner  is  usually 
returned  with  the  ^Tit,  the  reasons  of  the  prisoner's 
detention  are,  however,  sometimes  returned  without 
actually  bringing  up  the  applicant ;  as  where  he  is 
charged  with  treason  or  felony,  clearly  expressed  in 
the  warrant  of  commitment,  or  imprisoned  for  any 
civil  cause  of  action,  or  in  execution ;  and  in  either 
case  the  return  must  distinctiy  show  by  whom  and 
for  what  cause  the  prisoner  was  conMnitted." 

This,  however,  is  not  only  an  exception  to  the 
general  rule  but  should  be  regarded  as  a  particular 
indulgence,  for  if  the  officer  had  a  right  to  stand  upon 
his  construction  of  the  warrant  of  conmiitment,  there 
would  have  boon  but  little  jrainod  by  the  act  of  31 
Car.  2. 
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SECTION  V. 

PRODUCTION  OP  THE  BODY  AND  STATEMENT  OP  THE  DAT  AND 
CAUSE  OP  THE  CAPTION  AND  DETENTION. 

1.  Statement  qf  the  cause  of  caption. 

2.  St€Uement  qf  the  ccatae  of  detention. 

1.  Statement  of  the  cause  of  caption.  The  writ 
requires  not  only  that  the  cause  of  the  detention 
should  be  shown ;  but  also  the  day  and  cause  of  the 
caption.  The  supposition  of  the  writ  is  that  the 
detention  is  by  the  same  authority  under  which  the 
caption  was  made,  and  the  aim  and  effect  of  the  writ 
is  to  require  the  defendant  to  show  the  cause  of  the 
imprisonment  and  when  it  commenced.  For  the- 
object  of  the  proceeding  in  habeas  corpus,  is  to  set 
the  prisoner  free  from  present  illegal  restraint,  and  he 
is  entitled  to  it  although  the  original  taking  was  law- 
ful. 4  Inst.,  290. 

And  if  at  the  time  of  the  return  the  defendant 
shows  a  legal  cause  for  restraint  then  imposed,  the 
prisoner  will  not  be  discharged  notwithstanding  the 
original  taking  may  have  been  without  any  legal 
authority.  Daw's  Case,  18  Penn.  Rep.,  37. 

And  though  the  original  warrant  of  commitment 
be  irregular,  yet,  if  a  regular  warrant  of  detainer  for 
the  same  offence,  issued  subsequently  to  the  writ  of 
habeas  corpus,  be  returned,  the  court  will  remand  the 
prisoner.  Rex  v.  Gordon,  1  Barn.  Sf  Aid.,  572,  n. 

The  cause  of  the  caption  appears  not  to  be  material, 
only  as  it  stands  connected  with  continuing  restraint, 
or  the  good  faith  of  the  defendant  in  not  complying 
with  the  command  of  the  writ  to  produce  the  body. 
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It  is  not  to  be  prosecuted  as  an  independent  inquiry 
in  this  proceeding,  for  it  furnishes  no  remedy  for  false 
imprisonment  abeady  overpast. 

2.  Statement  of  the  cause  of  detention.  The  produc- 
tion of  the  body  does  not  satisfy  the  demand  of  the 
writ.  If  the  party  having  brought  the  body  into 
court,  refuses  to  return  the  cause  of  the  caption  and 
detention,  he  is  subject  to  be  proceeded  against  for 
contempt;  and  may,  by  attachment,  be  compelled 
to  make  the  return.  Newman! $  case,  2  West,  haw  Jour. 

To  justify  the  detention,  the  return  must  show  it 
to  be  founded  on  sufficient  authority,  either  public  or 
private.  Detention  by  public  authority  may  be  by 
commitment  in  writing,  as  by  special  warrant,  or  by 
process  of  law  not  in  writing,  as  by  an  order  of 
court  or  by  authority  of  law. 

Detention  by  private  authority  must  be  founded 
upon  some  right,  growing  out  of  the  domestic  or 
civil  relations. 

1st.  Where  there  is  a  warrant  in  writing:  it  must 
be  returned,  for  otherwise  it  would  be  in  the  power 
of  the  jailor  to  alter  the  case  of  the  prisoner  and 
make  it  either  better  or  worse  than  it  is  upon  the 
warrant,  and  if  he  may  take  upon  himself  to  return 
what  he  will,  he  makes  himself  judge  ;  whereas  the 
judge  ought  to  judge  and  that  upon  the  warrant 
itself.  Bac.  Ahr.,  Hah.  Corp.,  B.,  sec.  9 ;  Semb.,  5  Mod.^ 
159  ;  1  Salk.,  349. 

The  whole  commitment  must  be  set  out.  Matter  of 
Power,  2  Russ.,  583. 

The  return  in  such  cases  need  not  be  confined  to 
the  particular  warrant  placed  in  the  hands  of  the 
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officer.  If  it  contains  recitals  or  references  to  other 
papers,  documents  or  proceedings  relating  to  the 
authority  to  commit,  they  may  be  embodied  in  the 
return. 

Where,  however,  a  written  warrant  is  not  material  to 
the  legality  of  the  imprisonment,  it  may  be  omitted 
from  the  return,  although  it  exists ;  and  if  attempted 
to  be  set  forth,  the  general  return  will  not  be  vitiated 
by  great  mistakes  in  setting  it  out.  Leonard  Watsoris 
case,  36  E.  C.  X.,  254. 

2d.  Where  the  commitment  is  not  under  any  war- 
rant in  writing,  or  the  restraint  is  by  private  autho- 
rity, the  return  must  set  forth  all  the  facts  which  are 
rehed  on,  to  justify  the  imprisonment  or  restraint 

Where  the  commitment  is  in  court  to  a  proper 
officer  there  present,  there  is  no  warrant  of  commit- 
ment, and  therefore  there  can  be  no  return  of  a 
warrant  in  hsec  verba,  but  the  officer  must  return  the 
truth  of  the  whole  matter.  Rex  v.  Clark,  1  Salh,  349. 

Where  an  officer*  holding  a  prisoner  thus  com- 
mitted by  a  court  of  record,  is  called  on  to  show 
the  cause  of  detention  he  must  produce  a  copy  of 
the  record  of  the  commitment  as  the  cause. 

"A  commitment  for  legal  cause  of  any  man  present  in 
court,  by  an  order  of  a  competent  court  entered  of  record, 
ifl  still  a  legal  commitment  and  the  sheriff  is  bound  to  obey 
the  order.  The  prisoner  knows  for  what  cause  and  by  whom 
he  is  committed  ;  and  he  may  at  any  time  have  a  copy  of 
the  record.  And  the  sheriff,  if  called  upon  to  justify  the 
imprisonment,  or  to  certify  the  cause  of  it,  may  have  access 
to  the  same  record,  a  copy  of  which  the  clerk  will  give 
him,   ex  officio.    Where   a  prisoner  comes  into  court  on 

33 
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recognizance,  and  after  conviction  is  sentenced  to  imprison- 
ment, the  sheriff  is  obliged  immediately  to  obey  the  order 
of  the  court,  and  to  commit  the  prisoner  in  execution ;  and 
on  application  to  the  clerk,  he  may  have  a  copy  after 
sentence."  Randall  v.  Bridge^  2  Mom^  549. 

In  such  cases  the  return  need  not  be  confined 
to  the  simple  copy  of  the  order  of  commitment  but 
may  include  copies  of  any  other  orders  or  proceed- 
ings referred  to  in  the  order  of  commitment,  showing 
the  grounds  of  the  conunitment 

Where  the  sheriff  returned  that  he  held  the  prisoner 
by  order  of  the  Court  of  Chancery,  which  order  refer- 
red to  a  former  attachment  setting  forth  the  grounds 
of  commitment  and  from  which  the  prisoner  had  been 
discharged  by  a  judge  of  the  Supreme  Court  in  vaca- 
tion, on  another  habeas  corpus,  and  the  sheriff  also 
returned  the  attachment  and  proceedings  prior  to  the 
last  order  of  commitment ;  held  that  the  sheriff  could 
not  return  the  true  cause  of  the  caption  without  also 
stating  the  original  attachment  and  subsequent  orders ; 
and  that  the  whole  might  be  received  and  examined 
by  the  court   Yales*  case,  4  Johns.j  317. 

In  Indiana  the  officer  or  person  upon  whom  the 
writ  is  served  is  required  to  state  in  his  return, 

"  Plainly  and  unequivocally :  1.  Whether  he  have  or  have 
not  the  party  in  custody  or  under  his  power  or  restraint. 
2.  If  he  have  the  party  in  his  custody  or  power  or  under  his 
restraint,  he  shall  state  the  authority  and  the  cause  of  such 
imprisonment  or  restraint,  setting  forth  the  same  at  large. 
3«  If  the  party  be  detained  by  virtue  of  any  writ,  warrant,  or 
other  written  authority,  a  copy  thereof  shall  be  annexed  to 
the  return,  and  the  original  shall  be  produced  and  exhibited 
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to  the  court  or  judge,  on  the  hearing  of  such  return.  4.  If  the 
officer  or  person  upon  whom  such  wHt  shall  have  been 
served  shall  have  had  the  party  in  his  power  or  custody  or 
under  restraint  at  any  time  prior  or  subsequent  to  the  date 
of  the  writ  of  habeas  corpus,  but  such  officer  or  person  has 
transferred  such  custody  or  restraint  to  another,  the  return 
shall  state  particularly  to  whom,  at  what  time  and  place,  for 
what  cause,  and  by  what  authority,  such  transfer  took 
place." 

If  from  sickness  or  infirmity  the  prisoner  cannot 
be  produced  without  danger,  that  fact  may  be 
returned  imder  oath,  and  the  court,  if  satisfied  of  the 
truth  of  it,  may  proceed  as  if  the  party  was  produced, 
or  adjourn  the  hearing  until  he  can  be  produced. 

Somewhat  similar  provisions  are  contained  in  the 
laws  of  Alabama,  Arkansas,  Maine,  Massachusetts 
and  Ohio. 


SECTION  VI. 

CERTAINTY  REQUIRED  IN  THE  RETURN. 

The  same  strictness  has  never  been  applied  to  the 
return  to  a  habeas  corpus  which  was  applied  to 
pleadings  in  civil  actions.  In  an  early  case,  City  of 
London  case,  8  Co.,  127,  b,  128,  a;  2  Roll.  Rep.,  158,  it 
was  sidd,  "It  was  objected  that  the  said  return  con- 
sists much  in  recital,  which  ought  to  have  been 
dffectly  and  certainly  alleged.  To  which  it  was 
answered  and  resolved,  that  this  is  not  on  a  demurrer 
in  law,  but  a  reti#n  on  a  writ  of  privilege,  upon 
which  no  issue  can  be  taken  or  demurrer  joined ; 
neither  upon  our  award  herein  doth  any  writ  of  error 
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lie,  and  therefore  the  return  is  no  other  but  to  inform 
the  court  of  the  tmth  of  the  matter  in  which  such  a 
precise  certainty  is  not  required  as  in  pleading/'  It 
will  be  seen  that  this  "  resolution "  of  the  court  fell 
far  short  of  settling  the  law,  even  in  England,  in 
respect  to  some  of  the  propositions  or  recitals  con- 
tained in  it.  It  shows,  however,  that  the  same 
certainty  was  not  required  in  the  return  which  was 
required  in  pleading,  yet  some  certainty  was  required, 
and  precisely  what  that  was,  it  would  be  difficult  to 
define.  In  the  case  of  Rex  v.  Home,  Cowp.,  672, 
Lord  Chief  Justice  De  Gray  speaking  upon  the  gene- 
ral rule  of  certainty  in  pleading,  observed:  "Though 
the  law  requires  certainty,  we  have  no  precise  idea 
of  the  signification  of  the  word,  which  is  as  indefinite 
in  itself  as  any  word  that  can  be  used."  We  have, 
however,  a  statement  of  the  rule  and  the  reasons  of  • 
it  in  the  case  of  The  King  v.  Lyme  Regis,  Doug. 
Rep,,  150,  with  as  much  precision  as,  perhaps,  can 
elsewhere  be  found.  Buller,  Justice,  speaking  of 
returns  to  mandamus,  in  which  he  said  the  same  cer- 
tainty was  required  as  in  returns  to  writs  of  habeas 
corpus,  says :  "  It  is  one  of  the  first  principles  of 
pleading  that  you  have  only  occasion  to  state  facts ; 
which  must  be  done  for  the  purpose  of  informing  the 
court  whose  duty  it  is  to  declare  the  law  arising  upon 
those  facts,  and  to  apprise  the  opposite  party  of  what 
is  meant  to  be  proved  in  order  to  give  him  an  oppor- 
tunity to  answer  or  traverse  it." 

"  Lord  Coke  has  distinguished  ^rtainty  in  pleading 
into  three  sorts : 

1st.  Certainty  to  a  common  intent  which  is  suffi- 
cient in  a  plea  in  bar. 
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"2d,  Certainty  to  a  certain  intent  in  general,  as  in 
counts,  replications,  i&c.,  and  so  in  indictments. 

"  3d.  Certainty  to  a  certain  intent  in  every  particu- 
lar, which  is  necessary  in  estoppels. 

"  The  second  of  those  sorts  is  all  that  is  requisite 
here ;  and  I  take  it  to  mean,  what  upon  a  fair  and 
reasonable  construction,  may  be  called  certain,  with- 
out recurring  to  possible  facts  which  do  not  appear." 
In  Watsons  case,  9  Ad.  S^  jB.,  371;  36  E.  C.  i., 
254,  the  subject  was  particularly  considered,  and  the 
oourt  held  that :  The  return  does  not  require  minute 
correctness,  if  the  substance  of  the  facts  is  stated. 

If  the  return  alludes  to  documents  which  are  not 
Xuaterial  to  the  validity  of  the  imprisonment,  they 
xieed  not  be  specially  set  forth. 

K,  however,  in  attempting  to  set  out  such  docu- 
xnents,  the  defendant  intentionally  misstate  them, 
Xieither  their  immateriality  nor  the  circumstance  that 
the  prisoner  had  not  been  injured  by  the  falsehood, 
^ill  protect  him  from  an  attachment  for  contempt 

A  return  stating  a  capital  conviction  for  high  trea- 
son and  felony  and  a  commutation  of  the  sentence, 
is  sufficient  without  specifying  the  treason  or  felony. 
"  Minute  correctness  "  is  not  required ;  but  the  facts 
necessary  to  warrant  the  detention  must  in  substance 
be  alleged.    They  will  not  be  presumed.    Where  the 
habeas  corpus  was  brought  for  the  discharge  of  an 
apprentice  above  the  age  of  twenty-one,   a  return 
stating  the  custom  of  London,  that  every  citizen  and 
freeman  of  the  city  may  take  as  an  apprentice  any 
person  above  the  age  of  fourteen  and  imder  twenty- 
one,  to  serve  for  seven  years  or  more,  must  show  that 
the  apprentice  was  within  those  ages  when  he  bound 
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himself  apprentice ;  for  the  court  will  not  intend^ that 
from  matter  dehors  the  return.  Eden's  case^  2  M.  S^ 
S.,  226. 


SECTION  VII. 

AMENDMENT  OP  THE  RETURN. 

In  England  it  seems  that  before  the  return  be  filed 
any  defect  in  form,  or  the  want  of  an  averment  of  a 
matter  of  fact  may  be  amended ;  but  this  must  be  at 
the  peril  of  the  officer  in  the  same  manner  as  if  the 
return  were  originally  what  it  is  after  amendment 
After  the  return  is  filed  it  becomes  a  record  of  the 
court  and  cannot  be  amended.  1  Mod.,  102,  103.  So 
the  omission  of  the  words  in  which  the  contempt 
consists.  Cro.  Car.,  133.  In  like  manner  the  writ 
may  be  amended  before  it  is  returned  and  filed,  but 
not  afterwards.  2  Lib.  Abr.,  2. 

It  was  held,  however,  in  Leonard  WatsorCs  case,  36 
Eng.  0.  L.,  254,  that  the  return  might  be  amended 
after  return  filed.  It  has  been  customary  in  the 
United  States  to  allow  amendments  to  be  made  at 
any  time  before  the  decision  of  the  case,  where  it 
appejired  to  the  com-t  to  be  necessary  to  the  ends  of 
justice. 

In  Pennsylvania,  the  Act  of  1785,  section  1,  pro- 
vides that  "  the  return  by  leave  of  the  judge  may  be 
amended  before  or  after  it  is  filed."  So  in  Delaware, 
Rev.  Stat.,  1852, ;?.  412,  sec.  5. 

Undoubtedly  anywhere  in  the  United  States  it  is 
competent  for  the  court  to  permit  an  amendment  at 
any  time  before  the  final  disposition  of  the  case. 
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SECTION  vm. 

VEBIFICATION  OF  THE  RETURN. 

At  common  law  no  affidavit  was  required  to  the 
return.  Leonard  Watson's  case,  36  Eng.  C.  i.,  285. 
But  in  many  of  the  states  it  is  required  that  the 
Tetum  shall  be  under  oatL 

In  Ohio,  Swn.  St.,  454,  sec.  7,  it  is  required  that 
the  return  or  statement  shall  be  signed  by  the  per- 
son making  it;  and  shall  be  sworn  to  by  him,  unless 
lie  is  a  sworn  public  officer,  and  makes  the  return  in 
Ills  official  capacity.  So  in  Indiana,  Rev.  St.,  1843, 
929,  sec.  5;  and  in  New  York,  2  Rev.  St.,  1852,  800, 
^sec.  47. 


SECTION  IX. 

EFFECT  OF  THE  RETURN  AT  COMMON  LAW. 

In  2  Hawk.  P.  C,  ch.  15,  sec.  78,  it  is  said  : 

''  It  seems  to  be  agreed  that  no  one  can  in  any  case  con- 
trovert the  truth  of  the  return  to  a  habeas  corpus,  or  plead 
or  suggest  any  matter  repugnant  to  it." 

In  the  examination  of  the  judges  before  the  House 
of  Lords,  in  1758,  the  following  question  was  addressed 
to  them: 

"Whether  in  all  cases  whatsoever,  the  judges  are  so 
bound  by  the  facts  set  forth  in  the  return  to  the  writ  of 
habeas  corpus,  that  they  cannot  discharge  the  person  brought 
up  before  them,  although  it  should  appear  most  manifestly 
to  the  judges,  by  the  clearest  and  most  undoubted  proof,  that 
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ach  return  is  false  in  fact,  and  that  the  person  so  brought 
ip  is  restrained  of  his  liberty  by  the  most  unwarrantable 
means,  and  in  direct  violation  of  law  and  justice?" 

The  answers  of  the  several  judges,  though  dis- 
agreeing in  some  particulars,  are  nevertheless  curious 
and  instructive.  They  show  at  least  that  the  propo- 
sition above  quoted  from  Haxckins*  P.  C,  was  not,  in 
its  absolute  form,  the  law. 

Lord  Ch.  J.  Willes,  Justices  Noel,  Bathurst,  Clive 
and  Baron  Legge,  answered  categorically  in  the 
negative. 

Mr.  Justice  Foster,  who  was  absent,  subsequently 
concurred  with  them.  He  also  addressed  a  letter  to 
Ch.  Baron  Parker  expressing  his  views  at  length, 
which  is  cited  post. 

The  other  judges  gave  qualified  answers. 

Mr.  Baron  Smythe  :  "  The  judges  were  so  bound  by  the 
facts  set  forth  in  the  return  to  the  writ  of  habeas  corpus, 
that  they  cannot  enter  into  proof  by  affidavits  to  controvert 
them ;  the  facts  set  forth  in  the  return  can  be  controverted 
or  contradicted  only  by  the  verdict  of  a  jury." 

Mr.  Baron  Adams  :  ''  If  an  action  should  be  brought  for 
a  false  return  made  to  an  habeas  corpus,  and  therem  the 
return  should  be  falsified  by  judgment  upon  verdict, 
demurrer  or  otherwise,  the  judges  might  thereupon  issue 
an  alias  habeas  corpus,  and  upon  that  discharge  the  party; 
but  that,  in  all  cases  whatsoever,  when  the  matter  comes 
before  the  court,  singly  upon  the  return  made  to  the  habeas 
corpus,  if  that  return  contains  a  sufficient  and  justifiable 
cause  of  restraint,  the  judges  must  determine  upon  the  cause 
as  it  there  appears,  and  cannot  hear  any  proof  in  contradic- 
tion to  it,  but  are  so  bound  by  the  facts  set  forth  therein, 
that  though  they  be  false  in  fact,  and  the  party  in  truth 
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restrsdned  of  his  liberty  by  the  most  unwarrantable  means, 
and  in  direct  violation  of  law  and  justice,  they  cannot  dis- 
charge him,  but  he  is  driven  to  his  action." 

Mr.  Justice  Dennison.  "  In  all  cases  whatsoever  where 
the  return  consists  of  facts  justifying  the  taking  and  detain- 
ing by  law,  the  judges  are  so  bound  by  the  facts  set  forth  in 
the  return  to  the  writ  of  habeas  corpus,  that  they  cannot  dis- 
charge the  person  brought  up  before  them  upon  affidavits 
to  be  read  in  that  proceeding  contradicting  the  facts  con- 
tained in  the  return ;  but  if  it  should  appear  most  manifestly 
to  the  court,  by  the  clearest  and  most  undoubted  proof,  either 
in  action  or  some  collateral  proceeding,  that  such  return  is 
false  in  fact,  and  that  the  person  so  brought  up  is  restrained 
of  his  liberty  by  unwarrantable  means,  and  in  direct  violation 
of  law  and  justice,  the  prisoner  may  be  discharged." 

Mr.  Justice  Wilmot.  "  I  am  of  opinion  that  *  in  no  case 
whatsoever,  the  judges  are  so  bound  by  the  facts  set  forth  in 
the  return  to  the  writ  of  habeas  corpus,  that  they  cannot 
discharge  the  person  brought  up  before  them,  if  it  shall 
most  manifestly  appear  to  the  judges,  by  the  clearest  and 
most  undoubted  proof  that  such  return  is  false  in  fact ;  and 
that  the  person  so  brought  up  is  restrained  of  his  liberty  by 
the  most  unwarrantable  means  and  in  direct  violation  of  law 
and  justice ;'  but  by  the  clearest  and  most  undoubted  proof, 
I  mean  the  verdict  of  a  jury,  or  judgment  on  demurrer  or 
otherwise,  in  an  action  for  a  false  return ;  and  in  case  the 
facts  averred  in  a  return  to  a  writ  of  habeas  corpus  are  suffi- 
cient in  point  of  law  to  justify  restraint,  I  am  of  opinion 
that  the  court  or  judge  before  whom  such  writ  is  returnable 
cannot  try  the  facts  averred  in  such  return  by  affidavits  in 
any  proceeding  grafted  upon  the  return  to  such  writ  of 
habeas  corpus." 

It  deserves  to  be  noticed  in  this  connection  that 

while  this  learned  judge  argued  strenuously  against 
34 
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receiving  affidavits  to  controvert  the  facts  stated  in 
the  return,  he  was  wiUing,  in  some  cases,  to  allow 
them  that  effect  indirectly.  As  where  the  affidavits 
tended  to  show  the  commission  of  a  crime  in  the 
matter  of  the  imprisonment  or  that  the  return  was 
false,  he  would  suspend  further  action  under  the  writ 
of  habeas  corpus  to  enable  the  party  brought  up  to 
appeal  to  the  court  in  the  exercise  of  its  summary 
criminal  jurisdiction  to  grant  an  information  against 
the  person  making  the  return,  and  then,  hy  imposing 
severe  terms  in  the  matter  of  hail,  compel  him  to  grant 
imynediate  relief  to  the  person  imprisoned!  Wilmot's 
Opinions^  106. 

Mr.  Justice  Foster,  in  his  letter  found  in  20  How. 
St.  Tr.,  1375,  says: 

"As  I  always  considered  the  case  of  a  barely  wrongful 
detention  as  not  within  the  habeas  corpus  act,  but  merely 
at  common  law,  I  thought  a  legal,  sound  discretion  ought 
to  be  used,  and  generally  expected  an  affidavit  on  behalf  of 
the  party  applying  for  the  writ  setting  forth  some  probable 
ground  for  relief  on  the  merits  of  his  case.  This  method  I 
constantly  ob8er\^ed  in  the  case  of  men  pressed  into  the 
service,  and  that  the  public  service  might  not  suffer  by  an 
abuse  of  the  writ,  I  ordered  notice  to  be  given  to  the  proper 
officers  of  the  crown  of  the  time  at  which  the  party  was  to 
be  brought  before  me,  with  copies  of  the  affidavits.  •  •  • 
From  the  notes  of  cases  I  have,  I  find  the  court  hath  not 
granted  the  writ  as  of  course  and  within  the  habeas  corpus 
act,  but  hath  required  affidavits  on  behalf  of  the  party  apply- 
ing for  it,  setting  forth  the  merits  of  his  case ;  andf  an  the 
other  hand,  though  proper  returns  in  point  of  form  may  have 
been  made,  the  court  hath  not  given  entire  credit  to  thetn^  and 
put  the  party  complaining  to  his  action  for  a  false  return^  hut 
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hath  constantly  entered  into  the  merits  of  the  case  upon  affidavits^ 
and  either  discharged  or  remanded  the  party  as  the  case  hath 
appeared*^ 

In  his  letter  to  Lord  Chief  Baron  Parker,  20  How. 
St.  Tr.,  1378,  he  says : 

"  I  agree  with  your  lordship  in  the  truth  of  the  general 
doctrine,  that  a  return  to  a  writ  of  habeas  corpus  is  conclu- 
sive in  point  of  fact.  It  cannot  be  traversed  ;  the  court  is 
bound  by  it,  and  the  injured  party  is  driven  to  his  action. 
This  I  admit  is  the  general  rule,  but  I  think  that  it  is  not 
universally  true.  Cases  may  be  put  which  are  exceptions 
to  it;  and  the  exceptions  do  not,  as  your  lordship  well 
knows,  destroy  but  rather  establish  a  general  rule.  The 
case  of  persons  pressed  into  the  service  is,  I  conceive,  one  of 
them,  for  this  plain  reason,  that  if  the  party  cannot  contro- 
vert the  truth  of  the  facts  set  forth  in  the  return,  he  is 
absolutely  without  remedy.  An  inadequate,  ineffectual 
remedy  is  no  remedy ;  it  is  a  rope  thrown  out  to  a  drowning 
man  which  cannot  reach  him,  or  will  not  bear  his  weight. 
It  is  the  offering  of  baubles  to  the  children  of  one's  family, 
when  they  are  crying  for  bread.  In  common  cases,  in 
every  case  where  the  general  rule  is  laid  down,  the  injured 
party  must  wait  with  patience  till  he  can  falsify  the  return 
in  a  proper  action.  This,  it  must  be  confessed,  is  a  great 
misfortune,  but  till  the  day  of  his  deliverance  comes,  he 
continues  at  home  in  the  custody  of  the  law  and  under  its 
protection.  This  your  lordship  knows  is  not  the  case  of  a 
man  pressed  into  the  service  by  land  or  sea,  supposing  him 
to  be  no  object  of  the  law.  •  •  •  The  principle  is  that 
though  in  common  cases  the  return  is  conclusive  in  point  of 
&ct,  yet  there  are  special  cases  as  they  come  not  within  the 
general  reason  of  the  law  are  not  within  the  general  rule. 
The  parties  are  without  remedy  if  they  are  not  to  contro- 
vert the  truth  of  the  return  in  a  summaiy  way,  and  there- 
fore they  shall  do  it." 
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Mr.  Justice  Foster  does  not  undertake  to  enumerate 
all  the  exceptions  to  the  general  rule,  and  we  have 
no  means  of  determining  at  this  day  to  what  extent 
exceptions  were  allowed  in  practice. 

Some  additional  light  is  thrown  upon  the  subject 
by  the  researches  of  Mr.  Hill,  shown  in  his  argument 
in  Watson's  case,  9  Ad.  Sf  E.,  731 ;  36  Eng.  C.  X., 
254,  and  from  which  the  following  extracts  are  taken : 

"  In  De  Fine's  case  (cited  io  Hutchins  v.  Player^  O.  Bridg.i 
288,  from  a  Register  book  of  the  city  of  Loodon,  called 
Liber  Dunthome ;  see  O.  Bridg.^  p.  305,  also  pp.  276,  295, 
308),  in  34  H.  6,  a  prisoner  pleaded  to  the  return,  and  the 
party  returning  replied  to  the  plea,  upon  which  the  prisoner 
was  remanded.  It  appears  that  the  judges,  among  whom 
was  Fortescue,  Ch.  J.,  were  the  advisers  of  the  Lord  Chan- 
cellor in  the  matter." 

In  Sir  William  Chancey^s  case^  12  jRep.,  82,  it  appears 
that  the  return  to  a  habeas  corpus  was  held  bad  for  a  reason, 
among  others,  which  would  appear  on  looking  out  of  the 
return;  namely  that  the  high  commission,  under  which 
the  parties  acted,  could  not  be  executed  by  four,  which  was 
the  number  of  the  commissioners  making  the  warrant  under 
which  the  imprisonment  was  justified. 

In  HiUchins  v.  Player,  O.  Bridg.,  272,  the  court  looked 
into  numerous  matters  extrinsic  to  the  return,  to  see  whether 
the  custom  set  out  in  the  return  was  good. 

In  Swallow  v.  The  City  of  London,  1  Sid.,  287,  there 
seems  to  have  been  a  discussion  whether  the  prisoner  should 
be  allowed  the  benefit  of  a  fact  not  pleaded,  but  the  court 
gave  him  the  benefit  of  it. 

In  Dodson^s  Life  of  Foster,  53  (see  also  20  Hoio.  St.  Tr.^ 
1376,  appendix),  is  an  account  of  Rex  v.  White,  which  was 
a  case  of  impressment  under  Stat.  18  Geo.  3,  c.  10.  The 
court  there  allowed  affidavits  to  be  read  on  each  side,  though 
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they  said  it  was  not  usual ;  for  that  the  prisoner  had  no 
other  remedy;  and  the  prisoner  was  discharged,  though  the 
return  was  good  on  the  face  of  it. 

In  GoldsuxiirCs  ca^e^  2  W.  Black.,  1207,  the  court  took 
into  consideration  the  affidavits  on  which  the  habeas  corpus 
was  obtained,  and  Gould,  J.,  said :  '*  I  do  not  conceive  that 
either  the  court  or  the  party  are  concluded  by  the  return  of 
a  habeas  corpus,  but  may  plead  to  it  any  special  matter 
necessary  to  regain  his  liberty." 

"In  the  case  of  Rex  v.  Gardner,  Cro.  Eliz.,  821 ;  S.  C,  Tr. 
P.  C,  354 ;  the  return  to  the  habeas  corpus  showed  that  the 
prisoner  was  committed  under  a  warrant  of  a  justice  of  the 
peace,  on  a  conviction  before  him,  for  carrying  a  hand-gun 
charged  with  powder,  contrary  to  law,  &c. 

"  The  prisoner  craved  oyer  of  the  writ,  and  return,  which 
being  granted,  he  pleaded,  in  justification,  that  he  carried 
the  band-gun  in  defence  of  himself  and  another  sheriff's 
bailiff  in  the  execution  of  a  warrant  upon  a  fieri  facias. 

"The  Queen's  coroner  and  attorney  confessed  the  plea 
and  the  prisoner  was  discharged." 


In  WcUson^s  case,  cited  ante,  the  court  of  King's 
Bench  left  the  question  undecided.  Lord  Denman, 
Ch.  J.,  however,  said: 

"As  to  the  question,  how  far  the  truth  of  this  return 
might  be  canvassed,  I  neither  assent  to  or  dissent  from  the 
propositions  which  have  been  laid  down.  I  am  not  prepared 
to  say  that  if  Watson  (the  prisoner)  had  pledged  his  oath 
to  the  falsity  of  any  statement  of  fact  on  the  return,  we 
might  or  might  not  make  that  the  foundation  of  a  proceed- 
ing to  quash  the  return." 

• 

In  the  case  of  The  King  v.  Hawkins,  Fort.,  272, 
Parker,  Ch.  J.,  said:  "As  to  the  truth  of  the  facts, 
the  return  of  the  officer  is  the  same  as  a  special 
verdict" 


270  THE  WETT  OF  HABEAS  CORPUS.        [BOOK  II. 

Return  may  be  confessed  and  avoided. 

It  is  added  to  the  above  proposition,  quoted  from 
2  Hawk,  P.  C,  cA.  15,  sec.  78 : 

"  That  a  man  may  confess  and  avoid  such  a  return,  by 
admitting  the  truth  of  the  matters  contained  in  it,  and  sug- 
gesting others,  not  repugnant,  which  take  off  the  effect  of 
them. 

"And  upon  this  ground,  where  one  Swallow,  a  citizen  of 
London,  was  committed  for  refusing  to  accept  the  oflBce  of 
an  alderman  of  the  said  city,  to  which  he  had  been  elected, 
and  the  custom  of  the  city  justifying  a  commitment  for 
such  a  refusal,  and  the  election  and  refusal  were  set  forth  in 
the  return  to  the  habeas  corpus ;  he  filed  a  suggestion  in 
the  Crown  office,  that  he  was  an  officer  of  the  King's  mint, 
and  that  all  such  officers  were  exempted  from  all  city  offices, 
both  by  prescription  and  by  the  King's  charter :  and  therefore 
the  patent  of  the  grant  of  his  office,  and  also  the  patent  of 
the  exemption,  being  inroUed  in  the  court,  he  was  dis- 
charged." 

Where  the  return  shows  that  the  prisoner  is  legally 
detained  on  a  civil  process,  he  may,  by  affidavit, 
show  that  he  is  pri\dleged  from  arrest.  Ex  parte 
Dakins,  39  Late  and  Eq.,  331 ;  or  that  he  was  arrested 
on  a  privileged  day,  as  on  Sunday.  Ex  parte 
Eggington,  24  Law  and  Eq.j  146. 

It  does  not  admit  of  question,  that  it  was  by  its 
use  in  criminal  cases,  and  especially  in  state  prose- 
cutions, that  the  writ  of  habeas  corpus  acquired  its 
notoriety,  and  became  an  object  of  jealous  regard 
on  the  part  of  the  people  of  England.  It  was  in 
the  struggles  for  political  power,  in  resisting  the 
encroachments  of  the  crown,  upon  popular  rights, 
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that  it  became  conspicuous,  not  only  as  an  invaluable 
personal  shield  against  oppression,  but  also  as  a 
noble  bulwark  of  civil  liberty.  But  for  this,  it,  no 
more  than  the  subpoena  in  Chancery,  would  have  been 
dignified  with  a  place  in  the  British  constitution. 

It  is  no  less  certain  that  it  was  never  looked  to  as 
a  means  of  escaping  trial.  The  genius  of  English 
law  rebukes  the  thought  of  trying  contested  facts 
going  to  the  merits,  in  a  criminal  case,  without  the 
intervention  of  a  jury.  There  was  a  firmness  and 
vigor,  and  not  unfirequently  a  severity,  in  the  admin- 
istration of  punitive  justice,  wholly  inconsistent  with 
the  notion  of  a  recognized  right  in  the  prisoner  to  a 
preliminary  judicial  experiment,  on  ez  parte'  evi- 
dence, where  the  guilty  might  be  acquitted,  but 
could  never  be  convicted. 

It  was  the  hateful  oppressiveness  of  long  and  close 
confinement,  and  not  the  dread  of  a  trial  hy  his  peers j 
which  made  the  suffering  prisoner  of  state  exclaim : 
"The  writ  of  habeas  corpus  is  the  water  of  life  to 
revive  firom  the  death  of  imprisonment." 

When  the  Habeas  Corpus  Act  of  31  Car.  2  was 
passed,  it  was  the  common  opinion  and  the  boast  of 
the  English  nation  that  the  personal  liberty  of  the 
subject  was  thereby  forever  securedj  that  is,  that  the 
right  which  the  subject  had  before  was  now  estab- 
lished and  guarded  by  a  most  beneficent  statute,  fit 
to  be  called  a  second  Magna  Carta. 

And  what  is  the  sum  and  substance,  the  very 
essence  of  that  statute  ?  Simply  this,  that  persons 
committed  for  criminal  er  supposed  criminal  matters^  in 
9uch  cases  where  by  law  they  were  bailable,  should  be  let 

To  BAIL  SPEEDILY. 
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The  idea  of  an  absolute  discharge  is  nowhere 
suggested  in  it,  except  in  the  7th  section,  and  there 
it  is  confined  to  two  cases — first,  where  the  prisoner 
had  not  been  indicted  and  tried  the  second  term  after 
his  conunitment,  and  second,  where  upon  his  trial  he 
had  been  acquitted.  In  all  other  cases,  by  the  clear 
terms  of  the  act,  the  prisoner  was  to  be  discharged 
on  giving  satisfactory  bail,  or  remanded. 

It  is  indeed  said,  in  Bac.  Abr.y  Hob.  Corp.y  B.  1,  that 
"  By  the  Habeas  Corpus  Act,  31  Car.  2,  any  of  the 
said  courts  in  term-time,  and  any  judge,  &c.,  in  the 
vacation,  may  award  a  habeas  corpus  for  any  prisoner 
whatevery  and  on  return  thereof  discharge  him,  if  it 
shall"  clearly  appear  that  the  commitment  was  against 
law,  as  being  made  by  one  who  had  no  jurisdiction 
of  the  cause,  or  for  a  matter  for  which  no  man  ought 
by  law  to  be  punished," 

This  passage,  sometimes  cited  to  prove  that  the 
truth  of  the  return  might  be  controverted,  admits  of 
three  observations. 

1st  It  is  not  true  that  by  virtue  of  the  statute  the 
writ  could  be  awarded  for  any  prisoner  whatever,  for 
first,  it  was  limited  to  that  class  of  prisoners  who 
were  committed  for  criminal  or  supposed  criminal 
matters ;  and  second,  it  excepted  out  of  that  class, 
all  who  were  convict  or  in  execution  by  legal  pro- 
cess, or  who  were  committed  for  felony  or  treason, 
plainly  expressed  in  the  warrant 

2d.  It  proves  what  could  be  done  under  the  writ 
rather  than  what  was  required  or  authorized  to  be 
done  by  the  statute. 

3d.  It  does  not  really  touch  the  question  whether 
the  facts  stated  in  the  return  could  be  controverted, 
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but  is  confined  to  the  question  of  jurisdiction,  and 
proves,  that  for  the  want  of  that,  whether  shown 
upon  the  face  of  the  return  or  aliunde,  the  prisoner 
might  be  discharged. 

It  is  obvious,  moreover,  as  well  fi-om  the  nature  of 
the  question  and  answers  of  the  judges  in  1 758,  as 
from  the  occasion  which  elicited  their  examination, 
that  their  attention  was  particularly  directed  to  cases 
of  habeas  corpus  not  within  the  habeas  corpus  act, 
to  cases  where  the  petitioner  was  expected  to  show, 
before  the  writ  would  be  granted,  some  probable 
ground  for  relief  upon  the  merits  of  his  case ;  and 
where,  of  course,  the  return  would  be  expected  to 
show  the  facts  and  circumstances  relied  on  to  justify 
the  imprisonment  In  a  vast  majority  of  such  cases 
the  hearing  upon  habeas  corpus  would  be  the  first 
judicial  hearing  of  the  parties  upon  the  questions 
Evolved.  In  such  cases,  and  especially  in  all  cases 
^f  private  restraint,  there  would  seem  to  be,  if  not  a 
dear  necessity  for  it,  at  least  a  peculiar  fitness  in 
admitting  evidence  of  all  the  facts  important  to  be 
^own  to  enable  the  court  to  determine  whether  the 
^prisonment  wasi  illegal. 

The  following  reasons  may  also  be  suggested  why 
^'  is  probable  returns  in  such  cases  would  more 
^'^adily  be  allowed  to  be  controverted  than  in  cases 
Within  the  habeas  corpus  act : 

Ist  They  had  not  the  same  official  sanction. 
2i  The  commitment  for  a  "  criminal  or  supposed 
^^riminal  matter,*'   implied  some    previous   judicial 
^vestigation. 

35 
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In  the  following  case,  decided  in  1825,  the  court 
concede  that  where  the  commitment  was  tmder  the 
act,  31  Car.  2,  the  return  could  not  be  controverted. 

In  Ex  parte  Beeching  and  others^  6  Dawl.  Sf  RyL, 
209,  writs  of  habeas  corpus  were  issued  to  bring  up 
prisoners,  alleged  to  have  been  taken  into  custody 
at  sea,  under  the  provisions  of  the  Customs  Acts, 
and  carried  to  the  city  of  Rochester,  and  detained 
an  unreasonable  length  of  time  for  the  purpose  of 
being  examined  before  a  justice  of  that  city,  contrary 
to  the  provisions  of  the  57  Creo.  3,  c.  87,  sec.  6,  which 
enacts  that  persons  arrested  under  the  authority  of 
that  statute,  shall  be  conveyed  before  one  or  more 
justices  of  the  peace,  residing  near  to  the  place  where 
such  persons  shall  be  so  taken  or  arrested. 

The  return  alleged,  amongst  other  things,  that  the 
prisoners  had  been  carried  to  Rochester  with  their 
own  consent,  and  were  there  detained  for  the  purpose 
of  being  examined  on  a  charge  of  smuggling, 
whereupon  affidavits  were  tendered  on  behalf  of  the 
prisoners,  for  the  purpose  of  contradicting  the  facts 
stated  in  the  return. 

The  court  at  first  doubted  its  authority  to  inquire 
into  the  truth  of  the  return,  but  finally  heard  the 
affidavits. 

Abbott,  Ch.  J.  "If  no  decision  has  taken  place  upon  this 
statute,  it  is  probable  that  the  point  was  never  made  before. 
The  object  of  the  habeas  corpus  act,  31  Car.  2,  c  2,  was  to 
provide  against  delays  in  bringing  to  trial  such  subjects  of 
the  king  as  are  committed  to  custody  for  criminal  or  sup- 
posed criminal  matters.  The  person  making  this  return  is 
not  an  officer  to  whose  custody  these  persons  have  been 
committed,  but  he  is  a  person  who  by  the  authority  given 
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him  has  taken  them  into  custody.  It  seems  to  me,  therefore, 
that  the  writs  of  habeas  corpus  in  this  instance  are  not  to 
be  considered  as  writs  issuing  under  the  statute,  31  Car.  2, 
but  as  writs  issuing  at  common  law,  under  the  general 
authority  of  the  court,  and  consequently  that  the  discussion 
of  the  truth  of  the  return  is  left  open  by  virtue  of  the  56 
Qeo.  3,  c.  100,  sec.  4. 

"  This  is  not  the  case  of  a  committal  to  a  jailor,  or  an 
officer  of  the  court,  for  an  offence  known  as  a  crime,  and 
the  only  question  is  whether  this  is  a  criminal  matter.  The 
object  of  the  &(j  Geo.  3,  was  to  give  the  party  a  summary 
remedy,  by  controverting  the  truth  of  a  return,  instead  of 
putting  him  to  bring  an  action  for  a  false  return. 

"  There  is  very  good  reason  for  not  permitting  the  truth 
of  a  return  to  be  traversed  where  the  party  is  charged  with 
a  crime,  for  that  would  be  trying  him  upon  affidavits ;  but 
here  we  are  not  called  to  try  whether  these  persons  have 
committed  an  offence,  or  that  which  may  be  called  an 
offence.  The  objection  to  the  proceeding  against  these 
persons  is  that  they  have  been  carried  a  distance  of  one 
hundred  and  forty  miles  from  the  place  where  they  were 
originally  arrested.  Part  of  the  allegation  of  the  return  is, 
that  they  were  taken  to  Rochester  with  their  own  consent. 
Now,  I  think,  the  truth  of  the  return  in  that  respect  may 
be  controverted.  The  56  Geo.  3,  was  passed  in  furtherance 
of  the  liberty  of  the  subject,  and  therefore  ought  not  to 
receive  a  restrained  construction." 

The  merits  of  the  case  were  then  discussed  on 
afiSdavits,  and  the  prisoners  were  remanded. 

How  fiax  a  court  in  the  exercise  of  appellate  juris- 
diction over  another  made  subordinate  to  it,  having 
power  by  the  writ  of  certiorari  to  compel  the  pro- 
duction of  the  record  of  the  inferior  court  and  also 
the  depositions  and  examination  upon  which  the  com- 
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mitment  was  founded,  may  review  the  grounds  upon 
which  the  inferior  court  acted,  and  receive  additional 
evidence  with  a  view  to  discharge  absolutely  or  let 
to  bail,  are  questions  which  will  more  properly  be 
considered  hereafter. 

Upon  the  whole  it  may  be  concluded : 

1st.  That  in  commitments  for  criminal  or  supposed 
criminal  matters,  the  truth  of  the  facts  stated  in  the 
return  upon  which  the  commitment  was  founded 
could  not  either  at  conunon  law  or  under  the  habeas 
corpus  act,  31  Car.  2,  be  controverted  with  a  view  to 
the  absolute  discharge  of  the  prisoner. 

With  a  view  to  bail,  however,  extrinsic  evidence 
might  be  received,  2  Hawk.  P.  C,  ch.  15,  §  79,  though 
it  was  sometimes  rejected.  1  Chitty  Cr.  Z/.,  130. 

There  are  occasional  exceptions,  as  we  have  seen, 
to  be  met  with  to  the  rule  as  above  stated,  but  they 
rest  upon  no  well  defined  principle.  But  how  far 
particular  instances  of  departure  are  to  be  regarded 
as  indefensible  anomalies,  must  depend  upon  the 
obligatory  force  of  a  general  rule  in  a  proceeding  so 
summary,  and  in  many  respects  so  discretionary  as 
that  in  habeas  corpus. 

2d.  That  in  cases  of  imprisonment  or  restraint, 
other  than  for  criminal  or  supposed  criminal  matters, 
the  truth  of  the  facts  set  forth  in  the  return  could  not 
as  a  general  rule  be  controverted. 

But  this  rule  was  subject  to  exceptions.  One, 
clearly  established,  was  that  of  impressment  This, 
however,  was  governed  by  a  principle  sufficiently 
comprehensive  to  include  most  other  cases,  to  very 
many  of  which  it  was  undoubtedly  in  the  discretion 
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of  the  court  extended  in  practice,  viz.,  that  the  prisoner 
had  no  other  effectual  remedy.  The  result  is  that 
in  cases  of  commitments  for  criminal  or  supposed 
criminal  matters,  it  is  impossible  to  specify  those  in 
which  the  truth  of  the  return  could  be  controverted, 
and  in  all  other  cases  it  is  impossible  to  specify  those 
in  which  it  could  not 


SECTION  X. 

EFFECT  OF  THE  RETUBN  IN  THE  UNITED  STATES. 

In  the  United  States,  the  doctrine  of  the  incontro- 
vertibility  of  the  return  has  often  been  recognized 
as  the  rule  of  the  common  law ;  though  its  qualifi- 
cations do  not  appear  to  have  been,  at  any  time,  very 
critically  considered. 

1.  In  the  Federal  Courts.  Congress  never  having 
provided  any  particular  rules  of  procedure  under  the 
writ  of  habeas  corpus,  the  federal  courts  look  to  the 
common. law  as  their  gxude.  What  that  was  may  be 
Been  by  reference  to  the  preceding  pages. 

The  Supreme  Court  of  the  United  States  have 
pronounced  no  opinion  upon  the  point,  but  it  has 
recently  been  under  examination  in  some  of  the 
Circuit  and  District  Courts. 

In  the  case  Ex  parte  Jenkins  et  ai.,  2  Wallace  Rep., 
521,  the  Circidt  Court,  Grier  of  the  Supreme  Court 
and  Kane  district  judge,  held :  That  in  the  case  of 
an  arrest  on  state  process,  whether  issued  in  a  criminal 
prosecution  or  a  civil  action,  of  an  oflScer  of  the 
United  States,  for  an  alleged  abuse  of  his  powers. 


278  THE  WBIT  OP  HABEAS  CORPUS.        [BOOK  H. 

this  court,  acting  under  the  act  of  Congress,  of  2d 
March,  1833,  will  not  only  hear  evidence  to  disprove 
the  truth  of  the  affidavits,  upon  which  the  state  autho- 
rities proceeded,  but  will  independently  of  such  proof 
consider  the  affidavits ;  and  if  in  the  judgment  of 
this  court  those  affidavits  do  not  contain  a  prima  facie 
ground  for  arrest,  will  discharge  the  federal  officer. 
Also,  if  an  officer  of  the  United  States  has  been  arrested 
to  answer  an  indictment  found  by  a  state  court  for 
riot,  assault  and  battery  and  assault  with  intent  to  kill, 
the  indictment  not  showing  that  the  alleged  offences 
were  committed  while  the  officer  was  professing  to 
act  under  a  law  of  the  United  States,  or  under  some 
order,  process  or  decree  of  some  judge  or  court 
thereof,  this  court,  on  a  habeas  corpus,  where  the 
petition  of  the  officer  denies  the  offence  and  avers 
that  what  is  alleged  as  offence  was  done  in  proper 
execution  of  an  order,  process  or  decree  of  a  federal 
court,  will  go  outside  the  indictment,  and  hear  evi- 
dence to  show  the  truth  of  the  facts  set  forth  by  the 
officer. 

Mr.  Justice  Grier  conceded  that,  if  they  were  acting 
upon  a  habeas  corpus  issued  under  the  Judiciary  Act 
of  1789,  the  return  of  the  warrant  of  commitment, 
under  the  proviso  to  the  14th  section,  would  be  con- 
clusive. Ih.  527. 

In  the  case  of  Nelson  8f  Graydon  v.  Cutter  8^  Tyr- 
rell, 3  McLean,  326,  the  defendants  being  arrested  on 
a  capias  ad  respondendum^  were  brought  up  on  a  writ 
of  habeas  corpus,  and  discharged  because  of  a  defect 
in  the  affidavit  upon  which  the  writ  issued.  It  was 
objected,  on  the  hearing,  that  the  return  of  the  capias 
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was  conclusive ;  but  the  court  said  that  the  writ  could 
not  lawfully  issue  without  an  affidavit,  and  that  they 
would  not  presume  against  personal  liberty  the  exist- 
ence of  a  sufficient  affidavit,  and  so  required  it  to  be 
read.  The  affidavit  was  held  defective  because  the 
indebtedness  was  sworn  to  only  upon  the  "  informa- 
tion and  belief  of  the  affiant."  He  was  the  agent 
of  the  plaintiffs. 

In  Ex  parte  Smithy  3  McLean,  121,  the  prisoner 
was  in  custody  under  a  warrant  of  extradition.  On 
habeas  corpus  he  offered  affidavits  to  show  an  alihi 
at  the  time  ^f  the  committing  of  alleged  offence.  It 
was  objected  that  the  return  could  not  be  contro- 
verted, and  the  court  declined  to  decide  the  question, 
as  there  were  other  sufficient  grounds  for  discharging 
the  prisoner. 

It  has  been  seen  that  the  bill  to  render  the  juris- 
diction in  habeas  corpus  more  remedial  in  cases  not 
within  the  Act  31  Car.  2,  which  was  before  the 
House  of  Lords  in  1758,  was  lost  in  consequence  of 
the  earnest  opposition  of  Lord  Mansfield.  In  the 
debate  upon  the  bill  he  contended  that  the  courts 
and  judges  possessed  at  common  law  all  the  juris- 
diction in  such  cases  which  was  proposed  to  be  given 
by  the  bill.  In  his  subsequent  administration  of  the 
law  in  habeas  corpus  in  such  cases  he  seems  to  have 
acted  upon  that  conviction ;  and  it  is  perhaps  owing 
to  the  liberal  practice  which  he  adopted  that  the 
rejected  bill  was  suffered  to  sleep  for  more  than  half 
a  century. 

2.  In  the  State  Courts.  The  seeds,  however,  which 
had  been  sown  in  the  discussion  upon  the  bill,  sprang 
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up  and  yielded  appropriate  firuits  in  American  law- 
long  before  the  passage  of  the  statute  of  56  Geo.  Ill, 

Pennsylvania.  In  1785  the  legislature  of  Penn- 
sylvania, in  the  13  th  section  of  their  habeas  corpus  act, 
adopted  the  proposed  amendment  of  1758,  and  in 
the  words  of  the  rejected  bill     By  the  Ist  section  of 
this  act,  it  is  provided  that  when  the  prisoner  stands 
committed  or  detained  for  any  criminal  or  supposed 
criminal  matter,  the  court  or  judge  before  whom  he 
shall  be  brought  on  habeas  corpus,  shall,  within  two 
days,  discharge  him  from  imprisonment,  taking  his 
recognizance,  with  sureties  for  his  appea^^ce  at  the 
next  court  of  Oyer  and  Terminer,  &c.,  "unless  it 
shall  appear  to  the  said  judge  or  justice,  that  the 
party  so  committed  is  detained  upon  legal  process, 
order  or  warrant,  for   such  matter   or  offence,   for 
which  by  the  law  the  said  prisoner  is  not  bailable." 
So  far  it  follows  substantially  the  act  31  Car.  2,  but  it 
proceeds  to  add  new  and  important  provisions,   "a«rf 
that  the  said  judge  or  justice  may^  according  to  the 
intent  and  meaning  of  this  act,  he  enabled  hy  investigate 
ing  the  truth  of  the  circumstances  of  the  case,  to  deter- 
mine whether,  according  to  law,  the  said  prisoner  ought 
to  he  hailed,  remanded  or  discharged,  the  return  may 
hefore  or  after  it  is  filed,  hy  leave  of  the  said  judge  or 
justice,  he  amended,  and  also  suggestions  made  against 
it,  that  therehy  material  facts  may  he  ascertained^ 

By  the  13th  section  it  is  provided  that  where  the 
detainer  is  not  for  criminal  or  supposed  criminal  mat- 
ter, "  the  court,  judge  or  justice  before  whom  the 
party  so  confined  or  restrained  shall  be  brought,  shall, 
after  the  return  made,  proceed  in  the  sa?ne  manner  as 
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if  hereinbefore  prescribed,  to  examine  into  the  facts 
relating  to  the  case,  and  into  the  cause  of  such  confine- 
ment or  restraint,  and  thereupon  either  bail,  remand  or 
discharge  the  party  so  brought,  as  to  justice  shall 
appertain'^ 

The  power  conferred  by  this  act  upon  the  "  court, 
judge  or  justice  "  is  quite  sufficient  to  enable  them 
to  hear  "suggestions"  and  evidence,  not  only  in  strict 
contradiction  to  the  precise  allegations  of  the  return, 
which,  in  cases  of  imprisonment  imder  legal  process, 
would  be  to  limit  the  right  to  controvert  the  truth  of 
the  return  very  narrowly,  but  also  in  disproof  of  the 
merits  of  the  cause  of  detainer. 

The  courts  of  the  state,  however,  have  found,  in 
the  nature  of  the  proceeding,  the  general  spirit  and 
poUcy  of  the  law  in  relation  to  the  trial  of  litigated 
facts  and  the  necessity  of  preserving  other  jurisdic- 
tions, indispensable  to  the  administration  of  justice, 
uncrippled,  certain  limitations  of  their  powers  under 
the  writ  of  habeas  corpus, 

"  On  a  habeas  corpus  the  court  is  called  on  '  to 
examine  into  the  facts  relating  to  the  case,'  and  there- 
fore must  necessarily  determine  contested  facts.  If 
it  were  doubtful  whether  the  true  person  was  arrested, 
they  consider  themselves  as  necessarily  bound  to  sub- 
mit the  matter  to  the  decision  of  a  jury ;  but  where 
there  was  a  plain  mistake  they  would  not  do  what 
*  appertains  to  justice,'  unless  they  interposed  for  the 
immediate  relief  of  the  confined  party."  Respublica 
V.  The  Gaoler  of  Philadelphia,  2  Yeates,  258. 

They  will  not  grant  the  writ  for  error  or  irregu- 
larity merely  in  the  judgments  or  process  of  other 

36 
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courts  in  civil  or  criminal  cases.  2  YecUes'  349;  4 
Sergt.  8f  R,  149 ;  1  Watts,  66 ;  7  Watts  Sf  Sergt., 
108- 

They  will  look  beyond  the  commitment  in  a  crimi- 
nal case,  and  hear  extrinsic  evidence,  and  go  into  an 
examination  of  the  facts,  in  order  to  ascertain  whether 
or  not  there  is  sufficient  cause  of  suspicion  against 
the  prisoner,  and  will  commit  or  bail  him  when  there 
appears  to  be,  on  such  examination,  probable  cause 
for  suspecting  him  of  an  indictable  oflTence,  and  will 
discharge  him  when  there  does  not,  2  Par.  SeL  Cas.^ 
-317  ;  Vaux  Rep.,  40,  n,  id.  206 ;  Commonwealth  v.  Ridg- 
\cay,  2  Ashm.,  247. 

In  Com.  ex  reL  Chew,  v.  Carlisle,  Bright.,  36,  the 
relators,  who  were  "  master  ladies'  shoemakers,"  were 
committed  on  a  charge  of  conspiring  not  to  employ 
any  journeyman  who  would  not  consent  to  work  at 
reduced  wages. 

On  the  motion  to  discharge, 

Gibson,  J.,  said :  "  Unless  it  clearly  appears  that  a  pri- 
soner brought  up  on  habeas  corpus  is  entirely  innocent,  the 
judge  is  bound  to  bail  or  remand.  But  difficulty  or  hesita- 
tion as  to  the  law,  arising  from  facts  indisputably  estab; 
lished  is  not  that  kind  of  doubt  of  guilt  which  justifies 
in  refusing  to  discharge,  where  the  mind  inclines,  after 
full  consideration,  to  pronounce  in  favor  of  innocence. 
On  all  questions  of  law  arising  in  the  course  of  the  investi- 
gation the  prisoner  is  entitled  to  the  benefit  of  the  judge's 
decision,  and  although  he  may  regret  the  necessity  of  en- 
countering an  unsettled  principle  without  the  assistance  of 
his  brethren,  yet,  being  legally  competent,  he  is  bound  to 
meet  all  questions  of  law  ;  for  he  trifles  with  the  rights  of 
the  prisoner  and  the  liberties  of  the  citizen,  as  secured  by 
the  habeas  corpus  act,  when,  from  timidity,  he  delegates  his 
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functions  to  another  tribunal,  and  refuses  to  decide  on  the 
only  ground  on  which  the  prisoner  rests  his  claim  to  be  dis- 
charged. 

"The  argument,  then,  that  I  am  bound  to  remand  if  I 
have  the  least  doubt,  holds  only  as  to  doubt  of  the  truth  of  the 
facts  in  evidence,  with  respect  to  which  the  commonwealth, 
as  well  as  the  prisoner,  has  a  right  to  go  before  a  grand 
jury,  who  are  the  constitutional  judges  in  that  particular." 

After  adverting  to  the  evidence  upon  which  the 
prosecution  was  founded,  he  proceeds : 

"  It  would  be  an  assumption  of  the  question  to  say  it  is 
criminal  to  do  a  lawful  act  by  unlawful  means,  when  the 
object  must  determine  the  character  of  the  means.  It  must 
therefore  be  obvious  that  the  point  in  this  case  is,  whether 
the  relators  have  been  actuated  by  an  improper  motive; 
and  that  being  a  question  purely  of/act^  I  am  bound  to  refer 
its  decision  to  a  jury,  the  constitutional  triers  of  itJ*^ 

This  decision  was  made  in  1821.  Mr.  Vaux,  in 
his  ''Remarks  on  the  Writ  of  Habeas  Corpus,"  pub- 
lished in  1846,  represents  the  Courts  of  Common 
Pleas  in  Philadelphia  as  practicing  upon  a  somewhat 
broader  construction  of  the  statute.    Vaux  Rep.,  206. 

Most  of  the  other  states  have  also  removed  by 
statute  all  doubts  as  to  the  power  of  the  court  to 
hear  allegations  and  evidence  in  contradiction  to  the 
return ;  so  that  this  haze  resting  upon  the  practice  at 
common  law  may  be  considered  as  cleared  away,  at 
least  in  most  of  the  state  courts.  The  provisions  on 
this  subject  in  several  states  are  as  follows : 

Ohio.  By  the  habeas  corpus  act  of  1811,  sec.  3,  Sum. 
St.,  451,  it  is  provided  :  "That  when  the  said  judge  shall 
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have  examined  into  the  cause  of  caption  and  detention  of 
the  person  so  brought  before  him,  and  shall  be  satisfied  that 
the  person  is  unlawfully  imprisoned  or  detained,  he  shall 
forthwith  discharge  such  prisoner  from  said  confinement." 

By  the  amendatory  act  of  1847,  /A.,  454,  it  is  provided  in 
sec.  8:  "That  upon  the  return  of  any  writ  of  habeas 
corpus,  issued  as  aforesaid,  if  it  shall  appear  that  the  per- 
son detained  or  imprisoned  is  in  custody  under  any  warrant 
or  commitment  in  pursuance  of  law,  the  commitment  shall 
be  considered  as  prima  facie  evidence  of  the  cause  of  deten- 
tion; but  if  the  person  ao  imprisoned  or  detained  is 
restrained  of  liberty  by  any  alleged  private  authority,  the 
return  of  said  writ  shall  be  considered  only  as  a  plea  of 
the  facts  therein  set  forth,  and  the  party  claiming  the  cus- 
tody shall  be  held  to  make  proof  of  such  facts." 

Alabama,  Code^  1862,  p.  654 :  "  The  party  imprisoned  or 
restrained  may  deny  any  of  the  facts  stated  in  the  return, 
and  may  allege  other  facts  which  may  be  material  in  the 
case  ;  and  the  court,  chancellor  or  judge  may,  in  a  summary 
way,  examine  into  the  cause  of  the  imprisonment  or 
restraint,  and  hear  the  evidence  produced  and  dispose  of « 
the  party  as  the  rules  of  law  may  require ;  and  if  no  legal 
cause  for  the  imprisonment  or  restraint  be  shown  he  must 
discharge  the  party  therefrom." 

Virginia.  By  the  Revised  Code  of  1849,  p.  614,  sec.  6, 
it  is  provided  that  "  The  court  or  judge  before  whom  the 
petitioner  is  brought,  after  hearing  the  matter  both  upon  the 
return  and  any  other  evidence,  shall  either  discharge  or 
remand  him,  or  admit  him  to  bail,  as  may  be  proper,  and 
adjudge  the  costs  of  the  proceeding,  including  the  charge 
for  transporting  the  prisoner,  to  be  paid  as  shall  seem 
to  be  right." 

Florida.  Thompson's  Dig.,  529:  "The  return  made  to 
such  writ  shall  not  be  taken  to  be  conclusive  as  to  the  facts 
stated  therein;  but  it  shall  be  competent  for  the  judge  or 
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court  before  whom  such  return  is  made,  to  receive  evidence 
in  contradiction  thereof,  and  to  determine  the  same,  as  the 
very  truth  of  the  case  shall  require. 

'*  If  it  shall  be  inconvenient  to  procure  the  attendance  of 
a  witness,  his  affidavit;  taken  upon  reasonable  notice  to  the 
adverse  party,  may  be  received  in  evidence." 

Massachusetts.  Rev.  St.,  1836,  p.  668,  sec.  21 :  "  The 
party  imprisoned  or  restrained  may  deny  any  of  the  facts  set 
forth  in  the  return  or  statement,  and  may  allege  any  other 
facts  that  may  be  material  in  the  case ;  and  the  court  or 
judge  shall  proceed  in  a  summary  way  to  examine  the  cause 
of  the  imprisonment  or  restraint,  and  to  hear  the  evidence 
that  may  be  produced  by  any  person  interested  or  autho- 
rized to  appear,  both  in  support  of  such  imprisonment  or 
restraint  and  against  it,  and  thereupon  to  dispose  of  the 
party  as  law  and  justice  shall  require." 

Mississippi.  Hutch.  Code,  1848, p.  1001,  seed:  "The return 
made  to  such  writ  shall  not  hereafter  be  taken  to  be  con- 
clusive as  to  the  facts  stated  therein;  but  it  shall  be 
competent  for  the  judge  or  court,  before  whom  such  return 
is  made,  to  receive  evidence  in  contradiction  thereof,  and  to 
determine  the  same,  as  the  very  truth  of  the  case  shall 
require." 

Delaware.  Rev.  St.,  1852,  p.  412,  sec.  6 :  **  The  return 
may  be  contradicted  and  may  also  be  amended." 

Missouri.  Rev.  St.,  1845,  p.  562,  sec.  2 :  *'  The  party 
brought  before  any  court  or  magistrate,  by  virtue  of  any 
writ  of  habeas  corpus,  may  deny  the  material  facts  set  forth 
in  the  return,  or  allege  any  fact  to  show  either  that  his 
detention  or  imprisonment  is  unlawful,  or  that  he  is  entitled 
to  his  discharge,  which  allegations  or  denials  shall  be  on 
oath." 

Arkansas.  Eng.  Dig.,  576,  sec.  2  :  The  provision  is  simi- 
lar to  that  in  Missouri. 
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New  Jerset.  The  habeas  corpus  act  of  this  state,  passed 
17d5y  contains  no  provisions  upon  this  point.  It  is  in  sub- 
stance a  copy  of  the  Act  31  Car.  2. 

Maine.  Reo.  St^  1857,  p.  596,  $ec.  16 :  "  The  party 
imprisoned  or  restrained  may  deny  facts  stated  in  the  return 
or  statement,  and  may  allege  other  material  facts ;  and  the 
court  or  justice  may  in  a  summary  way  examine  the  cause 
of  imprisonment  or  restraint ;  hear  evidence  produced  on 
either  side,  and  if  no  legal  cause  is  shown  for  such  imprisour 
ment  or  restraint,  the  court  or  justice  shall  discharge  him ; 
except  as  provided  in  section  nine." 

Sec,  9.  ^*'  If  it  appears  that  he  is  imprisoned  on  mesne  pro- 
cess for  want  of  bail,  and  the  court  or  justice  thinks 
excessive  bail  is  demanded,  reasonable  bail  shall  be  fixed, 
and  on  giving  it  to  the  plaintiff  he  shall  be  discharged." 

Eentuckt.  The  habeas  corpus  act  of  this  state,  passed  in 
1796,  also  copied  from  the  Act  31  Car.  2,  contained  no 
provision  on  the  point  But  by  the  act  now  in  force,  Rtt. 
St.,  1S52,  p.  380,  sec.  12,  it  is  provided  that  *'  At  the  discre- 
tion of  the  officer  or  court  before  whom  the  writ  is  returned, 
the  affidavits  of  witnesses,  taken  by  either  party  on  reason- 
able notice  to  his  agent  or  attorney,  may  be  used  as  evidence 
on  the  trial  of  the  return;"  and  by  sec.  11,  that  after  the 
matter  shall  be  heard,  ''  both  upon  the  return  and  any  other 
evidence,"  the  court  or  judge  shall  either  discharge  or 
remand  the  petitioner. 

IifDiANA.  Rev.  St.,  1843,  p.  930,  sec.  15.  The  party 
brought  before  the  court  or  judge,  on  the  return  of  the 
writ,  may  deny  or  controvert  any  of  the  material  facts  or 
matters  set  forth  in  the  return,  or  except  to  the  sufficiency 
thereof,  or  allege  any  facts,  to  show  either  that  his  imprison- 
ment or  detention  is  unlawful  or  that  he  is  entitled  to  his 
discharge ;  which  allegations,  except  in  cases  of  commit- 
ments on  a  criminal  charge  by  a  justice  of  the  peace,  shall 
be  on  oath  or  affirmation ;  the  petition,  return,  pleadings. 
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and  allegatioDs  of  the  parties  may  be  amended  in  form  or 
substance,  without  any  delay  or  continuance  of  the  hearing 

New  York.  In  New  York  the  first  habeas  corpus  act 
was  substantially  a  transcript  of  the  Act  31  Car.  2.  It 
was  not  until  1813  that  its  provisions  were  extended  to 
persons  detained  on  civil  process. 

In  1818,  in  the  case  of  Cable  v.  Cooper^  15  Johns.,  152, 
the  Supreme  Court  denied  to  an  officer  or  judge  acting 
upon  a  habeas  corpus  out  of  term  the  power  of  looking 
beyond  the  return.  Spencer  /.,  dissented.  The  legislature 
immediately  passed  an  act,  April  21,  1818,  reciting  that 
*'  Whereas  doubts  are  entertained  whether  returns  made  to 
writs  of  habeas  corpus  issued  under  said  act  (1813)  are 
traversable  or  examinable  by  facts  dehors  the  returns,"  and 
enacting  that  the  officer  before  whom  a  prisoner  is  brought 
Bball  examine  into  the  facts  contained  in  the  return,  and 
into  the  cause  of  the  imprisonment,  and  remand,  bail  or  dis- 
charge, as  the  case  shall  require  and  to  justice  shall  apper- 
tain. Lam  of  1818,  ch.  277,  p.  298* 

In  the  next  revision  of  the  statutes  the  provision 
upon  this  subject  was  contained  in  sees.  40,  41,  45 
and  50,  2  R.  S.,  469.  Sees.  40  and  41  required  the 
court  to  examine  the  facts  contained  in  the  return 
and  into  the  cause  of  the  confinement  of  the  prisoner, 
and,  if  no  legal  cause  be  shown  for  its  continuation, 
to  discharge  him.  The  45th  sec.  provided  for  bailing 
him.     The  50th  sec.  provided  that : 

"  The  party  brought  before  such  court  or  officer,  on  the 
return  of  any  writ  of  habeas  corpus,  may  deny  any  of  the 
material  facts  set  forth  in  the  return,  or  allege  any  fact  to 
show  either  that  his  imprisonment  or  detention  is  unlawful, 
or  that  he  is  entitled  to  his  discharge,  which  allegations  or 
denials  shall  be  on  oath ;  and  thereupon  such  court  or  officer 
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dudl  proceed  in  a  snmmuy  way  to  bear  mch  all^ation 
and  proofr  aa  may  be  produced  in  rapport  of  sacb  impriaon- 
ment  or  detention,  or  against  tbe  same,  and  to  dispose  of 
sacb  party  as  the  justice  of  tbe  ease  may  leqifire.'' 

These  provisions  ar6  retained  in  the  last  leviaon 
of  the  statutes.  2  Rtv.  St.,  1852,  802,  sec.  64. 

It  was  the  opinion  of  Mr.  Justice  Cowoi,  in  the 
case  of  The  People  v.  McLeod,  1  J9ii7,  377,  that  the 
words  above  quoted  ^  are  satisfied  by  being  limited 
to  the  lawfnbiess  of  the  authority  under  which  the 
prisoner  is  detained,  without  being  extended  to  the 
force  of  the  evidence  upon  which  the  authority  was 
exerted,  or  which  it  may  be  in  the  prisoner's  power 
to  adduce  at  the  trial.^  The  same  view  is  maintained 
in  Mr.  HiU's  note  30,  3  HiU,  658. 

In  the  cases,  however,  of  The  People  v.  Tompkins^ 
1  Parker  Cr.  Rep.,  224,  and  The  PeapU  v.  Martin,  ib., 
187,  the  question  was  very  fully  examined  and  the 
authorities  reviewed  by  Mr.  Justice  Edmonds,  of  the 
Supreme  Court,  who  held  that  the  Supreme  Court, 
in  the  exercise  of  its  common  law  appellate  jurisdic- 
tion in  criminal  matters,  and  any  member  of  it  out  of 
court,  under  the  statute  might,  where  the  commitment 
was  by  an  examining  magistrate  before  trial,  not  only 
review  the  grounds  of  commitment  upon  which  the 
magistrate  acted,  but  hear  new  proofs,  and  bail,  dis- 
charge or  remand  the  prisoner  as  the  justice  of  the 
case  might  require. 

But  the  judge  admitted  that  the  power  was  subject 
to  important  qualifications. 

^  In  thus  asserting  and  defending,''  said  he,  ^  the  high 
prerogative  of  administering  relief  against  unjust  imprison- 
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Qent,  as  existing  in  this  court  at  common  law  and  in  its 
aembers  out  of  court,  under  the  statute,  I  must  not  be 
inderstood  as  maintaining  that  the  appellate  power  thus 
onferred  can  or  will  be  exercised  in  a  wild  or  loose  or 
rbitrary  mannet,  or  that  an  appeal  exists  as  a  matter  of 
ourse  in  every  case  of  a  commitment,  with  a  right  to 
lemand  a  review  of  the  grounds  of  the  commitment. 

"  Where  the  party  is  in  custody,  by  virtue  of  a  final 
iic^^ent  of  a  court  of  competent  jurisdiction,  he  must  be 
[nmediately  remanded.  2  R.  S.,  567,  sec.  40.  If  the  party 
B  in  custody  on  an  indictment  found  for  felony  not  bailable, 
here  being  no  means  of  ascertaining  the  grounds  on  which 
he  indictment  is  predicated,  he  will  be  remanded.  McLeod^s 
n$ey  26  Wend. 

**  If  in  custody  on  process  merely  irregular,  he  will  be 

demanded  on  habeas  corpus,  and  be  remitted  to  the  proper 

^urt  to  correct  and  remedy  the  formal  defects  in  its  own 

irocess.  People  v.  Nevins,  1  Hill^  164 ;  Bank  of  U.  S.  v.  Jen- 

uut  18  Johm.,  305. 

''  If  detained  on  civil  process,  regular  and  valid  on  its  face, 

\e  examination  will  be  ^confined  to  the  jurisdiction  of  the 

»wer  which  issued  it,  and  to  the  inquiry  whether  some 

ent  has  not  since  occurred  to  entitle  the  prisoner  to  his 

charge.  Ibid. 

*  If  in  custody  on  criminal  process  before  indictment, 

prisoner  has  an  absolute  right  to  demand  that  the  ori- 

J  depositions  be  looked  into,  to  see  whether  any  crime 

fact  imputed  to  him,  and  the  inquiry  will  by  no  means 

dofined  to  the  return.    Facts  out  of  the  return  may  be 

into  to  ascertain  whether  the  committing  magistrate 

lot  have  arrived  at  an  illogical  conclusion,  upon  the 

ice  given  before  him ;  whether  he  may  not  have  been 

led  by  malice,  or  have  exceeded  his  jurisdiction  ;  and 

er  he  may  not  have  mistaken  the  law,  or,  in  the  lan- 

of  Lord  Ellenborough,  in  the  case  of  Sir  Francis 

t  against  the  Speaker  of  the  House  of  Commons,  14 

37 
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East^  1,  to  ascertain  whether  the  commitment  was  not  pal- 
pably and  evideDtly  arbitrary,  unjust  and  contrary  to  every 
principle  of  positive  law  or  rational  justice.  Confined 
within  these  limits,  the  inquiry  can  be  effectual  for  the 
protection  of  personal  liberty  against  oppression  under 
color  of  legal  process.  Extended  beyond  it,  it  might  be 
eminently  mischievous  in  retarding  the  due  administration 
of  justice,  and  therefore,  though  the  power  of  exceeding 
those  limits  is  clearly  conferred,  no  discreet  judge  will  step 
over  them,  unless  for  some  palpable  and  overpoweriog 
cause." 
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CHAPTER  IV. 


THE  ISSUE. 


Beetton    I.  luvii  or  law. 

n.  iBaraa  or  pact  avo  law. 


SECTION  I. 

ISSUE  OF  LAW. 

The  issue  may  be  one  of  law  simply,  as  where  the 
&cts  stated  in  the  return  are  not  controverted. 

Mr.  Justice  Wilmot,  although  he  maintained  that 
the  nature  and  quality  of  the  fact  with  which  the 
party  i.  ch^  Ll  4,  jurMirfoo  which  ha,  taken 
cognizance  of  it  are  the  only  matters  to  be  considered 
on  the  return,  and  that  the  existence  of  the  facts  stated 
in  it  could  not  be  controverted,  correctly  described 
the  issue  of  law. 

*<  The  writ,"  said  he,  **  is  not  framed  or  adapted  to  liti- 
gating facts ;  it  is  a  summary,  short  way  of  taking  the 
opinion  of  the  court  upon  a  matter  of  law,  where  the  facts 
are  disclosed  and  admitted ;  it  puts  the  case  exactly  in  the 
same  situation  as  if  an  action  of  false  imprisonment  had 
been  brought,  and  the  defendant  had  set  forth  the  facts  to 
justify  the  imprisonment  and  the  plaintiff  had  demurred  to 
the  plea."  WUmotU  Opinions^  106. 

Motion  to  discharge.  This  issue  may  be  made  and 
usually  is  on  motion,  though  in  the  case  of  Hovey 
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and  mfe  v.  Morris^  7  Black/.,  559,  a  demurrer  to  the 
reply  was  allowed.  Where  it  is  desired  to  tesX  the 
sufficiency  of  the  return  in  law,  it  may  be  done  on  a 
motion  to  discharge  the  prisoner,  which  has  the  effect 
of  a  demurrer.  On  this  motion  the  return  is  conceded 
to  be  true.  "The  return,"  said  Lord  Denman,  in 
Watsoris  case,  36  Eng.  C.  i.,  237,  **must  necessarily 
be  received  as  true  in  all  particulars  that  appear 
upon  it  in  the  present  stage,  in  which  its  sufficiency 
alone  is  examined.  We  are  sitting  as  on  a  demurrer, 
or  a  writ  of  error  on  the  judgment  of  another  court." 


SECTION  II. 

ISSUES  OF  PACT  AND  LAW. 

The  issue  may  be  one  of  fact  and  law,  where  the 
facts  stated  in  the  return  are  either  controverted  or 
confessed  and  avoided. 

It  has  been  seen  that  the  facts  stated  in  the  return 
may  be  controverted ;  but  the  issue  to  be  raised  must 
have  a  necessary  connection  with  the  question  of  the 
legality  of  the  imprisonment.  It  has  sometimes  been 
attempted  to  bring  into  consideration  other  matters, 
as  will  be  seen  hereafter,  but  they  have  been  imi- 
formly  rejected.  It  is  important,  therefore,  to  note 
the  class  of  facts  which  may  properly  be  put  in  issue. 
The  field  of  inquiry  on  this  point  of  practice  has  not 
been  accurately  defined,  and  some  obscurity  has^ 
been  occasioned,  perhaps,  by  not  sufficiently  attend- 
ing to  the  true  nature  of  the  writ  and  the  questions 
which  it  necessarily  involves. 
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The  following  rule,  it  is  believed,  correctly  describes 
the  nature  of  the  facts  which  may  be  controverted. 
Where  the  commitment  is  under  express  legal  process, 
those  facts  may  be  put  in  issue  which,  on  a  question 
arising  only  collaterally,  are  necessary  to  warrant 
the  imprisonment ;  and  where  the  restraint  is  claimed 
under  private  authority  those  facts  may  be  put  in 
issue  which  are  legally  necessary  to  justify  the 
detention. 

As  before  remarked  and  as  there  will  be  occasion 
to  repeat,  the  object  of  the  writ  is  to  liberate  from 
illegal  restraint  The  vital  question  in  all  cases 
of  habeas  corpus,  is :  Is  the  party  complaining  ille- 
gally deprived  of  his  liberty?  and  it  is  the  only 
material  question  except  in  cases  of  infants  or  persons 
accused  of  crimes  where,  in  certain  contingencies  to 
be  hereafter  noticed,  relating  to  the  disposing  of  the 
prisoner  or  infant,  certain  additional  inquiries  are 
instituted. 

It  is  important  also  to  observe  that  only  such  ques- 
tions as  are  necessarily  involved  will  be  determined. 
It  is,  indeed,  frequently  said  that  the  right  of 
guardianship,  for  instance,  will  not  be  determined  on 
habeas  corpus.  But  that  depends  entirely  on  whether 
restraint  by  the  guardian  is  made  the  ground  of 
complaint  If  it  is,  the  right  must  be  passed  upon. 
Thus  if  the  ward  be  the  relator  seeking  to  be  released 
from  the  custody  of  his  guardian  the  guardian  may 
stand  upon  his  right  of  guardianship ;  the  ward  may 
dispute  the  right,  and  the  court  must  say  whether 
the  guardian's  custody  is  wrongful  or  not 

If,  however,  the  guardian  seek  by  the  writ  of 
habeas  corpus  to  obtain  or  recover  the  custody  of  his 


294  THE  WRIT  OF  HABEAS  CORPUS.  [BOOK  H. 

ward,  or  not  being  a  party  to  the  writ  issued  at  ike 
instance  of  another,  seek  such  custody  by  a  motion 
on  the  hearing,  his  right  of  guardianship,  if  contro- 
verted in  good  feuth,  will  not,  as  a  general  thing,  be 
adjudicated ;  for  in  one  case  it  is  a  pervandon  of  the 
writ  of  habeas  corpus  to  employ  it  simply  as  a  process 
of  recaption,  and  in  the  other  it  is  not  necessarily 
involyed  under  the  writ 

This  issue  may  be  made  on  the  return  by  a  reply 
which  should  be  a  succinct  statement  of  the  facts 
whidi  are  relied  on  by  the  prisoner  to  show  the 
imprisonment  to  be  illegal  It  may  consist  of  a  mere 
denial  of  the  facts  alleged  in  the  return  or  of  new 
&LCtSy  legally  admissible,  to  avoid  their  effect. 

The  following  cases  will  serve  to  show  what  con- 
troverted facts  and  rights  the  courts  have  declined  to 
adjudicate  under  the  writ : 

In  Rex  V.  Smith,  2  Sir.,  982 ;  S.  C,  Eidgway  Cases, 
149,  the  father  sued  out  the  writ  for  his  son,  aged 
fourteen  years,  who  was  living  with  his  aunt  The 
court  having  a  bad  opinion  of  the  father's  design, 
refused  to  deliver  the  child  to  the  father,  and  assigned 
as  a  reason  that  they  could  not  determine  the  right 
of  guardianship  in  so  summary  a  way. 

In  the  case  of  Rex  v.  Johnson,  1  Sir.,^579 ;  S.  C.^ 
2  Ld.  Raym.,  1333,  the  writ  was  sued  out  by  the 
guardian  for  the  child  only  six  years  old.  The 
right  of  guardianship  was  not  disputed,  and  the  child 
was  delivered  into  his  custody,  not  on  the .  ground 
that  he  had  a  legal  right  to  demand  it  under  that 
writ,  but  because  the  court  in  the  exercise  of  its  dis^ 
cretion  thought  it  for  the  interest  of  the  child  so  to 
dispose  of  it    Rex  v.  Delaval,  3  Burr.,  1436. 
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The  reason  assigned  by  Lord  Hardwicke,  in  Eex  v. 
Smithy  for  not  determining  the  right  of  guardianship 
on  habeas  corpus  was  that  the  party  would  be  disabled 
fi»M  ..ki-g  Z  opuuon  or  a  n;ior  eo^  on  .  wit 
of  error.  Ex  parte  Hopkins^  3  F.  Wms.^  151,  n. ; 
Bidgway  Cases,  149. 

In  The  King  y.  Edgar,  Ridgway  Cases,  152,  the 
writ  was  sued  out  by  the  wife,  directed  to  her  hus- 
band and  his  three  sons.  She  reUed  upon  articles  of 
separation  showing  a  renunciation  of  his  right  to  her 
custody.  He  admitted  the  execution  of  the  articles ; 
but  claimed  they  were  not  binding  because  other 
articles  were  to  be  executed,  which  had  not  been 
done,  and  offered  to  show  this  by  affidavits.  The 
court  declined  to  hear  them,  saying  they  had  heard 
enough  to  proceed  to  liberate  her. 

In  Rex  V.  Clarksan,  1  Str.,  447,  the  writ  was  sued 
out^by  the  pretended  husband  for  his  alleged  wife, 
directed  to  her  guardians.  She  denied  him  to  be  her 
husband,  and  the  court  refused  to  hear  any  proof  on 
the  question  of  marriage,  declaring  that  she  was  at 
her  liberty  to  go  where  she  pleased. 

In  Pennsylvania,  on  a  habeas  corpus,  issued  under 
the  act  of  1785,  the  court  would  not  try  the  question 
of  property  in  a  master  to  an  apprentice  who  had 
voluntarily  enlisted  in  the  United  States  army,  under 
the  act  of  Congress  of  December  10, 1814,  and  was 
satisfied  to  remain.  The  master,  it  was  said,  should 
resort  to  his  action  against  him  who  harbored  the 
apprentice.  Cbrnmontoealth  v.  Robinson,  1  S.  Sf  R.^ 

353. 

In  Georgia  it  was  held  that  a  question  of  property 
could  not  be  tried  on  a  writ  of  habeas  corpus.    And 
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where  it  appeared  that  the  prisoner  was  imprisoned 
at  her  own  request,  to  protect-her  fix)m  a  person 
claiming  her  as  his  slave,  and  there  was  no  objection 
to  the  discharge,  the  coiirt  granted  the  discharge,  but 
refused  to  go  further  and  adjudicate  the  question 
whether  she  was  a  slave  or  not  The  State  v.  Fraser^ 
Dudley,  Geo.j  42. 

The  same  doctrine  has  been  applied  in  other  states. 
The  right  of  guardianship  will  not  be  determined 
in  this  proceeding.  Commonwealth  v.  Hamm^mdy  10 
Pick.,  27 4t;  The  People  ex  rel.  Barry,  v.  Mercein,  8 
Paige,  47  ;  Commonwealth  v.  Hamilton,  6  Mass.,  273. 

^'  Id  cases  of  habeas  corpus  the  technical  legal  rights  of 
the  parties  do  not  govern.  A  guardian,  whether  appointed 
by  the  parent  or  the  court,  has  his  ordinary  civil  remedy  if 
any  of  his  legal  rights  are  violated.  But  in  this  summary 
proceeding  these  rights  cannot  be  redressed;  no  damages 
can  be  assessed,  no  restoration  of  property  can  be  decreed, 
except  in  cases  of  slaves,  under  our  statutes.*'  Foster  and 
wife  v.  Alston,  6  How.  Miss.  Rep.y  406. 

The  contest  about  the  right  in  all  these  cases 
should  be  real,  not  merely  colorable. 

In  Virginia,  if  upon  the  return  of  the  writ  it 
appears  that  the  applicant  is  a  person  of  color,  and 
there  seems  to  be  a  real  ground  for  litigation  between 
the  applicant  and  the  person  claiming  him  as  a  slave, 
the  court  will  not  determine  the  question  of  freedom 
upon  the  habeas  corpus,  but  the  applicant  will  be 
admitted  to  bring  his  suit  for  freedom  as  the  statute 
prescribes,  in  forma  pauperis.  If,  however,  there 
seems  to  be  no  real  ground  of  litigation  as  to  the 


CH.  IV.]  THE  ISSUE.  297 

right  of  freedom,  the  court  may  discharge  the  appU- 
cant  on  the  writ,  -without  putting  him  to  his  suit 

A  claim  of  the  vice-consul  of  a  foreign  state  that 
the  applicants  are  slaves,  supported  by  his  own 
affidavit  that  he  believes  them  to  be  so,  but  with  an 
admission  that  the  owners  are  to  him  unknown,  does 
not  afford  sufficient  ground  for  putting  the  applicants 
to  their  suit  De  Lacy  v.  Antoine,  7  Leigh,  438. 

This  point  was  again  under  consideration  before 
the  same  court  in  the  case  of  Ruddle's  Excutors  v. 
Ben,  10  Leigh,  468. 

Parker,  J.,  said :  '*  A  preliminary  question  arises,  can  the 
matters  in  controversy  between  these  parties  be  properly 
tried  on  a  writ  of  habeas  corpus  ? 

"If  the  issue  was  one  of  slavery  or  no  slavery,  and  the 
right  of  the  defendant  in  error  to  freedom  was  the  litigated 
point,  presenting  some  real  and  not  merely  colorable  ground 
for  controversy,  I  should  concede  that  it  ought  not  to  be 
determined  upon  habeas  corpus  for  the  reasons  assigned  in 
the  case  of  De  Lacy  v.  Antoine,  7  Leigh,  438. 

"  But  it  appears  here  that  the  matter  in  question  is  not 
the  right  to  freedom  but  the  right  to  levy  an  execution  on 
one  who  has  been  duly  emancipated  by  an  acknowledged 
owner.  The  real  question  is  whether  Ben  is  illegally  confined 
in  custody ;  and  the  solution  of  that  question  depends  not 
upon  the  inquiry  whether  he  was  duly  and  properly  eman- 
cipated, but  whether,  being  emancipated,  he  is  not  liable 
to  a  charge  which,  if  allowed,  may  or  may  not  reduce  him 
to  his  original  state  of  slavery. 

**  Although  the  inquiry  thus  presented  may  be  compli- 
cated and  difficult,  involving  questions  of  fact  as  well  as 
law,  yet  that  is  no  reason  for  denying  to  the  petitioners  the 
benefit  of  the  great  and  salutary  writ  of  habeas  corpus.    It 
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often  happens  that  a  judge  U  forced  to  decide  the  mort 
embarrassing  and  delicate  questions  on  the  return  to  that 
writ  The  writ  itself  applies  to  all  cases  of  illegal  deten- 
tion of  the  person  except  that  which  grows  out  of  the 
relation  of  master  and  slave,  and  it  would  apply  to  that 
ako  but  that  another  remedy  is  provided,  which  seems  vir- 
tually to  exclude  a  resort  to  the  writ  of  habeas  corpus/* 

In  the  matter  of  Wakker^  3  Barb.  Sup.  Ct.  Rep.^ 
162,  it  was  held  that  where  the  warrant  on  which 
tiiie  prisoner  was  arrested  was  issued  by  a  person 
who  was  acting  as  a  police  justice  de  fieu^to,  under 
color  of  an  election  in  pursuance  of  an  act  of  the 
legislature,  that  was  sufficient  on  habeas  corpus  to 
detain  him;  and  that  the  writ  of  habeas  corpus 
could  not  be  converted  into  a  quo  warranto  in  order 
to  determine  whether  he  was  a  police  justice  de  jure. 
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CHAPTER  V. 

THE  HEARING. 
SmUod   L  Turn  modi  or  tbxal. 

II.  Til  ITIDBHOB. 

HL  GovTODT  or  riuoviB  rivDivo  t»  teial. 
rv.  Attaoimsit  roB  ooitbmpt. 

SECTION  I. 

THE  MODE  OF  TBIAL. 

The  trial  haa  always  been  to  the  court  or  judge 
and  hence  is  commonly  called  the  hearing.  Although 
the  trial  of  questions  of  fact  under  the  writ  by  the 
court  has  been  deprecated  as  infringing  the  right  of 
trial  by  jury,  WUmot's  Opinions,  106,  yet  the  incon- 
venience and  delay  consequent  upon  the  jury  trial ; 
the  desire  of  prisoners  to  obtain  and  of  the  judges 
to  afford  instant  relief  in  cases  of  wrongful  imprison- 
ment, to  which,  perhaps,  should  be  added  the  common 
opinion  that  an  order  in  habeas  corpus  had  not  the 
force  and  effect  of  a  final  judgment,  have  overcome 
all  objections,  and  the  practice  has  long  been  settled 
in  England  and  America  of  submitting  all  questions 
arising  tmder  the  writ  to  the  determination  of  the 
court 

The  provisions  in  the  Constitution  of  the  United 
States  and  of  'the  several  states,  for  the  inviolability 
of  the  right  of  trial  by  jury,  do  not  extend  to  pro- 
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ceedings  in  habeas  corpus  as  it  has  sometimes  been 
claimed.  It  is  not  provided  ip  the  Constitution  of 
any  state  that  all  issues  of  fact  shall  be  tried  by  a 
jury.  The  provision  in  all  is  that  the  right  of  jury 
trial  shall  not  be  violated ;  that  is,  the  right  as  it  was 
tmderstood  and  enjoyed  at  the  time  of  the  adoption 
of  the  Constitution.  And  as  such  trial  was  not  then 
demandable  as  a  matter  of  right  in  a  habeas  corpus 
proceeding,  any  more  than  it  was  in  a  proceeding  in 
equity,  it  is  not  now.  It  is,  however,  within  the 
power  of  the  court,  perhaps,  in  the  exercise  of  its 
discretion,  to  direct  an  issue  of  fact  under  the  writ  to 
be  tried  by  a  jury.  This  has  sometimes  been  done 
but  the  practice  has  not  met  with  general  favor. 

The  mode  of  trial  has  been  the  subject  of  obser- 
vation in  several  cases. 

In  the  matter  of  Hakewell,  xxii.  Eng.  Law  and  Eq.f 
395,  there  is  an  intimation  that  a  jury  in  some  cases 
might  be  employed.  That  was  a  habeas  corpus  by  the 
mother  to  obtain  possession  of  her  children  from  their 
father,  and  consequently  was  conducted  under  the 
provisions  of  the  act  56  Geo.  3,  c.  100,  which  enacts, 
section  3,  "That  in  all  cases  provided  for  by  this  act, 
although  the  return  to  any  writ  of  habeas  corpus  shall 
be  good  and  sufficient  in  law,  it  shall  be  lawful  for  the 
justice  or  baron,  before  whom  such  writ  maybe  return- 
able, to  proceed  to  examine  into  the  truth  of  the  facts 
set  forth  in  the  return  by  affidavit,  &c.,  and  do  therein 
as  to  justice  shall  appertain."  Jervis,  Ch.  J.,  alluding 
to  the  doubt  expressed  in  the  case  of  Watson^  36 
Eng.  O.  L.y  whether  there  be  any  mode,  other  than 
by  action,  of  impeaching  the  truth  of  such  return  or 
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of  introducing  new  matter,  says :  "  I  must  confess  I 
should  have  thought  it  was  competent  to  the  party, 
at  whose  suit  the  writ  is  obtained,  to  impeach  the 
return  upon  affidavit,  or  to  traverse  it  and  go  to  a 
jury,  or  to  ai^e  upon  the  return  that  it  does  not 
justify  the  detention." 

In  New  Jersey,  an  application  to  the  court  to 
empannel  a  jury  to  ascertain  the  facts  in  a  case  of 
habeas  corpus,  was  refused  as  early  as  1782.  In  the 
case  of  The  State  v.  Farlee,  Coxej  41,  the  application 
was  renewed  in  the  year  1790,  when  it  was  again 
refused.  The  court  said:  "We  have  no  power  in 
such  a  case  to  order  a  jury.  *  *  *  The  writ  is  a 
writ  of  right,  intended  for  the  protection  of  individuals 
against  arbitrary  and  illegal  detention ;  and  we  are 
to  decide  upon  it  in  our  own  constitutional  capacity, 
sitting  here  to  superintend  the  liberty  of  the  citizen, 
and  to  protect  it  from  violation."  To  the  same  effect 
is  the  case  of  The  State  v.  Beaver  et  al.,  Coxe  80,  in 
the  year  following. 

In  Pennsylvania,  however,  in  1798,  it  was  said  by 
the  court  in  the  case  of  Respuhlica  v.  The  Gaoler^  ^v., 
2  YeateSy  258,  that  "  We  are  called  on  to  examine 
into  the  facts  relating  to  the  case  (2  Dall.  St  Laws, 
246,  sec.  13),  and  must,  in  some  instances,  necessarily 
determine  contested  facts.  If  we  had  any  doubt 
whether  the  true  person  was  arrested,  we  should 
hold  ourselves  bound  to  submit  the  matter  to  a  deci- 
sion by  a  jury." 

In  the  case  of  Graham  v.  Graham,  1  Serg.  and 
Rawle,  331,  in  1815,  on  a  habeas  corpus  pending  in 
the  court  of  Common  Pleas  of  Philadelphia  county. 
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the  court  ordered  an  issne  to  try  whether  a  certain 
Edward  Simmons  had  a  right  to  hold  Shephard 
Gh-aham  by  virtue  of  an  indenture  of  apprenticeship^ 
whereby  the  said  Shephard  was  bound  to  the  said 
Simmons  until  he  attained  the  age  of  fifteen  years,  to 
be  instructed  in  the  art  of  chimney  sweeper.  A 
verdict  was  given  in  fiEivor  of  Simmons,  which  was 
set  aside  and  a  new  trial  ordered.  On  a  second  trial 
the  jury  found  against  Simmons,  but  a  bill  of  excep- 
tions was  taken. 

In  the  Supreme  Courti 

TUiGHMAN,  Cfa.  J.,  said :  "  The  habeas  corpoB  act  (1785), 
authorizes  the  court  to  decide  both  fact  and  law ;  but  it  has 
been  the  practice  in  the  Common  Pleas  to  direct  an  issue 
for  trial  of  facts  in  doubtful  cases.  The  right  to  order  an 
issue  is  not  denied,  but  it  is  said  tiiat  when  an  issue  is 
ordered,  the  court  have  parted  with  all  their  power  over 
the  facts.  It  is  true  they  have  so  far  parted  with  their 
power  that  they  cannot  themselves  dedde  the  fact.  But 
they  still  retain  the  superintending  authority  over  the  ver- 
dict This  authority  is  incident  to  the  trial  by  jury  by  the 
principles  of  the  common  law,  where  the  trial  is  in  a  court 
of  record  of  general  jurisdiction,  such  as  the  court  of 
common  pleas." 

In  Vermont,  Ex  parte  Davis,  18  Vt.,  401,  it  was 
said  that  where  a  debtor,  who  has  been  imprisoned, 
grounds  his  claim  to  be  discharged  upon  certain 
papers  or  documents  prescribed  by  statute,  he  may 
enforce  his  right  by  habeas  corpus ;  but  where  he 
grounds  it  upon  matter  in  pais,  upon  which  an  issue 
to  a  jury  might  be  expected  to  arise,  he  should  be  put 
to  his  atuUta  querela. 
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SECTION  n. 

THE  Byn>ENCE. 

L  Cfttteral  o^ttrvtUiont, 

S>  JSvtdtttc€  tit  9umtnttfjf  proccwhHgt, 

S.  Compeienqf  ^  voitneMU*  ^""^ 

ii  S9idenet  bjf  qgUUnii, 

1.  Gfeneral  observations.  The  general  nature  and 
principles  of  evidence,  the  means  or  instruments  by 
which  it  is  conveyed,  and  the  rules  which  govern  its 
production  in  courts  of  justice,  afford  the  most  attrac- 
tive, if  not  the  most  important  field  of  inquiry  in  the 
whole  domain  of  legal  science ;  and  it  has  been  tho- 
roughly cultivated  by  skillful  hands.  .  The  treatises 
of  Starkie,  Ghresley  and  Greenleaf,  and  Cowen  and 
Hill's  Notes,  with  a  treatise  by  Phillips,  leave  but 
Htde  room  for  further  research  in  this  department  of 
the  law. 

If  the  various  rules  collected  and  expounded  by 
these  authors,  whose  works  are  within  the  reach  of 
all,  were  of  uniform  application  in  all  judicial  pro- 
ceedings, there  would  be  no  occasion,  and,  perhaps, 
no  excuse  for  doing  more  than  to  refer  to  them.  But 
these  rules  are  not  appUed  with  equal  strictness  m 
all  cases.  They  admit  of  some  relaxation  in  sum- 
^  proceedi/g.,  e-pedaUy  whe™  tho  i.,„iry  i. 
addressed  to  the  discretion  of  the  court. 

The  proceeding  in  habeas  corpus  is  summary  in 
its  nature.  The  common  opinion  has  been  that  the 
order  pronounced  in  it  was  not  subject  to  review 
<m  error  as  a  final  judgment;  and  for  this  reason, 
perhaps,  as  well  as  £rom  the  fact  that  the  trial  was 
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always  to  the  court  without  the  intervention  of  a 
jury,  the  same  modification  of  the  rules  of  evidence 
has  been  allowed  in  practice  under  this  writ  as  has 
obtained  in  other  siunmary  proceedings  addressed  to 
the  discretion  of  the  court. 

It  is  not,  indeed,  a  settled  question  that  an  order 
in  habeas  corpus  is  not,  in  some  instances,  on  com- 
mon law  principles,  subject;  to  review  for  error.  It 
is  probable  that  the  common  impression  to  the  con- 
trary will  be  found  to  be  unsupported  by  the  just 
analogies  of  the  proceeding  and  order.  The  tenden- 
cies of  the  judicial  mind,  as  will  be  seen  hereafter, 
are  certainly  in  this  direction.  But  it  is  not  probable 
that  the  rules  of  evidence  applicable  to  the  proceed- 
ing will  undergo  any  change  on  that  account. 

2.  Evidence  in  summary  proceedings.  There  are 
numerous  applications  to  the  court,  in  civil  and  crimi- 
nal cases,  which  are  addressed  to  the  discretion  of 
the  court,  upon  the  hearing  of  which  some  departure 
from  the  rules  of  evidence  as  applied  in  trials  to  the 
jury  is  permitted.  The  ground  of  such  practice  is 
thus  stated  by  Tilghman,  Ch.  J!,  in  Shartz  v.  Quigley, 
1  Binn.,  222 :  "  The  motion  to  open  the  judgment  was 
an  appeal  to  the  court  to  exercise  a  smnmary  juris- 
diction on  principles  of  equity.  In  hearing  these 
motions  courts  are  not  tied  down  to  those  strict  rules 
of  evidence  which  govern  them  in  trials  by  jury ; 
because  it  is  presumed  that  their  knowledge  of  tlie 
law  prevents  their  being  carried  away  by  the  weight 
of  testimony  not  strictly  legal." 

In  the  case  of  The  State  v.  Lyon,  Coxej  403,  parol 
evidence  being  offered  to  support  the  claim  to  free- 
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dom  it  was  objected  to  but  allowed  by  the  court, 
which  said: 

"  It  has  been  the  constant  practice  of  the  court  in  cases 
of  this  kind,  to  hear  viva  voce  testimony  when  offered.  The 
general  principle  in  the  admission  of  evidence,  is  not  that 
courts  are  restricted  by  narrower  rules  in  receiving  testi- 
mony than  juries  are ;  but  that  being  able  to  discriminate 
between  that  which  ought  to  be  listened  to,  and  that  which 
should  be  disregarded,  are  not  prohibited  from  hearing  any 
evidence  which  they  may  think  calculated  to  illustrate  the 
subject  before  them." 

An  instance  of  the  application  of  this  doctrine  is 
found  in  TJie  Matter  of  Hey  wood,  1  Sandf.  Sup.  Ct.,  701. 

In  that  case  the  validity  of  the  process  under 
which  the  prisoner  was  detained  by  the  police  justice 
being  in  question,  the  justice  and  clerk  who  happened 
to  be  present  were  called  as  witnesses  by  the  pri- 
soner, to  prove  upon  what  complaint  or  other  papers 
the  prisoner  was  arrested  and  committed,  and  the 
clerk  having  with  him  the  original  complaint,  that 
was  offered.  It  was  objected  that  this  evidence  was 
not  the  best,  that  the  complaint  was  a  record  of  the 
police  court  and  could  not  be  produced  and  carried 
about  the  city,  neither  was  it  proper  to  call  the  police 
justice  to  prove  his  judicial  acts  or  omissions.  But 
the  court,  Sandford,  J.,  said :  . 

"  The  inquiry  before  me  is,  on  what  documents  did  the 
justice  issue  his  warrant  against  the  prisoner.  This  inquiry 
is  by  the  statute  made  summary ;  and  if  these  gentlemen 
were  not  present,  or  if  they  were  here  without  the  com- 
plaint, I  should  feel  bound  to  receive  the  best  evidence  that 
was  at  hand,  or  which  a  prisoner  with  reasonable  diligence 

39 


306  THE  WRIT  OF  HABEAS  CORPUS.  [bOOK  II. 

might  procure,  both  as  to  what  writings  were  the  ground  of 
the  proceeding  against  him,  and  what  those  writings  con- 
tained ;  without  regard  to  the  ordinary  rules  of  evidence. 
The  clerk  is  here,  and  as  he  states  has  the  complaint,  I 
think  he  should  produce  it.  As  to  the  justice,  he  is  not  to 
be  asked  about  his  reasons  or  his  judgment  in  the  matter. 
It  is  simply  this,  on  what  affidavit  and  papers  did  this  war- 
rant issue.  Neither  the  justice  nor  the  clerk  interpose  any 
objection  to  being  sworn,  and  can  have  no  feeling  on  the 
isubject. 

**  It  is  in  no  respect  infra  dignitatem  for  the  judge  to  appear 
as  a  witness  in  this  mode. 

"  In  the  habeas  corpus  case  of  Prime,  Ward  &  Co.,  Judge 
Edmonds  of  the  Supreme  Court  whose  warrant  was  under 
review  came  voluntarily  and  was  examined  as  a  witness. 
And  Judge  Betts  of  the  U.  S.  District  Court  as  I  am 
informed,  appeared  in  the  same  manner  before  Judge 
Edmonds  in  the  extradition  case  of  Metzger.** 

3.  Competency  of  witnesses.  In  the  case  of  the 
Commonwealth  v.  Harrison,  11  Mass.,  63,  it  was  held 
that  the  relator,  the  person  on  whose  application  the 
writ  issued,  was  an  incompetent  witness. 

In  the  case  of  the  Commonwealth  v.  Cushing,  11 
Mass. J  67,  before  the  same  court,  the  party  for  whose 
benefit  the  writ  issued,  was  allowed  to  give  evidence. 
No  objection  appears  to  have  been  made,  and  it 
does  not  expressly  appear  that  the  writ  issued  on  his 
application,  though  that  seems  to  be  a  fair  inference. 

In  the  case  of  the  United  States  v.  Wyngall,  5  Hilly 
1 6,  it  was  intimated  by  the  Supreme  Court  of  New 
York,  that  the  relator  was  not  a  competent  witness, 
though  the  admission  of  his  evidence  by  the  court 
below  was  an  error  which  could  not,  under  their 
statute,  be  reviewed. 
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In  Ihe  case  of  The  People  ex  rel.  Ordanauz^  v. 
Chegaray  8^  Condert,  18  Wend.,  637,  it  was  doubted 
whether  the  relator  claiming  the  custody  of  children 
which  her  husband,  their  father,  had  placed  under 
the  care  of  the  defendant  for  instruction,  was  a  com- 
petent witness,  the  controversy  being  essentially 
between  the  wife  and  husband.  But  her  affidavit 
was  read. 

In  the  case  of  The  Peopky  ex  rel.  Barry,  v.  Mercein^ 
8  Paige,  47,  the  controversy  relating  to  the  custody 
of  a  child  of  the  relator  and  his  wife,  the  defendant's 
daughter,  the  Chancellor  said :  '^  the  wife  is  a  com- 
petent witness  for  the  defendant  to  prove  acts  of 
cruelty  committed  by  her  husband  on  her,  to  justify 
her  separation  from  him  and  her  refusal  to  return  to 
his  house ;  but  she  cannot  testify  to  his  general  char- 
acter or  as  to  any  misconduct  of  his  in  any  other 
respect" 

In  the  matter  of  Belt,  1  Parker  Cr.  Rep.,  169,  it 
was  held  that  the  claimant  of  a  fugitive  slave  on  a 
habeas  corpus,  sued  out  by  the  fugitive,  was  an 
mcompetent  witness. 

4.  Evidence  by  affidavit.  It  was  not  provided  by 
statute  in  England  until  the  passage  of  the  act,  56 
Geo.  III. J  c.  100,  sec.  3,  that  the  truth  of  the  facts 
set  forth  in  the  return  in  cases  other  than  commit- 
ments for  criminal  or  supposed  criminal  matter, 
might  be  examiaed  into  by  affidavit;  but  it  was 
nevertheless  the  practice  to  do  so,  long  before  that 
period.  Foster^ s  letter,  20  How.  St.  Tr.,  1376 ;  Bex  v. 
Delaval,  3  Burr.,  1434 ;  S.  C,  1  Wm.  BL,  412 ;  The 
State  V.  Lyon,  Coxe.,  403. 
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And  the  same  practice  prevailed  in  other  summary 
proceedings;  such  as  interlocutory  appplications  in 
chancery,  Danl,  Ch.  Pr.,  1769 ;  and  various  motions 
in  actions  at  law,  to  set  aside  judgments,  to  obtain 
attachments,  to  enter  satisfaction,  &c.,  TidcTs  Pr., 
440 ;  and  in  criminal  proceedings,  for  leave  to  file  a 
criminal  information,  1  Ch.  Cr.  Law,  697 ;  and  after 
conviction  of  misdemeanor,  for  leave  to  show  matter 
in  aggravation  by  the  prosecutor,  or  in  mitigation  by 
the  defendant.  1  Ch.  Cr.  Law,  564. 

But  the  simunary  proceedings  having  the  closest 
analogy  to  the  proceeding  in  habeas  corpus,  are 
motions  for  rules  to  show  cause  why  the  applicant 
should  not  be  discharged  from  an  alleged  wrongful 
imprisonment,  as  where  the  defendant  was  arrested 
in  a  civil  action  on  Sunday,  Atkinson  v.  Jameson,  5 
T.  R,  25 ;  The  King  v.  Myers,  1  T.  R,  265 ;  and  in 
cases  of  impressed  soldiers.  Rex  v.  Dawes,  1  Burr., 
636  ;  Rex  v.  Kessel,  1  Burr.,  637  ;  in  which  cases  the 
merits  were  fully  heard  upon  affidavits. 

Other  instances  of  summary  applications  on 
affidavits,  for  discharge  from  illegal  imprisonment 
may  be  found  mentioned  in  Bagley's  Chamber  Prac- 
tice, 55,  110,  121. 

This  species  of  evidence  is,  certainly,  liable  to  the 
objection  that  it  is  ex  parte,  and  does  not  admit  of 
the  application  of  that  invaluable  test  of  truthful- 
ness, a  cross-examination.  And,  in  some  cases,  the 
affidavits  have  been  rejected  where  an  opportunity 
to  cross-examine  had  not  been  afforded.  In  the  case 
of  The  State  v.  Lyon,  Coxe,  403,  which  was  in  habeas 
corpus,  the  only  evidence  offered  in  behalf  of  the 
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defendant,  was  an  affidavit  taken  ex  parte  without 
notice  to  any  one  interested  for  the  prosecution,  and 
without  being  entitled  as  of  any  cause  in  court. 
The  affidavit  was  objected  to,  and  the  court  excluded 
it,  saying,  "  The  party  adducing  it  is  bound  to  show 
that  the  testimony  is  legal,  and  taken  in  a  mode 
conformable  to  law.  We  are  not  satisfied  that  there 
exists  any  reason  to  take  it  out  of  the  general  rule." 

On  the  argument  in  this  case,  it  was  conceded 
that  the  English  cases  showed  that  cases  in  habeas 
corpus  were  examined  upon  affidavits ;  but  it  was 
claimed  that  they  did  not  show  that  they  were  taken 
without  notice.  They  do  not,  indeed,  show  expressly 
that  no  notice  was  given,  but  they  do  not  show  that 
any  notice  was  ever  given  or  required,  or  that  a 
cross-examination  was  ever  had;  many  of  them, 
however,  do  show  that  affidavits  were  taken  under 
circumstances  which  preclude  the  idea  of  any  notice 
or  opportunity  to  cross-examine.  Moreover,  it  is 
manifest  that  in  summary  proceedings  generally, 
such  as  motions  for  interlocutory  orders,  or  decrees 
in  suits  at  law  and  in  chancery,  affidavits  were  used 
without  any  notice  to  the  adverse  party  of  the  taking 
of  tbem.  3  Danl  Ch.  Pr.,  1780. 

Besides,  the  fact  that  they  were  so  taken,  that  no 
cross-examination  could  be  had,  was  tu'ged  as  an 
objection  against  extending  the  use  of  them.  WUmot's 
Opinions^  106. 

The  English  practice  was  doubtless  as  stated  by 
counsel,  in  the  case  of  The  State  v.  Lyon,  above 
cited,  viz. :  "  To  read  the  affidavits  with  which  the 
party  was  prepared  at  the  opening  of  the  case,  and 
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where  it  was  requisite  a  day  was  given  to  the  adverse 
party  to  answer  them." 

A  similar  practice  has  been  allowed  in  New  York. 
The  People  ex  rel,  OrdonauXj  v.  Chegaray,  18  Wend^ 
637. 

In  the  D'Hautville  case  in  the  court  of  General 
Sessions  of  the  City  and  County  of  Philadelphia,  in 
1840,  ex  parte  affidavits  taken  before  the  writ  of 
habeas  corpus  was  sued  out  were  rejected  by  the 
court,  which  thought  the  "  admission  of  such  evidence 
would  be  a  dangerous  precedent"  The  court,  how- 
ever, admitted  that  it  was  within  their  discretion  to 
receive  the  affidavits.  They  held  that  the  party 
oflfering  them  could  not  insist  upon  their  reception 
as  a  matter  of  right;  and  that  imder  the  circum- 
stances of  the  case, — the  conduct  of  the  relator 
in  giving  notice  of  the  taking  of  other  evidence 
subsequent  to  the  date  of  the  writ  and  the  lapse 
of  time,  affording  ample  opportunity  to  take  the 
evidence  contained  in  the  affidavits  objected  to  on 
like  notice — they  ought  not  to  be  received. 

Some  important  questions  relating  to  the  admissi- 
bility and  value  of  affidavits  as  evidence  under  the 
writ  of  habeas  corpus,  were  considered  by*  the 
Supreme  Court  of  the  United  States,  in  the  case  of 
Ex  parte  Bollman  8^  Swartwouty  4  Or.,  75. 

BoUman  and  Swartwout  had  been  committed  by 
the  Circuit  Court  for  the  district  of  Columbia,  on  a 
charge  of  treason.  The  Supreme  Court  having 
granted  a  habeas  corpus  and  certiorari  proceeded  to 
examine  the  evidence  on  which  the  commitment  was 
grounded,  that  they  might  do  that  which  the  court 
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below  ought  to  have  done.    On  this  examination  an 
affidavit  of  General  Wilkinson,  made  prior  to  the 
arrest  of  the  defendants  but  as  a  predicate  for  their 
arrest,  was  offered  in  evidence  and  objected  to. 
The  court  had  difficulty  upon'  two  points : 

1.  Whether  the  affidavit  of  General  Wilkinson  was 
evidence,  admissible  in  that  stage  of  the  prosecution. 

2.  Whether,  if  admissible,  his  statement  of  the 
contents  of  the  substance  of  a  letter,  when  the  original 
was  in  his  possession,  was  such  evidence  as  the  court 
ought  to  notica 

The  first  point  involved  the  question  whether  an 
affidavit  made  before  a  magistrate  to  obtain  a  warrant 
of  arrest,  being  necessarily  ex  parte,  could  be  used 
as  evidence  on  the  motion  to  commit,  after  the 
accused  was  taken,  and  whether  he  was  not  entitled 
to  demand  that  the  evidence  against  him  should  be 
given  viva  voce  and  in  his  presence.  The  court  held 
the  affidavit  admissible  on  the  ground  that  the 
examination  to  determine  whether  the  accused  should 
be  discharged  or  held  to  trial  was  not,  strictly  speak- 
ing, a  prosecution;  but  merely  an  inquiry  which, 
without  deciding  upon  guilt,  preceded  the  institution 
of  a  prosecution;  and  that  before  the  accused  was 
put  upon  his  trial  all  the  proceedings  were  ex  parte. 
They  also  held  that  an  affidavit  made  before  compe- 
tent authority,  as  the  foundation  of  a  commitment, 
was  not  extra-judicial,  though  not  made  before  the 
committing  magistrate,  and  that  the  affiant  would  be 
as  liable  to  a  prosecution  for  perjury  as  if  the 
warrant  of  commitment  had  been  issued  by  the 
magistrate  before  whom  the  affidavit  was  made. 
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On  the  second  point  the  court  was  equally  divided. 
How  they  were  divided  is  not  stated ;  but  it  is  suffi- 
ciently plain  that  the  Chief  Justice  was  against  the 
admissibiUty  of  that  portion  of  the  affidavit  In 
deUvering  the  opinion  of  the  court  he  says,  on  this 

point: 

"Two  judges  are  of  opinion  that  as  such  testimony 
delivered  in  the  presence  of  the  prisoner  on  his  trial  would 
be  totally  inadmissible,  neither  can  it  be  considered  as  a 
foundation  for  a  commitment.  Although  in  making  a  com- 
mitment the  magistrate  does  not  decide  on  the  guilt  of  the 
prisoner,  yet  he  does  decide,  on  the  probable  cause,  and  a 
long  and  painful  imprisonment  may  be  the  consequence  of  his 
decision.  This  probable  cause,  therefore,  ought  to  be  proved 
by  testimony  in  itself  legal,  and  which,  though  from  the 
nature  of  the  case  it  must  be  ex  parte,  ought  in  most  other 
respects  to  be  such  as  a  court  and  jury  might  hear. 

"  Two  judges  are  of  opinion  that  in  this  mcipient  stage 
of  the  prosecution  an  affidavit  stating  the  general  purport  of 
a  letter  may  be  read,  particularly  where  the  person  in 
possession  of  it  is  at  too  great  a  distance  to  admit  of  its 
being  obtained,  and  that  a  commitment  may  be  founded 
on  it." 

A  few  months  after  the  decision  of  this  case  the 
same  question  was  presented  to  the  Circuit  Court  of 
the  United  States,  sitting  at  Richmond,  in  the  case 
of  Aaron  Burr.  The  constitutional  right  of  the 
accused  "  to  enjoy  the  right  to  be  confronted  with  the 
witnesses  against  him,"  was  earnestly  pressed  upon 
the  court  as  a  ground  for  excluding  the  affidavits, 
made  before  the  arrest  of  the  prisoner,  and  then  as 
the  learned  counsel  claimed  "  obsolete  and  evapor- 
ated''—  but  the  court,  Chief  Justice  Marshall  presid- 
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ing,  considered  the  question  settled  in  favor  of  the 
admissibility  of  such  evidence  by  the  decision  in  Ex 
parte  BoUman  8^  Swartwout. 

"  That  a  magistrate,"  said  the  court,  "  may  commit  upon 
affidavits  has  been  decided  in  the  Supreme  Court  of  the 
United  States,  though  not  without  hesitation.  The  presence 
of  the  witnesses  to  be'  examined  by  the  committing  justice, 
confronted  with  the  accused,  is  certainly  to  be  desired ;  and 
ought  to  be  obtained,  unless  considerable  inconvenience  and 
difficulty  exist  in  procuring  his  attendance.  An  ex  parte 
affidavit,  shaped  perhaps,  by  the  person  pressing  the  prose- 
cution, will  always  be  viewed  with  some  suspicion,  and 
acted  upon  with  some  caution ;  but  the  court  thought  it 
would  be  going  too  far  to  reject  it  altogether.  If  it  was 
obvious,  that  the  attendance  of  t,he  witness  was  easily  attain- 
able, but  that  he  was  intentionally  kept  out  of  the  way,  the 
question  might  be  otherwise  decided."  1  Burr  Tr*^  97. 

Another  important  question,  that  of  the  proper 
authentication  of  the  affidavit,  was  determined  by  the 
court  in  Burr's  case.  The  affidavit  of  Jacob  Dun- 
baugh  was  offered  which  was  taken  on  the  15  th  of 
April,  1807,  before  B.  Cenas,  a  justice  of  the  peace, 
"to  which  was  subjoined  a  certificate  of  Governor 
William  C.  C.  Claiborne,  dated  *  at  New  Orleans,  the 
16th  of  April,  1807,'"  stating  "that  B.  Cenas  was  a 
justice  of  the  peace  for  the  county  of  New  Orleans." 

To  the  reading  of  this  affidavit  it  was  among  other 
things,  objected :  Ist.  That  though  the  Governor  of 
New  Orleans  had  certified  that  B.  Cenas  was  a  justice 
of  the  peace  yet  he  had  not  said,  that  it  was  the  same 
B.  Cenas  before  whom  that  affidavit  was  taken.  2d. 
That  B.  Cenas  had  not  stated  in  the  caption  of  his 
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^r  elsewhere,  that  the  affidavit  was  taken 
Orleans,"  so  as  to  show,  that  he  was  acting 
jurisdiction, 
led  Chief  Justice  delivered  the  opinion  of 


exception,"  said  he,  "  is  that  the  paper  is  not  wo 

cated  as  to  be  introduced  as  testimony  on  a  ques- 

ich  concerns  the  liberty  of  a  citizen.   This  objection 

ed  on  two  omissions  in  the  certificate.    The  first  is 

e  place  at  which  the  affidavit  was  taken  does  not 

The  second,  that  the  certificate  of  the  governor 

ot  state  the  person  who  administered  the  oath  to  be 

gistrate ;  but  goes  no  farther  than  to  say  that  a  person 

at  name  was  a  magistrate.    That,  for  aught  appearing 

he  court,  this  oath  may  or  may  not,  in  point  of  fact, 

e  been  legally  administered  must  be  conceded.    The         «. 

where  the  oath  was  administered  not  having  been       .^^  h 

lated,  it  may  have  been  administered  where  the  magis-      —  ;  ' 

•ate  had  no  jurisdiction,  and  yet  the  certificate  be  perfectly    /  ^ 

ue.    Of  consequence  there  is  no  evidence  before  the    -^  \* 

)urt  that  the  magistrate  had  power  to  administer  the  oath,  |  '^ 

ad  was  acting  in  his  judicial  capacity.  i  ^"^ 

''The  efiect  of  testimony  may  often  be  doubtful  anV 
[)urts  must  exercise  their  best  judgment  in  the  case ;  but; 
f  the  verity  of  a  paper  there  ought  never  to  be  a  doubt 
[o  paper  writing  ought  to  gain  admittance  into  a  court  of 
istice,  as  testimony,  unless  it  possesses  those  solemnities  ^ 

rhich  the  law  requires.    Its  authentication  must  not  rest  ^^\ 

pon  probability,  but  must  be  as  complete  as  the  nature  of  \g^ 

le  case  admits  of;  this  is  believed  to  be  a  clear  and  legal  ^^ 

rinciple.    In  conformity  with  it  is,  as  the  court  conceives,  t>®^ 

be  practice  of  England  and  of  this  country,  as  is  attested  ^^ 

y  the  books  of  forms ;  and  no  case  is  recollected  in  which  ^^^ 

contrary  principle  has  been  recognized.    This  principle 


CH.V.]  THE  EVIDENCE.  315' 

is,  in  some  degree,  illustrated  hj  the  doctrine  with  respect 
to  all  courts  of  limited  jurisdiction. 

'*  Their  proceedings  are  erroneous,  if  their  jurisdiction  be 
not  conclusively  shown.  They  derive  no  validity  from  the 
strongest  probability  that  they  had  jurisdiction  in  the  case ; 
none,  certainly,  from  the  presumption  that  being  a  court, 
an  usurpation  of  jurisdiction  will  not  be  presumed.  The 
reasoning  applies  in  full  force  to  the  actings  of  a  magistrate 
whose  jurisdiction  is  local.  Thus,  in  the  case  of  a  warrant, 
it  is  expressly  declared  that  the  place  where  it  was  made 
ought  to  appear. 

"  The  attempt  to  remedy  this  defect,  by  comparing  the 
date  of  the  certificate  given  by  the  magistrate  with  that 
given  by  the  governor,  cannot  succeed.  The  answer  given 
at  bar  to  this  argument,  is  conclusive ;  the  certificate  wants 
those  circumstances,  which  would  make  it  testimony,  and 
without  them,  no  part  of  it  can  be  regarded. 

"  The  second  objection  is  equally  fatal.  The  governor  has 
certified,  that  a  man  of  the  same  name,  with  the  person  who 
has  administered  the  oath  is  a  magistrate ;  but  not  that  the 
person  who  has  administered  it,  is  a  magistrate.  It  is  tx)0 
obvious  to  be  controverted,  that  there  may  be  two  or  more 
persons  of  the  same  name,  and,  consequently,  to  produce 
that  certainty  which  the  case  readily  admits  of,  the  certifi- 
cate of  the  governor  ought  to  have  applied  to  the  individual 
who  administered  the  oath.  The  propriety  of  this  certainty 
and  precision  in  a  certificate,  which  is  to  authenticate  any 
affidavit  to  be  introduced  into  a  court  of  justice,  is  so  gene- 
rally admitted,  that  I  do  not  recollect  a  single  instance  in 
which  the  principle  has  been  departed  from.  It  has  been 
Baid  that  it  ought  to  appear  that  there  are  two  persons  of 
the  same  name,  or  the  court  will  not  presume  such  to  be 
the  fact  The  court  presumes  nothing.  It  may  or  may  not 
be  the  fact,  and  the  court  cannot  presume  that  it  is  not. 
The  argument  proceeds  upon  the  idea  that  an  instrument  is 


316        THE  WRIT  OF  HABEAS  CORPUS.    [BOOK  EL 

to  be  disproved  by  him  who  objects  to  it,  and  not  that  it  is 
to  be  proved  by  him  who  offers  it.  Nothing  can  be  more 
repugDant  to  the  established  usage  of  courts.  How  is  it  to 
be  proved  that  there  are  two  persons  of  the  name  of  Cenas 
in  the  territory  of  Orleans  ?  If,  with  a  knowledge  of  several 
weeks,  perhaps  months,  that  this  prosecution  was  to  be 
carried  on,  the  executive  ought  not  to  be  required,  with  the 
notice  of  a  few  hours,  to  prove  that  two  persons  of  the  same 
name  reside  in  New  Orleans  ? 

''It  has  been  repeatedly  urged  that  a  difference  exists 
between  the  strictness  of  law,  which  would  be  applicable 
to  a  trial  iu  chief,  and  that  which  is  applicable  to  a  motion 
to  commit  for  trial.  Of  the  reality  of  this  distinction,  the 
present  controversy  affords  conclusive  proof.  At  a  trial  in 
chief,  the  accused  possesses  the  valuable  privilege  of  being 
confronted  with  his  accuser.  But  there  must  be  some  limit 
to  this  relaxation,  and  it  appears  not  to  have  extended  so 
far  as  to  the  admission  of  a  paper  not  purporting  to  be  an 
affidavit,  and  not  shown  to  be  one. 

"  When  it  is  asked  whether  every  man  does  not  believe 
that  this  affidavit  was  really  taken  before  a  magistrate?  it 
is  at  once  answered  that  this  cannot  affect  the  case.  Should 
a  man  of  probity  declare  a  certain  fact  within  his  own 
knowledge,  he  would  be  credited  by  all  who  knew  him ; 
but  his  declaration  could  not  be  received  as  testimony  by  the 
judge  who  firmly  believed  him.  So  a  man  might  be 
believed  to  be  guilty  of  a  crime,  but  a  jury  could  not  con- 
vict him,  unless  the  testimony  proved  him  to  be  guilty  of  it. 
This  judicial  disbelief  of  a  probable  circumstance  does  not 
establish  a  wide  interval  between  common  law  and  common 
sense.  It  is  believed  in  this  respect  to  show  their  intimate 
union. 

"  The  argument  goes  to  this,  that  the  paper  shall  be 
received  and  acted  upon  as  an  affidavit,  not  because  the 
oath  appears  to  have  been  administered  according  to  law, 
but  because  it  is  probable  that  it  was  so  administered. 
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'*  This  point  seems  to  have  been  decided  by  the  Consti- 
tution :  *  The  right  of  the  people,'  says  that  instrunient» 
'to  be  secure  in  their  persons,  houses,  papers  and  effects 
against  unreasonable  searches  and  seizures,  shall  not  be 
violated;  and  no  warrants  shall  issue  but  upon  probable 
cause,  supported  by  oath  or  affirmation,  and  particularly 
describing  the  places  to  be  searched,  and  the  persons  or 
things  to  be  seized.'  The  cause  of  seizure  is  not  to  be 
supported  by  a  probable  oath,  or  an  oath  that  was  probably 
taken,  but  by  oath  absolutely  taken.  This  oath  must  be  a 
legal  oath ;  and  if  it  must  be  a  legal  oath,  it  must  legal  ly  appear 
to  the  court  to  be  so.  This  provision  is  not  made  for  final  trial; 
it  is  made  for  the  very  case  now  under  consideration. 

''In  the  cool  and  temperate  moments  of  reflection,  undis- 
turbed by  that  whirlwind  of  passion  with  which,  in  those 
party  conflicts  which  most  generally  produce  acts  or  accu- 
sations of  treason,  the  human  judgment  is  sometimes  over- 
thrown; the  people  of  America  have  believed  the  power  even 
of  commitment  to  be  capable  of  too  much  oppression,  in  its 
execution,  to  be  placed,  without  restrictiou,  even  in  the  hands 
of  the  national  legislature.  Shall  a  judge  disregard  those 
barriers  which  the  nation  has  deemed  it  proper  to  erect  ?" 

It  has,  probably,  been  a  general  impression  that 
the  provision  in  the  Constitution  of  the  United  States, 
and  which  is  found  in  the  constitutions  of  most  of  the 
states  in  the  same  terms,  that  "  In  all  criminal  prose- 
cutions the  accused  shall  enjoy  the  right  to  be  con- 
fronted with  the  vntnesses  against  him,"  applied  as 
well  to  the  preliminary  examination  instituted  to 
determine  whether  the  accused  should  be  discharged 
or  held  to  trial,  as  to  the  trial  itself. 

No  decisions  of  the  state  courts  have  been  met 
with  on  this  point  of  constitutional  construction,  and 
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it  would  suffice,  perhaps,  to  leave  the  matter  on  the 
decision  in  Ex  parte  BoUman  Sf  Swartftout.  Yet, 
inasmuch  as  this  provision  is  sometimes  cited  as 
the  ground  of  the  right  of  the  accused  to  meet  the 
witnesses  against  him  face  to  face  in  a  preliminary- 
examination,  1  McKinney  Jus.,  236 ;  2  Hale  P.  C,  120, 
Am.  ed.,  n.  5,  it  may  not  be  improper  to  suggest,  in 
addition  to  what  was  said  by  the  court  in  that  case, 
that  all  that  is  contained  in  the  Constitution  of  the 
United  States  on  procedure  in  criminal  cases,  is 
found  in  Articles  IV.,  V,  and  VI.  of  the  Amendments. 
The  provision  in  question  is  found  in  the  last  This 
article,  considered  alone,  appears  to  contemplate  that 
stage  of  the  prosecution  which  is  to'  be  decisive  of 
the  prisoner  s  guilt  or  innocence.  The  nature  of  the 
rights  secured  by  this  article  being  those  which  are 
of  vital  importance  to  the  prisoner  upon  his  trial,  and 
the  order  of  enumeration  being  that  in  which  they 
naturally  arise  at  the  trial,  favor  the  idea  that  it  was 
the  trial  only  which  was  had  in  view  in  the  formation 
of  the  article. 

It  secures  first  the  right  to  a  speedy  and  public 
trial  by  an  impartial  jury;  next  the  right  to  be 
informed  of  the  nature  and  cause  of  the  accusation ; 
next  the  right  to  be  confronted  with  the  witnesses 
against  him ;  next  the  right  to  have  compulsory  pro- 
cess for  obtaining  witnesses  in  his  favor,  and  finaJly,  to 
complete  the  security  of  all  these,  the  right  to  have 
the  assistance  of  counsel  for  his  defence. 

Again,  the  gradation  of  the  three  articles  is  not 
unworthy  of  notice.  They  are  all  designed  to  secure 
certain  rights  of  the  prisoner,  but  not  the  same  rights. 


CH,  v.]  THE  EYIDENOE.  319 

They  also  observe  a  consecutive,  technical  order. 
First  the  warrant,  then  the  indictment  and  last  the 
trial.  Article  IV.  treats  of  the  warrant  and  secures 
the  rights  deemed  essential  in  the  first  stage  of  the 
prosecution.  The  warrant  shall  not  issue  but  upon 
probable  cause  supported  by  oath  or  affirmation  and 
particularly  describing  the  person  to  be  seized. 
Article  V.  treats  of  the  formal  institution  of  the  pro- 
secution which  the  prisoner  may  demand  before  he 
can  be  called  upon  to  answer:  ^^No  person  shall 
be  held  to  answer  for  a  capital  or  otherwise  infamous 
crime,  unless  on  a  presentment  or  indictment  of  a 
grand  jury." 

Article  TV.,  as  before  observed,  advances  to  the 
trial  and  secures  the  rights  most  important  to  the 
prisoner  in  the  last  stage  of  his  prosecution. 

It  is  also  worthy  of  suggestion  that  the  adoption 
in  article  V.,  without  any  qualification,  of  the  common 
law  procedure,  by  indictment  of  a  grand  jury,  before 
whom  the  accused  was  never  suffered  to  appear  or 
adduce  any  witnesses  in  his  favor,  tends  strongly,  if 
not  conclusively,  to  show  that  the  provision  in  article 
VI.,  "In  all  criminal  prosecutions,'*  c&c.,  was  not 
designed  to  extend  to  every  stage  of  the  prosecution 
where  testimony  should  be  given ;  for  it  will  hardly 
be  claimed  that  it  was  intended  by  this  provision  to 
throw  open  the  doors  of  the  grand-jury  room  to  the 
accused,  his  witnesses  and  counsel. 

Besides,  the  universality  of  the  words  "  all  criminal 
prosecutions,*'  may  be  satisfied  by  referring  them  to 
the  trial  in  every  prosecution,  without  extending 
them  to  every  preliminary  step  taken  in  them. 
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Finally,  if  these  words  extend  to  the  preliminary 
examination  by  reason  of  their  generality,  then  they 
must  include  every  step  of  the  prosecution  grounded 
on  the  testimony  of  witnesses ;  and  so  would  exclude 
the  use  of  affidavits  against  the  prisoner  on  motions, 
whether  preferred  by  the  prosecution  or  the  defendant 

Although  the  constitutional  guaranty  of  the  right 
of  the  accused  to  be  "  confronted  with  the  witnesses 
against  him,"  extends  only  to  the  trial ;  yet  in  many 
of  the  states  there  are  statutory  provisions  requiring 
the  preliminary  examination  to  be  conducted  in  the 
presence  of  the  accused  and  of  his  counsel ;  and  in 
one,  Connecticut,  he  is  admitted  to  the  grand  jury 
room  and  permitted  to  cross-examine  the  witnesses 
against  him.  But  this  is  by  sufferance  of  the  grand 
jury.  The  accused  has  no  constitutional  or  statutory 
right  to  be  present*  The  State  v.  Wolcott,  21  Conn.y 
272. 

The  weakness  of  this  kind  of  evidence,  its  liability 
to  abuse,  and  the  propriety  of  prompt  action  of  the 
court  when  an  imposition  is  suspected,  are  well  illus- 
trated in  the  case  of  Mary  Heath,  18  How.  St.  Tr.^  10. 

During  the  progress  of  her  trial,  a  motion  was 
made  for  a  writ  of  habeas  corpus  to  be  directed  to 
John  Blakney,  to  bring  up  the  body  of  Sarah 
Weedon.  The  motion  was  founded  on  two  affidavits 
made  by  her  two  sons,  stating  positively  that  their 
mother  was  detained  against  her  will,  &c. 

The  proceeding  on  this  motion,  is  reported  as  fol- 
lows : 

"  Mr.  Thomas  Blakney,  attorney,  offered  to  falsify  those 
affidavits  by  affidavits,  and  asked  the  motion  to  be  laid  over 
to  next  day,  which  was  done.     On  the  next  day  he  produced 
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affidavits  tending  to  show  Mrs.  Weedon  was  not  detained 
against  her  will.  The  affidavits  of  the  sons  of  Mrs.  Weedon 
were  signed  with  a  mark. 

"  The  C!otJRT  :  Here  is  affidavit  against  affidavit.  We  are 
imposed  on  by  one  affidavit  or  the  other.  The  honor  of  the 
court  is  concerned.  Therefore,  before  we  do  anything  we 
will  hear  what  John  Weedon  has  to  say.  Call  John 
Weedon ! 

*'  Mr.  ELlrwabd  objects :  If  this  person  is  to  be  examined, 
I  do  apprehend  it  must  be  on  the  footing  of  some  supposed 
transgression  that  he  hath  committed. 

"  The  Court  :  No  sir.  It  is  to  discover  the  truth.  We 
will  have  no  concealing  of  the  truth  in  this  court.  Swear 
him. 

"  The  court  then  preceded  to  examine  both  of  the  sons, 
from  which  it  appeared  that  their  mother  was  not  really 
detained  by  Blakney  against  her  will.  The  matter  was  then 
debated  by  counsel. 

"  LoBD  Ch.  J.  Marlat.  We  are  of  opinion  in  the  first 
place,  that  no  habeas  corpus  can  be  granted  in  this  case.  A 
habeas  corpus  for  the  liberty  of  the  subject  is,  a  writ  of 
right  and  may  be  applied  for  without  an  affidavit  of  the 
party,  as  was  done  in  the  case  of  my  Lord  Leigh,  Sir 
Robert  Viner  and  Sir  Robert  Howard.  In  the  case  of  Sir 
Robert  Viner  an  habeas  corpus  was  sued  for  to  obtain  the 
liberty  of  a  woman  detained  in  his  house.  The  woman 
said  she  was  not  confined  by  him,  but  chose  to  stay  with 
him.  But  this  does  not  appear  to  us  at  all  to  be  the  case 
here,  that  there  is  the  least  restraint  upon  Sarah  Weedon ;  but 
on  the  contrary,  that  she  is  at  her  full  liberty ;  for  notwith- 
standing these  affidavits  of  these  men,  it  does  appear  so.  ' 
Edward  Weedon  of  the  Gravelly  Hill,  in  the  county  of  Car- 
low,  maketh  oath,  that  Sarah  Weedon  is  now  detained 
(sworn  8th  Nov.)  by  Col.  John  Blakney  at  Abbort,  near 
Castle  Blakney,  in  the  county  of  Galway.  John  Weedon 
of  the  city  of  Dublin,  maketh  oath,  that  Sarah  Weedon  is 
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proposed  by  them ;  but  these  men  swear  further  and  say 
fhtt  they  told  him  the  same  story  they  did  now.    If  that 

tme,  he  drew  these  affidavits  most  falsely.  He  led  them 
into  perjury,  and  is  as  guilty  as  they  are,  and  should  as 
oertainly  be  punished  if  we  had  him ;  but  I  find  on  inquiry 
he  18  not  here,  therefore  as  we  have  nobody  else  to  punish 
Imt  these  men  who  have  thus  prevaricated  and  imposed  upon 
tike  court. 

"Lord  Ch.  J.  Marlat:  It  is  a  most  wicked,  profligate 
ihiog  in  an  agent  to  make  an  illiterate  man  swear  an  affidavit 
he  knows  to  be  false.  Whether  that  be  Qoostry's  case  or 
no  I  will  not  say,  because  he  is  not  here  to  clear  himself, 
bat  it  looks  very  like  it." 

In  the  case  of  Moore  v.  Emng,  Coxe,  144,  the 
ODort  animadverted  on  affidavits  drawn  up  by  counsel 
and  sworn  to  in  the  same  words. 

In  the  absence  of  any  statutory  provisions  pre- 
scribing the  mode  and  means  of  proof  in  habeas 
corpus  cases,  the  following  conclusions  are  believed 
to  be  warranted  by  the  practice : 

1.  Aflfidavits,  if  taken  before  competent  authority 
and  properly  authenticated,  though  taken  without 
notice  to  the  adverse  party,  may  be  received. 

2.  The  question  of  their  reception  is  addressed  to 
the  sound  discretion  of  the  court,  to  be  exercised 
upon  the  circumstances  of  each  case. 

3.  In  examinations  relating  to  criminal  charges, 
the  personal  attendance  of  the  witnesses  will  be 
required,  unless  it  be  shown  that  it  could  not  be 
obtained  by  the  exercise  of  reasonable  diligence. 

4  This  species  of  evidence  is  of  the  lowest  admis- 
sible grade,  and  therefore  is  to  be  received  cautiously 
and  scrutinized  closely. 
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In  Kentucky,  Rev.  Stat.,  1852,  jp,  379,  the  court  at 
its  discretion  may  hear  affidavits  taken  by  either 
party  on  reasonable  notice  to  the  adverse  party, 
Shey  may  ™mn>.n  wit„...a  "^ 

So  in  Florida ;  and  witnesses  may  be  siunmoned 
and  their  attendance  enforced  in  Alabama  and 
Arkansas. 


SECTION  in. 

CUSTODY  PENDING  THE  HEARING. 

Pending  the  examination  or  hearing,  the  prisoner, 
in  all  cases  on  the  return  of  the  writ,  is  detained,  not 
on  the  original  warrant,  but  under  the  authority  of 
the  writ  of  habeas  corpus.  He  may  be  bailed  on 
the  return  de  die  in  dieniy  or  be  remanded  to  the  same 
jail  whence  he  came,  or  to  any  other  place  of  safe- 
keeping under  the  control  of  the  court  or  officer 
issuing  the  writ,  and  by  its  order  brought  up  from- 
time  to  time  till  the  court  or  officer  determines 
whether  it  is  proper  to  discharge  or  remand  him 
absolutely. 

The  King's  Bench  may,  pending  the  hearing, 
remand  to  the  same  prison  or  to  their  own,  the 
Marshalsea.  The  efficacy  of  the  original  commit- 
ment is  superseded  by  this  writ  while  the  proceedings 
under  it  are  pending,  and  the  safe-keeping  of  the 
prisoner  is  entirely  under  the  authority  and  direction 
of  the  court  issuing  it,  or  to  which  the  return  is  made. 
Per  NelsoTiy  J!,  In  re  Kaine,  14  How.,  134 ;  Bac.  Abr., 
tit.  Hah.  Corp.,  J5.  13 ;  The  King  v.  Bethel,  5  Mod.^ 
22  ;  1  Vent.,  330-346  ;  Fort.,  242. 
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In  several  of  the  states  it  is  provided  by  statute 
tliat  the  court  may  make  such  order  for  the  safe- 
keeping of  the  prisoner,  pending  the  hearing,  as  they 
may  judge  expedient. 


SECTION  IV. 

ATTACHMENT  FOE  CONTEMPT. 

At  common  law,  when  the  writ  of  habeas  corpus 
was  returnable  before  the  court,  any  disobedience 
was  subject  to  be  pimished  as  a  contempt  by  attach- 
ment. This,  as  has  been  seen,  was  not  generally 
issued,  prior  to  the  31st  Car.  2,  until  after  the  third 
default.  But  subsequently  it  was  granted  upon  the 
first.  It  would  appear,  from  the  answers  of  the 
judges  in  1758  to  the  sixth  question  propoimded  to 
them,  that  although  a  judge  of  the  Court  of  King's 
Bench  might  grant  the  writ  in  vacation,  and  make  it 
returnable  immediately,  before  himself^  he  had  no 
power  to  enforce  obedience  to  it  in  time  of  vacation, 
if  the  party  served  therewith  should  neglect  or  refuse 
to  obey  the  same ;  though,  by  the  answers  of  Mr. 
Baron  Smythe  and  Mr.  Justice  Dennison,  it  would 
seem  that  the  Court  of  Kling's  Bench  in  the  next  term 
might  proceed  against  the  person  committing  the 
contempt,  and  enforce  obedience  to  the  writ  by 
attachment 

In  the  Act  of  31  Car.  2  there  was  no  provision 
authorizing  a  judge  of  the  court  to  proceed  against 
an  officer  for  neglecting  or  refusing  to  obey  the  writ 
by  attachment  for  the  contempt,  the  provision  on  that 
subject  prescribing  only  that  the  officer  should  be 
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subject  to  a  penalty  of  £100  for  the  first  offence  and 
£200  for  the  second,  "to  be  recovered  by  the  prisoner 
or  party  aggrieved,  by  an  action  of  debt,  suit,  bill, 
plaint  or  information  in  any  of  the  Eling's  courts  at 
Westminster/'  and  should  also  by  such  act  be  made 
"  incapable  to  hold  or  execute  his  said  office ;"  and, 
accordingly,  Mr.  Justice  Wilmot,  in  his  answer  to 
the  said  sixth  question,  says  that  a  judge  in  vacation 
had  no  power  to  enforce  obedience  to  writs  of  habeas 
coii)U8,  "  whether  they  issue  in  cases  within  the  31 
Car.  2,  or  in  cases  out  of  that  act'* 

Hy  the  2d  section  of  the  Act  56  Geo.  3,  c.  100, 
power  is  given  to  the  justice  or  baron  issuing  the 
writ  in  vacation,  in  cases  other  than  those  "  for  crimi- 
nal or  supposed  criminal  matter,'*  to  issue  his  warrant 
for  the  apprehension  of  the  party  disobeying  the 
writ,  and  to  require  him  to  enter  into  recognizance 
with  two  sufficient  sureties  to  appear  in  the  court  of 
which  such  justice  or  baron  is  a  judge,  at  the  ensuing 
term,  to  answer  the  matter  of  contempt. 

It  is  not  proposed  to  pursue  this  inquiry  here  fully, 
as  it  belongs  more  properly  to  the  criminal  jurisdic- 
tion of  the  courts.  Where  the  writ  is  granted  by,  or 
is  properly  made  returnable  before,  a  court  exercising 
a  common  law  jurisdiction,  there  is  no  doubt  of  its 
power,  in  the  absence  of  statutory  provisions  regu- 
lating its  procedure  on  the  subject,  to  punish  as  a 
contempt  a  corrupt  or  willful  neglect  or  refusal  to 
obey  the  writ,  and  also,  by  the  process  of  attach- 
ment, to  compel  obedience  to  it  promptly  and 
completely. 

What  powers  are  conferred  upon  judges  or  other 
officers,  to  whom  jurisdiction  is  given  over  the  writ 
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in  vacation,  in  the  several  states  for  enforcing  obe- 
dience to  the  writ,  must  of  course  be  sought  for  in 
their  statutes. 

In  some  of  the  states,  as  ample  power  has  been 
vested  in  the  judge  in  vacation,  as  is  possessed  by 
the  court  in  term-time. 

In  Virginia,  Code,  1849,  p.  614,  sec.  9,  it  is  provided 
that :  "  The  judge  issuing  any  such  writ  in  vacation, 
or  the  judge  before  whom  it  is  tried,  shall  have  the 
same  power  to  enforce  obedience  to  the  writ,  to  com- 
pel the  attendance  of  witnesses,  or  to  punish  contempts 
of  his  authority  as  a  court  has." 

In  Alabama,  Code,  1852,  sec.  3751,  it  is  provided 
that :  "Any  person  to  whom  a  writ  of  habeas  corpus 
is  directed,  who  refuses  to  receive  the  same,  or  neg- 
lects to  obey  and  execute  it  according  to  the  provisions 
of  this  chapter,  unless  sufficient  excuse  is  shown  for 
Buch  refusal  or  neglect,  the  court,  judge  or  chancellor, 
before  whom  the  writ  is  returnable,  must  forthwith 
proceed  by  process  of  attachment,  as  for  contempt, 
to  compel  obedience  to  the  writ,  and  punish  the 
person  guilty  of  such  contempt ;  and  such  person  is 
also  guilty  of  a  misdemeanor,  and,  on  conviction, 
must  be  fined  not  less  than  fifty  or  more  than  five 
hundred  dollars ;  and  is  also  responsible  in  damages 
to  the  party  aggrieved," 

In  Maine,  Rev.  Sty  1857,  j?.  597,  sec.  26,  it  is  pro- 
vided that :  "  If  any  person  or  officer,  to  whom  such 
writ  is  directed,  refuses  to  receive  it  or  neglects  to 
obey  and  execute  it,  as  hereby  required,  and  no 
sufficient  cause  is  shown  therefor,  he  shall  forfeit 
to  the  aggrieved  party  four  hundred  dollars ;  and  the 
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court  or  Judge,  before  whom  the  writ  was  returnable, 
shall  proceed  forthwith  by  attachment,  as  for  a  con- 
tempt, to  compel  obedience  to  the  writ  and  to  punish 
for  the  contempt" 

In  Mississippi,  Hutch.  Code,  1000,  it  is  provided 
that  the  prisoner  may  recover  a  penalty  of  three 
hundred  dollars  of  the  delinquent  party,  and  also  that 
the  "  court  or  judge,  respectively,  may  further  punish 
every  disobedience  to  such  writ  as  a  contempt,  and 
compel  obedience  thereto  by  process  of  attachment." 

In  Missouri,  Rev.  St.,  1845,  p.  560,  sees.  10, 11, 12,  it 
is  provided  that,  in  case  of  refusal  or  neglect  to  obey 
the  writ,  without  sufficient  cause  being  shown,  the 
court  or  officer  before  whom  the  writ  is  returnable, 
shall  issue  an  attachment  and  commit  the  delinquent 
to  close  custody  in  jail,  "  until  he  shall  comply  with 
the  writ  and  obey  any  order  that  may  be  made  by 
such  court  or  officer,  in  relation  to  the  person  for 
whose  relief  such  writ  shall  have  issued." 


CH.  VI.]  JUEISDICTION  UNDEB  THE  WRIT.  329 


CHAPTER  YL 

JURISDICTION  IN  RESPECT  TO  THE  VALIDITY  OF  LEGAL 
PROCESS  WHEN  ASSERTED  AS  CAUSE  OF  DETENTION. 

When  legal  process  is  shown  by  the  return  as  the 
cause  of  detention,  the  legality  of  the  imprisonment 
is  determined  by  the  existence  and  validity  of  the 
process,  except  in  certain  cases  which  will  be  noticed 
as  we  proceed.  And  as  the  validity  of  process  may 
be  questioned  on  many  grounds,  it  becomes  neces- 
sary to  examine  the  subject  with  attention  to  ascer- 
tain, as  far  as  practicable,  what  defects  will  so  far 
invalidate  the  process  as  to  entitle  the  prisoner  to 
his  discharge.  This  examination  will  involve  inquiries 
relating  to  the  nature  and  extent  of  the  jurisdiction 
under  the  writ  of  habeas  corpus  in  cases  of  impri- 
sonment under  legal  process,  as  well  as  the  nature 
and  requisites  of  the  process.  The  first  inquiry  vsrill 
be  considered  in  this'chapter  under  the  heads  of  the 
following  sections : 

Section  I.  General  nature  of  Tms  jurisdiction. 
n.  Extent  op  the  jurisdiction. 
in.  Corrective  jurisdiction. 
rV.  The  writ  of  certiorari  as  ancillary  to  thb 

habeas  corpus. 
V.  The  certiorari  in  connection  with  the  habeas 

COBFCS  AS  A  WBIT  OF  EBBOB. 
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SECTION  L 

GENERAL  NATUBE  OF  THIS  JURISDICTION. 

In  a  general  sense  this  jurisdiction  is  appellate  in 
its  nature.  The  expression  **  appellate  jurisdiction," 
has  been  defined  to  be  "  the  power  of  one  tribunal  to 
review  the  proceedings  of  another."  Federalist^  No.  81. 

"  The  decision  that  the  individual  shall  be  impri- 
soned must  always  precede  the  application  for  a  writ 
of  habeas  corpus ;  and  this  writ  must  always  be  for 
the  purpose  of  revising  that  decision,  and  therefore 
appellate  in  its  nature."  Ex  parte  BoUman  and  Swart- 
wout,  4  Cr.  Rep.y  75 ;  The  People  v.  Martin^  1  Parker 
Cr.  Rep.,  187  ;   The  People  v.  Tompkins^  lb.,  225. 

The  phrase  "  appellate  jurisdiction  "  does  not  how- 
ever,  necessarily  import  a  subordination  of  one  court 
or  officer  to  another,  although  that  is  its  more  usual 
signification.  It  may  signify  the  power  to  act  judi- 
cially upon  a  question  or  right,  notwithstanding  a 
supposed  conclusion  against  it,  resulting  from  an 
alleged  judgment  And  this  is  its  true  signification 
as  applied  to  the  writ  of  habeas  corpus. 

It  is  not,  strictly  speaking,  a  power  of  revision, 
which  includes  properly  the  power  to  affirm  or 
reverse  the  judgment  or  order  and  so  estabUsh  or 
destroy  it ;  but  a  power  to  arrest  the  execution  of  a 
void  judgment  or  order.  It  acts  directly  on  the 
efiect  of  the  judgment,  to  wit,  the  imprisonment; 
but  only  collaterally  on  the  judgment  itself. 

The  jurisdiction,  therefore,  under  the  writ  of  habeas 
corpus  over  the  judgment  or  order  relied  on  to  justify 
the  imprisonment,  is  only  collaterally  appellate. 
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SECTION  n. 

THE  EXTENT  OF  THE  JURISDICJTION. 

1.  Limited  grounds  qf  iitquiry, 

2.  DtfecU  cognizfMe  under  the  httbeoM  corpua. 

&  Idmitatione  renUting  from  the  euperior  righta  fff  other  acting  judicial  tribunal** 

1.  Limited  grounds  of  inquiry.  The  practice  in  the 
Court  of  King's  Bench  at  common  law,  is  thus  stated 
in  WUmofs  Opinions,  p.  106  : 

'*  Id  imprisonment  for  criminal  offences  the  court  can  act 
upon  it  only  in  one  of  three  manners  : 

**1.  If  it  appears  clearly  that  the  fact  for  which  the 
party  committed  is  no  crime ;  or  that  it  is  a  crime,  but  he 
is  committed  for  it  by  a  person  who  has  no  jurisdiction,  the 
coart  discharges. 

'*  2.  If  doubtful  whether  a  crime  or  not,  or  whether  the 

« 

party  be  committed  by  a  competent  jurisdiction ;  or  if  it 
appears  to  be  a  crime,  but  a  bailable  one,  the  court  bails 
him. 

''  3.  If  an  offence  not  bailable,  and  committed  by  a  compe- 
tent jurisdiction,  the  court  remands  or  commits  him.'*  - 

It  is  to  be  observed  that  these  were  the  rules  of  a 
court  possessing  a  general  appellate  or  supervisory 
jurisdiction  over  aU  inferior  courts  and  officers,  and 
may  not  be  applicable  in  every  particular  to  courts 
of  a  more  limited  jurisdiction. 

The  following  rule  has  been  proposed  and  in 
several  cases  recognized  as  comprehending  the  whole 
ground  of  inquiry,  viz. :  "  Where  the  return  shows  a 
detainer  on  process,  the  existence  and  validity  of  the 
process  are  the  only  facts  upon  which  issue  can  be 
taken."  3  HiU,  368,  note,  §  30 ;  The  People  v.  Cassels, 
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5  Hill,  164;  Benace  v.  The  Peaphy  4  Barh.  Sup.  Ct. 
Rep,,  31 ;  The  State  v.  Buzine,  4  Harring.,  575. 

But  this  rule  does  not  accurately  define  the  extent 
of  the  jimsdiction.  It  does  not  include  the  case  of 
valid  process  rendered  inoperative  by  subsequent 
events,  The  People  v.  McLeod,  25  Wend.^  483 ;  and  it 
seems  to  exclude  the  idea  of  a  revisory  power  over 
the  facts  in  criminal  matters  by  courts  of  legitimate 
appellate  jurisdiction.  The  People  v.  Tompkins,  1 
Parker  Cr.  Rep.,  224. 

The  following  is  submitted  as  a  more  complete 
definition : 

Where  the  return  shows  a  detainer  under  l^al 
process,  the  only  proper  points  for  examination  are 
the  existence,  vaKdity  and  present  legal  force  of  the 
process ;  except  where,  m  commitments  for  criminal 
or  supposed  criminal  matters,  the  court  or  officer 
hearing  the  habeas  corpus  is  invested  with  a  revisory 
or  corrective  jurisdiction  over  the  court  or  officer 
commanding  the  imprisonment,  and  with  jurisdiction 
also  over  the  offence  or  subject  matter  of  the  com- 
mitment, in  which  case  the  facts  constituting  the 
grounds  of  the  commitment  may  be  reviewed. 

2.  Defects  cognizable  under  the  habeas  carpus.  The 
jurisdiction  over  the  process  being  only  collaleraUy 
appellate,  the  habeas  corpus,  as  before  intimated, 
cannot  have  the  force  and  operation  of  a  writ  of 
error  or  a  certiorari ;  nor  is  it  designed  as  a  substitute 
for  either.  It  does  not,  like  them,  deal  with  errors 
or  irregularities  which  render  a  proceeding  voidable 
only ;  but  with  those  radical  defects  which  render  it 
absolutely  void. 
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Hale,  in  his  Pleas  of  the  Croum^  584,  says  that  the 
habeas  corpus  is  in  nature  of  a  writ  of  right  or  of 
error  to  determine  whether  the  imprisonment  be 
good  or  erroneous.  But  in  the  case  of  Hammond  v. 
Howelly  1  Mod.^  119,  he  expressed  himself  more  accu- 
rately as  follows:  "A  certiorari  and  an  habeas 
corpus,  whereby  the  body  and  proceedings  are 
removed  hither  are  in  the  nature  of  a  writ  of  error." 

A  proceeding  defective  for  irregularity  and  one 
void  for  illegality  may  be  reversed  upon  error  or 
certiorari ;  but  it  is  the  latter  defect  only  which  gives 
authority  to  discharge  on  habeas  corpus. 

An  irregularity  is  defined  to  be  the  want  of  adhe- 
rence to  some  prescribed  rule  or  mode  of  proceeding ; 
and  it  consists  either  in  omitting  to  do  something 
th&t  is  necessary  for  the  due  and  orderly  conducting 
of  a  suit,  or  doing  it  in  an  unreasonable  time  or 
improper  manner,"  Tidd^s  Pr.,  434 :  "  It  is  the  techni- 
cal term  for  every  defect  in  practical  proceedings  or 
the  mode  of  conducting  an  action  or  defence  as 
distinguishable  from  defects  in  pleadings."  3  Chit. 
Gen.  Pr.,  509. 

Illegality  is,  properly,  predicable  of  radical  defects 
only,  and  signifies  that  which  is  contrary  to  the  prin- 
ciples of  law,  as  distinguished  from  mere  rules  of 
procedure.  It  denotes  a  "  complete  defect  in  the 
proceedings."   Tidd's  Pr.,  435. 

It  would  be  irregular  to  sentence  a  man  to  impri- 
sonment in  his  absence,  where  the  absence  was  occa- 
sioned by  the  order  of  the  court  pronouncing  the 
sentence.  It  would  be  illegal  to  sentence  him  to 
imprisonment  for  a  crime  which  was  punishable  by 
a  pecuniary  fine  only. 
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Wise  rules  of  procedure  established  for  the  regu- 
lation of  other  judicial  proceedings  are  not  to  be 
disregarded  in  that  of  habeas  corpus,  when  they  are 
applicable.  One  of  these  rules  is  that  when  a  record 
or  process  is  only  collaterally  brought  into  question, 
it  cannot  be  invalidated  for  error  or  irregularity. 
Ex  parte  Kellogg,  6  Verm.,  509;  Olmsted  v.  Hoyt, 
4  Day,  436,  441 ;  Pigot  v.  Davis,  3  Hawks.,  25 ; 
Walbridge  v.  Hall,  3  Verm.,  114;  Cox  v.  WhUe,  2 
Mills  Lou.  Eep.y  422 ;  Keen  v.  McDonough,  8  Lou. 
(Curry),  185;  Andrus  v.  Harman,  2  Mills  Lou.  Bep., 
587 ;  The  People  v.  Cavanagh,  2  Park.  Cr.  R.,  650 ; 
The  People  v.  Nevins,  1  Hill,  154 ;  Baker's case,ll  How. 
Pr.  Eep.,  418 ;  Rex  v.  Carlisle,  4  Car.  Sf  P.,  415. 

It  matters  not  how  flagrant  the  error  is.  As  where 
a  defendant  on  trial  for  vagrancy,  was  not  allowed  to 
cross-examine  the  prosecuting  witnesses,  nor  to  pro- 
duce witnesses  in  her  own  behalf,  the  court  upon 
habeas  corpus  could  not  release  the  prisoner.  Stewart's 
case,  1  Abbott  Pr.  Cas.,  210.  And  where  a  prisoner 
was  sentenced  to  the  penitentiary,  on  conviction  for 
horse-stealing,  for  one  year,  the  law  requiring  a  sen- 
tence for  such  offence  for  a  period  not  less  than  three 
years,  the  error  was  held  to  afford  no  ground  for 
discharge  on  habeas  corpus.  Ex  parte  Shaw,  7  O.  S. 
Rep. 

Where,  however,  a  justice  of  the  peace  having 
power  to  fine,  or  imprison  for  a  limited  time,  adjudged 
the  defendant  to  pay  a  fine  and  stand  committed 
until  paid,  the  judgment  was  held  void.  The  impri- 
sonment being  indefinite,  was  beyond  the  jurisdiction 
of  the  justice.  Howard  v.  The  People,  3  Mich.,  207 ; 
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Sobinsan  v.  Spearman^  3  Bam.  Sf  Cress.,  493 ;  Chirney 
V.  Tufts,  37  Maine,  130. 

And  where  the  act  under  which  the  prisoner  was 
convicted,  required  the  imprisonment  to  be  for  three 
months,  and  the  commitment  was,  "imtil  he  should 
be  discharged  by  due  course  of  law,"  he  was  dis- 
charged by  the  Court  of  King's  BencL  The  court 
said  he  was  committed  in  execution,  and  the  exact 
time  ought  to  be  specified.  The  Queen  v.  Green,  Fort., 
274. 

3.  Limitations  resulting  from  the  superior  rights 
of  other  acting  judicial  tribunals.  It  is  a  rule  essential 
to  the  efficient  administration  of  justice,  that  where  a 
court  is  vested  with  jurisdiction  over  the  subject- 
matter  upon  which  it  assumes  to  act,  and  regularly 
obtains  jurisdiction  of  the  person,  it  becomes  its 
right  and  duty  to  determine  every  question  which 
may  arise  in  the  cause,  without  interference  from  any 
other  tribunal.  Evans  v.  Perciful,  5  Pike,  424 ;  Beaty 
v.  Ross,  1  Branch,  198  ;  Merrill  v.  Lake  8^  others,  16, 
Oj  405 ;  Brooks  v.  Delaplaine,  1  Md.  Ch.  Decis.,  351 
Winn  V.  Albert,  2  Md.  Ch.  Decis.,  42 ;  GouJd  v.  Hays, 
19  Ala.,  438;  Smith  v.  Mclver,  9  Wheat.,  532 
Thompson  y.  Hill,  3  Yerg.,  167 ;  Brevoort  v.  McJimsey 
1  Edw.  Ch.,  551 ;  Waples  v.  Waples,  1  Barring.,  392 
Hall  V.  Dana  J  2  Aik.,  381 ;  Green  v.  Robinson,  5  How 
Miss.,  80;  Eaton  v.  Patterson,  2  Stew.  8^  Port.,  9 
Mallet  V.  Dexter,  1  Curtis  Ct.  Ct.,  178. 

This  rule  is  not  without  exception.  A  corrective 
jurisdiction  may  sometimes  be  exercised  by  a  supe- 
rior court,  while  the  cause  is  still  pending  in  the 
inferior  court     In   England,   the  Court  of  Kings 
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Bench  having  a  general  superintendency  over  all 
the  courts  of  mferior  criminal  jurisdiction,  may 
remove  the  proceedings  from  any  of  them,  except 
some  particular  statute  or  charter  invest  them  with 
absolute  judicature ;  and  this  may  be  done  at  any 
stage  of  the  proceeding,  but  is  generally  refused  after 
issue  is  joined.  But  this  supervisory  jurisdiction  is 
exercised  under  the  writ  of  certiorari,  not  that  of 
habeas  corpus.  1  Chit.  Cr.  LaWy  305,  310;  Bac.  Ahr^ 
Certiorari,  A. 

The  writ  of  habeas  corpus  is  designed  as  a  search- 
ing and  inquisitorial  process  and,  undoubtedly,  may 
be  issued  by  a  court  of  appellate  jurisdiction,  on 
sufficient  showing,  at  any  period  of  the  prisoner's 
confinement  But  when  the  cause  of  commitment  is 
shown  and  the  prisoner  is  found  in  custody  of  a  court 
of  competent  jurisdiction,  not  illegally  asserted,  the 
writ  has  fulfilled  its  office  and  the  prisoner  should  be 
remanded. 

Where,  also,  it  is  discovered  that  it  will  interfere 
unnecessarily  with  another  competent  and  acting 
jurisdiction,  it  will  be  denied  as  an  inappropriate 
remedy,  for  it  was  never  designed  to  be  used  to 
finstrate  or  interrupt  tlie  due  course  of  justice,  nor 
to  intermeddle  with  other  judicial  proceedings  while 
a  ready  redress  may  be  had  by  application  to  the 
tribunal,  whose  action  may  be  the  subject  of  com- 
plaint. 

The  following  cases  will  serve  to  illustrate  these 
principles : 

In  the  case  of  Peltier  v.  Pennington  and  others^  2  Greeny 
312,  it  appeared  that  the  prisoner  had  been  arrested  on  a 
capias  ad  respondendum  out  of  the  Supreme  Court,  at  the 
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suit  of  the  plaintifis,  for  the  sum  of  $33,842.52 ;  and  on  the  4th 
of  March  the  court  ordered  his  discharge  on  filing  common 
bail,  for  material  defects  in  the  affidavit ;  after  that  order  was 
made  on  the  same  day  the  plaintiffs  moved  for  leave  to  dis- 
continue, which  was  granted  on  payment  of  costs,  with 
permission  to  enter  the  same  at  any  time  within  twenty 
days,  if  they  thought  proper  to  do  so.  The  court  adjourned 
for  the  term  on  the  same  day.  On  the  next  day  the  plaintiffs 
sued  out  of  the  Common  Pleas  of  Bergen  a  capias  ad 
respondendum,  for  a  different  cause  of  action,  and  delivered 
it  to  the  sheriff.  The  prisoner  being  in  custody  of  the 
sheriff  at  that  time  as  well  on  criminal  process  as  on  the 
capias  issued  out  of  the  Supreme  Court,  gave  bail  at  the 
suit  of  the  state  and  demanded  his  enlargement  in  pursu- 
ance of  the  order  of  the  Supreme  Court.  The  sheriff 
thereupon  told  him  he  was  discharged  out  of  custody  at  the 
suit  of  the  plaintifl^  on  that  writ,  but  that  he  must  (and  he 
according  did  without  liberating  him  at  all)  detain  him  in 
custody  on  the  second  writ,  above  mentioned.  It  also 
appeared  that  the  Washington  Banking  Company,  for 
which  the  plaintifis  had  since  been  appointed  receivers,  had 
sued  out  an  attachment  against  the  property  of  the  defen- 
dant as  a  non-resident  debtor,  for  the  same  debt  or  cause  of 
action  for  which  the  suit  in  the  Common  Fleas  had  been 
brought  by  the  receivers ;  which  attachment  suit  was  still 
pending.  Afterwards,  and  while  the  prisoner  was  detained 
in  custody  on  the  second  capias,  to  wit,  on  the  7th  of  March, 
the  plaintifl^  filed  a  new  affidavit  for  bail  in  the  Supreme 
Court  for  the  same  cause  of  action  mentioned  in  the  first 
affidavit,  and  on  the  same  day  entered  in  the  minutes  a  dis- 
continuance of  the  original  suit,  but  did  not  make  the  pay- 
ment of  costs  a  part  of  the  rule,  though  they  paid  to  the 
clerk  of  the  court  as  taxed  by  him  the  defendant's  costs. 
Whereupon  the  plaintiffs  sued  out  of  the  Supreme  Court 
on  the  next  day,  8th  March,  and  while  the  prisoner  was  in 

43 
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custody  as  aforesaid,  delivered  it  to  the  sheriff  and  by  virtne 
of  which  last  mentioned  writ  the  defendant  was  imprisoned 
at  the  suing  out  and  return  of  the  writ  of  habeas  corpuB.** 

Upon  these  facts  it  was  moved  to  discharge  the 
prisoner  on  the  ground  that  his  arrest  and  imprison- 
ment were  illegal. 

HoRNBLOWER,  Ch.  J.,  Said :  *'  If  a  judge  at  chambers, 
upon  a  habeas  corpus,  is  to  inquire  into  and  decide  upon  the 
right  of  a  plaintiff  to  arrest  a  defendant,  and  hold  him  to 
bail,  where  shall  he  stop  ?  .  Shall  he  limit  himself  to  the 
inquiry  whether  the  proceedings  are  technically  correct ;  or 
may  he  go  further  and  inquire  into  thd  merits  of  the  case, 
the  honesty  and  justice  of  the  plaintiff's  demand?  A 
defendant  may  be  as  unjustly  and  oppressively  arrested  on  a 
regular  as  on  an  irregular  writ.  So  there  may  be  a  regular 
arrest  without  a  just  cause  of  action.  In  either  case  the 
defendant  is,  in  a  general  sense  of  the  term,  unlawfully 
arrested. 

**  The  writ  on  which  the  defendant  is  detained  is,  in  iudf, 
a  legal  and  proper  one ;  the  court  out  of  which  it  issued  is 
of  competent  jurisdiction.  The  matter  in  dispute  is  the 
regularity  of  the  process,  and  the  validity  of  the  arrest. 
These  are  points  that  must  and  ought  to  be  debated  at  bar 
before  the  court  in  which  the  cause  is  pending.  They  ought 
not,  by  means  of  a  habeas  corpus,  to  be  drawn  into  discus- 
sion before  a  single  judge  at  chambers.  They  are  matters 
in  the  cause,  upon  which  the  parties  have  a  right  to  be 
heard  before,  and  to  have  the  opinion  of  all  the  judges  com- 
posing the  court. 

"  If  a  contrary  doctrine  were  established,  every  man  con- 
ceiving himself  improperly  arrested  upon  mesne  or  final 
process,  or  entitled  to  his  discharge  upon  the  ground  of 
some  supposed  mistake,  irregularity  or  laches  of  the  adverse 
attorney,  would  at  once  sue  out  a  habeas  corpus  for  his 
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eolargement.  In  short  it  would  lead  to  utter  confusion  in 
the  prosecution  of  suits,  and  bring  into  conflict  the  different 
tribunals  and  officers  of  justice.  I  do  not  wish  to  restrict 
the  use  of  this  valuable  writ,  but  we  must  not  suffer  our 
partiality  for  a  proceeding  so  justly  dear  to  freemen  as  is 
the  writ  of  habeas  corpus,  to  beguile  us  into  an  abuse  of  it. 
It  is  true  the  defendant  is  restrained  of  his  liberty,  and  it 
may  be  that  he  is  improperly  restrained.  But  in  this  case 
it  is  not  by  force  or  violence ;  nor  yet  by  mere  pretence  or 
color  of  law. 

*'  It  is  upon  process,  by  which  and  for  a  cause  of  action 
for  which,  all  other  matters  being  right,  he  may  lawfully  be 
imprisoned.  The  only  questions  are  whether  the  writ 
issued  with  legal  and  technical  regularity ;  and  whether  the 
defendant,  under  all  the  circumstances  of  the  case,  was  pro- 
perly arrested ;  questions,  the  court  out  of  which  the  writ 
issued,  is  perfectly  competent  to  decide,  and  which,  the 
legal  presumption  is,  it  will  decide,  when  called  upon  to  do 
80,  according  to  law. 

**  I  am  not  a  little  strengthened  in  my  opinion  against 
entertaining  this  application  by  the  singular  and  striking 
fact  that  not  a  single  case  has  been  cited,  which  either  upon 
fact  or  principle,  sustains  the  doctrine  contended  for." 

Prisoner  remanded. 

In  South  Carolina  it  was  held  in  the  case,  Ex  parte 
Gilchristj  4  McCord,  233,  where  the  defendant  was 
in  custody  on  a  writ  of  ne  exeat,  that  the  court  could 
not,  on  habeas  corpus,  look  into  the  bill  to  see 
whether  it  made  a  case  upon  which  a  court  of  equity 
had  the  power  to  order  a  writ  of  ne  exeat  In  the 
course  of  his  opinion,  Johnson,  J.,  says : 

"  I  should  deprecate  even  more  than  the  repeal  of  the 
habeas  corpus  act,  that  state  of  things  in  which  tribunals, 
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without  the  forms  of  law,  would  be  permitted  to  review 
and  control  the  judgment  of  each  other,  ad  libitum.  The 
habeas  corpus  act  certainly  confers  no  such  power.  Its 
object  was  to  secure  the  citizen  from  illegal  and  arbitrary 
imprisonment ;  and  the  wildest  speculations  have  never  yet 
carried  it  so  far  as  to  subvert  all  law  and  order.  For  even 
in  the  case  of  Yates  v.  Lansings  4  JoAn.,  317 ;  5  do.,  282 ;  6 
do.f  337,  than  which  no  case  perhaps  was  ever  more  warmly 
contested,  the  bone  of  contention  was  whether  the  chancel- 
lor had  jurisdiction  over  the  subject  matter  for  which  he 
caused  the  defendant  to  be  attached. 

*'  Here  the  commissioner  had  power  to  issue  the  writ  of 
ne  exeat,  and  he  is  confined  and  imprisoned  according  to 
the  strict  forms  of  law ;  and  the  presiding  judge  had  no 
more  power  to  discharge  him  than  the  commissioner  would 
have  had  to  discharge  a  culprit  committed  for  execution  by 
a  court  of  sessions." 

The  subject  was  fully  examined  in  the  case  of  TTie 
Commonwealth  v.  Leckey,  1  Watts,  66.  The  relator, 
Thos.  B.  Davis,  being  brought  before  the  court  on 
habeas  corpus,  objected  to  tlie  legality  of  his  arrest 
on  a  capias  ad  satisfaciendum,  returned  for  the  cause 
of  his  detention,  that  it  was  made  after  the  execution 
had  been  sujyerseded  by  a  writ  of  error. 

Gibson,  Ch.  J.  "  The  habeas  corpus  is  undoubtedly  an 
immediate  remedy  for  every  illegal  imprisonment.  *  But  no 
imprisonment  is  illegal  where  the  process  is  a  justification  to 
the  officer ;  and  process,  whether  by  writ  or  warrant,  is  legal 
whenever  it  is  not  defective  in  the  frame  of  it,  and  has 
issued  in  the  ordinary  course  of  justice  from  a  court  or 
magistrate  having  jurisdiction  of  the  subject  matter,  though 
there  have  been  error  or  irregularity  in  the  proceedings  pre- 
vious to  the  issuing  of  it.  MacJcalley  case^  9  Co.,  68  a ;  1 
HcUe  P.  C,  488. 
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"In  Cable  v.  Cooper^  16  Johns.^  156,  it  was  accurately 
said  by  thd  judge  who  delivered  the  opinion  of  the  court, 
that  whether  the  judgment  or  execution  be  voidable,  is  a 
point  which  the  sheriff  is  never  permitted  to  raise ;  and 
that  having  arrested  the  party  he  is  bound  to  keep  him  till 
he  is  discharged  by  due  course  of  law.  To  the  same  effect 
is  Cameron  v.  Ligkf/oot,  2  Bl.  Rep.,  1190 ;  2  Saund.y  101  y, 
liote  2,  where  the  authorities  are  collected. 

**  If,  then,  the  oflBcer  cannot  allege  error  in  the  process 
how  can  the  prisoner  do  so  consistently  with  the  common 
law  principle  that  the  proceedings  of  a  court  of  competent 
jurisdiction  are  not  to  be  reversed  or  set  aside  by  a  col- 
lateral proceeding,  where  redress  may  be  had  by  appeal, 
writ  of  error  or  any  other  direct  means  of  review  ?  That  this 
principle  is  applicable  in  all  its  force  to  the  habeas  corpus  is 
sustained  by  an  abundance  of  authority.  In  Barnes*  case,  2 
Roll.  Rep.,  157,  a  return  that  the  prisoner  had  been  commited 
io  execution  by  the  court  of  admiralty  to  the  warden  of  the 
einque  ports  till  he  should  restore  an  anchor  carried  away  by 
him,  or  pay  the  warden  forty  pounds,  was  held  sufficient 
though  the  proceedings  were  irregular.  So  in  BetheFs  ca^e^ 
1  Salk.^  348,  it  was  held  that  if  a  commitment  in  execu- 
tion be  wrong  in  form  only,  the  defendant  may  not  be  dis- 
charged, but  is  to  be  put  to  his  writ  of  error.  S.  C,  5 
Mod.  19 ;  and  the  case  of  the  King  v.  El  well,  2  Stra.,  794, 
is  a  still  more  signal  instance.  On  motion  to  discharge  the 
prisoner  on  exceptions  to  the  commitment,  which  was  con- 
viction of  forcible  entry  and  detainer,  the  King's  Bench 
refused  to  enter  into  any  consideration  of  them  till  the 
conviction  was  regularly  before  them  ;  and  the  proceedings 
having  been  removed  by  certiorari  into  that  court  at  a  sub- 
sequent term  were  first  quashed,  and  the  prisoner,  who  had 
been  bailed  in  the  mean  time,  was  then  discharged. 

"  TTie  same  principle  appears  to  have  been  recognized  by 
our  own  court  in  Respub.  v.  Oaoler,  4^*.,  2    Yeates,  349, 
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where  it  was  determined  that  the  Supreme  Court  caunot 
discharge  a  party  arrested  on  process  from  the  Com.  Pleas ; 
and  in  Commonwealth  v.  Hambrighu  4  Scrg.  and  iJ.,  149, 
we  refused  to  consider  objections  to  an  arrest  upon  similar 
process,  urged  on  the  ground  of  privilege. 

'*It  must  be  admitted  that  the  reasons  on  which  the 
court  proceeded  in  those  two  cases  are  not  very  fully 
unfolded;  but  the  decisions  are  entirely -consistent  with 
the  rule  as  I  have  stated  it,  and  I  know  of  none  else  on 
which  they  can  be  sustained.  They  may,  I  presume,  be 
considered  as  in  point,  for  that  the  arrest  was  on  mesne 
instead  of  final  process  can  scarce  be  thought  a  material 
difference.  Hecker  v.  Jarrety  3  Binn.^  409,  which  was  sup- 
posed to  bear  the  other  way,  was  distinctly  decided  on 
another  ground ;  and  though  the  power  to  discharge  from 
an  execution  seems  to  have  been  recognized  by  the  Chief 
Justice,  there  is  no  reason  to  think  he  had  in  view  an  exe- 
cution merely  voidable.  Of  the  power  to  discharge  from  a 
void  execution  no  one  ever  doubted ;  and  his  remark  is  in 
fairness  applicable  to  no  other.  There  are,  I  believe,  few 
decisions  on  the  point  in  our  sister  states.  In  New  York  it 
seems  to  be  doubted  whether  their  habeas  corpus  act  extends 
to  arrests  on  civil  process ;  and  their  judges  have  for  that 
reason,  as  well  as  on  general  principles,  refused  to  discharge 
in  some  instances  on  exceptions  to  its  regularity ;  as  in 
Cable  V.  Cooper,  already  cited.  But  in  The  Bank  of  the  U. 
S.  V.  Jenkins,  18  Johns.,  308,  though  it  was  held  that  the 
habeas  corpus  act  did  not  extend  to  the  Supreme  Court  in 
term-time,  yet  no  doubt  was  entertained  of  the  common 
law  power  of  the  court  to  relieve  from  all  illegal  imprison- 
ments, whether  in  civil  or  in  criminal  cases ;  and  it  was 
expressly  determined  that  a  habeas  corpus  is  not  the  remedy 
for  a  defendant  imprisoned  on  a  capias  ad  satisfaciendum, 
issued  irregularly ;  the  proper  course  being  an  application 
to  the  court  from  which  it  has  issued.     After  this  explicit 
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recognition  of  the  principle  in  a  case  exactly  like  the  one 
before  us,  it  is  scarce  necessary  to  refer  to  Yates^  case^  4 
Johns.^  318,  in  which  it  was  determined  that  the  Supreme 
Court  of  that  state  cannot  discharge  from  a  commitment 
by  the  chancellor  for  a  contempt. 

"Any  other  rule  would  present  some  very  curious  judi- 
cial phenomena. 

"By  an  inversion  of  their  functions,  a  single  judge  in 
vacation,  and  of  perhaps  an  inferior  court,  would  be  legally 
competent  to  rejudge  the  judgments  of  the  highest  tribunals 
in  the  land ;  and  the  Supreme  Court  of  the  state,  instead  of 
proceeding  systematically  in  the  correction  of  errors,  would 
be  called  upon  to  produce  its  results  by  a  new  and  shorter 
process,  while  in  the  guise  of  writs  of  habeas  corpus  it 
would  be  flooded  with  appeals  from  the  decisions  of  other 
courts  on  questions  of  bail.  The  rule  is  therefore  absolutely 
necessary  to  prevent  judicial  proceedings  from  running  into 
a  state  of  incurable  disorder ;  and  an  application  of  it  to  the 
relatoT*8  case  is  fatal  to  relief  in  this  particular  way. 

"Every  court  is  the  proper  tribunal  to  judge  of  the  regu- 
larity or  abuse  of  its  process  ;  and  the  remedy  of  the  alleged 
irregularity  here  is  an  application  to  the  court  from  which 
the  process  issued." 

The  observation  in  the  foregoing  case  that  "no 
imprisonment  is  illegal  where  the  process  is  a  justifi- 
cation to  the  officer ''  has  sometimes  been  quoted  as 
furnishing  a  test  of  the  legality  of  imprisonment 
when  raised  in  a  proceeding  on  habeas  corpus.  But 
the  proposition  is  not  sustained  by  the  more  recent 
authorities,  nor  does  it,  standing  alone,  express  the 
full  idea  of  the  court  as  will  be  seen  by  referring  to 
the  context  The  weight  of  authority  appears  to  be 
that  an  executive  officer  is  protected  by  process,  legal 
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an  its  face,  notwithstanding  it  may  be  sliown  that  it 
was  void  by  reason  of  a  want  of  jurisdiction, 
unknown  to  him,  in  the  court  from  which  it  emanates. 
Savacool  v.  Boughton,  5  Wend.,  170  ;  Jones  v.  Hughes, 
5  Serg.  Sf  Raicle,  29-9 ;  Paul  v.  Van  Kirk,  6  Binn., 
123  ;  Taylor  v.  Alexander  and  others,  6  O.  IL,  147. 

But  though  the  process  be  legal  on  its  face,  and 
therefore  a  justification  to  the  oflficer  in  an  action  for 
false  imprisonment,  the  court  would  nevertheless 
discharge  the  prisoner  on  habeas  corpus  if  it  appeared 
that  the  process  was  void,  and  that,  upon  the  ground 
that  the  imprisonment  was  illegal 

In  the  case  of  The  Commonxjcealth  v.  Norton  and 
others,  8  Serg,  and  Baicle,  71,  the  relators  had  been 
tried  in  the  Mayor  s  Court  for  forgery,  on  an  indict- 
ment containing  sixteen  counts.  The  jury  foimd 
them  not  guilty  on  nine,  and  said  nothing  of  the  rest 
The  court,  without  entering  any  judgment  on  the 
verdict^  committed  the  defendants  to  take  their  trial 
on  the  other  seven  counts. 

On  return  to  a  habeas  corpus  it  was  moved  to  dis- 
charge the  defendants  on  the  ground  that  an  acquittal 
on  the  nine  counts  was  an  acquittal  on  the  whole 
indictment     The  court  refused  the  motion,  saying : 

"  It  appears  that  Roosevelt  and  Eddy  are  Id  custody  by 
order  of  the  Mayor's  Court,  and  that  au  indietmeDt  is  still 
depending  in  that  court.  No  judgment  has  been  given  on 
the  verdict,  nor  do  we  know  what  judgment  will  be  given. 
But  we  know  that  the  Mayor's  Court  has  jurisdiction  over 
the  offence  with  which  the  prisoners  stand  charged,  and  if 
they  should  give  an  erroneous  judgment,  remedy  may  be 
had  by  writ  of  error  which  will  bring  the  case  properly 
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before  us.  We  are  of  opinion  that  it  would  be  improper  to 
discharge  the  prisoners  under  the  present  circumstances, 
and  therefore  they  are  remanded  to  the  keeper  of  the  prison.'* 

In  Indiana,  in  the  case  of  Wright  v.  The  State,  5 
Ind.  ILj  290,  the  jury  had  been  improperly  discharged 
before  verdict,  so  that  the  defendant  could  not  be 
subjected  to  another  trial ;  yet  the  court  refused  to 
discharge  him  on  habeas  corpus,  and  said  he  must 
apply  to  the  court  in  which  the  indictment  was 
pending  for  relief. 

The  Supreme  Court  of  Pennsylvania  intimated 
that  they  would  carry  the  doctrine  of  non-inter- 
ference with  other  jurisdictions,  when  in  the  regular 
exercise  of  judicial  power,  so  far  as  to  refuse  to  dis- 
charge a  prisoner  on  a  habeas  corpus  while  under 
arrest  on  a  charge  of  desertion,  which  was  to  be  tried 
by  a  court-martial. 

In  the  case  of  The  Commonwealth  v.  Gamble,  11 
Serg.  S^  Rawle,  93,  where  the  return  showed  that  the 
relator  enlisted  in  the  marine  corps  of  the  United 
States,  and  was  detained  under  arrest  upon  a  charge 
of  desertion,  the  court  refused  to  discharge  him, 
although  he  was  proved  to  be  a  minor,  ^r^^,  because 
the  enlistment  of  an  infant  at  common  law  was  good, 
and  there  was  no  act  of  Congress  forbidding  the 
enlistment  of  amin  or  in  the  marine  corps,  and 
second,  because  to  discharge  him  would  interfere  with 
his  trial  before  the  court-martial ;  for,  said  Gibson,  J. : 

"  It  appears  by  the  return  to  the  writ  of  habeas  corpus 

that  he  is  in  confinement  on  a  charge  of  desertion  from  his 

post;  and  the  law  is  clear,  that  he  must  abide  the  sentence 

of  a  court-martial  before  he  can  contest  the  validity  of  the 

44 
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enlistmeDt.  There  would  be  an  end  of  all  safety  if  a  minor 
could  insinuate  himself  into  an  army,  and  after  perhaps 
jeoparded  its  very  existence,  by  betraying  its  secrets  to  the 
enemy,  escape  military  punishment  by  claiming  the  privi- 
leges  of  infancy." 

The  refusal  to  discharge  was,  however,  placed  more 
particularly  on  the  first  ground.  It  was  intimated  in 
the  case  of  The  Commonxoealth  v.  FoXy  7  Barr.,  336, 
that  tlie  foregoing  observations  relating  to  the  second 
ground  of  discharge,  were  perhaps  only  applicable  to 
an  enlistment  in  the  naval  service,  where  the  contract 
of  a  minor  was  not  prohibited,  but  authorized. 

In  the  case,  Ex  parte  H.  H.  Robinson^  Marshal  of 
the  United  States,  6  McLearty  355,  it  appeared  that  a 
colored  girl,  Eosetta,  was  taken  by  a  habeas  corpus 
at  Columbus,  in  Ohio,  while  passing  through  the 
state  with  the  agent  of  her  master,  before  a  judge  of 
probate,  who  decided  that  she  was  free,  and  at  the 
same  time  appointed  Van  Slyke  her  guardian.  That 
afterwards  on  the  24th  of  March,  1855,  she  was 
arrested  as  a  fugitive  from  labor  by  the  relator  H.  H. 
Robinson,  under  a  warrant  issued  by  John  L.  Pen- 
dery,  commissioner  of  the  Circuit  Court  of  the  United 
States.  That  while  the  matter  was  pending  before 
the  conmiissioner,  the  court  of  Conmion  Pleas  of 
Hamilton  county,  issued  a  habeas  corpus  at  the 
instance  of  Van  Slyke,  the  guardian,  upon  the 
hearing  of  which,  the  court  ordered  the  girl  to 
be  discharged.  That  inunediately  after,  she  was 
seized  by  the  marshal  under  the  same  warrant, 
whereupon  the  court  attached  the  marshal  for  con- 
tempt  and    committed    him,    to   be  relieved   from 
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which,  he  applied  to  Mr.  Justice  McLean  for  a  writ 
of  habeas  corpus,  which  was  granted  under  the  7th 
section  of  the  act  of  Congress,  2d  March,  1833. 

The  court  held  that  a  writ  of  habeas  corpus  may- 
issue  to  relieve  an  oflBcer  of  the  federal  government, 
who  has  been  imprisoned  under  state  authority,  for 
an  act  done  while  in  the  performance  of  his  duty. 

Where  concurrent  jurisdiction  may  be  exercised 
by  the  federal  and  state  authorities,  the  court  which 
first  takes  jurisdiction  can  be  interfered  with  by  no 
other  court,  state  or  federal.  It  is  a  subversion  of 
the  judicial  power  to  take  a  case  from  a  court  having 
jurisdiction,  before  its  final  decision  is  given. 

The  court  concluded  its  opinion  as  follows : 

'*  That  the  Commissioner  had  jurisdiction  in  the  case  is^ 
clear.  While  duly  engaged  in  the  investigation  of  the  mat- 
ter, the  honorable  judge  of  the  Common  Pleas,  whose 
motives  I  by  no  means  question,  by  a  habeas  corpus  took 
from  the  custody  of  the  marshal  the  body  of  the  fugitive, 
which  left  the  Commissioner  without  a  case.  It  wrested 
from  him  without  any  authority  of  law,  the  subject  of  his 
jurisdiction.  This,  so  far  as  I  know,  is  without  precedent. 
Had  any  commissioner  or  federal  judge  interposed,  and  by 
the  same  means  disregarded  and  disturbed  the  jurisdiction 
of  a  state  court,  I  should  have  felt  not  less  concern  than  the 
eloquent  counsel. 

"A  sense  of  duty  compels  me  to  say,  that  the  proceedings 
of  the  honorable  judge  were  not  only  without  the  authority 
of  law,  but  against  law,  and  that  the  proceedings  are  void, 
and  I  am  bound  to  treat  them  as  a  nullity.  The  marshal  is 
discharged  from  custody." 

The  same  principle  was  applied  by  the  Circuit 
Court  of  the  United  States  for  the  Soutliem  District 
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any  process,  and  that  right  is  not  taken  away  or  relinquished 
by  having  such  process. 

"  The  Recorder,  therefore,  had  jurisdiction  of  the  case, 
and  authority  to  proceed  in  the  inquiry  whether  the  person 
so  seized'  and  brought  before  him,  doth  under  the  laws  of 
the  state  from  which  he  fled,  owe  service  or  labor  to  the 
person  claiming  him. 

"  This  inquiry  may  take  up  some  time  and  require  some 
delay  for  the  purpose  of  procuring  testimony ;  and  whilst 
such  examination  is  pending,  the  party  must  be  deemed  in 
the  custody  of  the  law,  and  the  magistrate  must  neces- 
sarily have  authority  to  imprison  him  for  safe  keeping. 

"  When,  therefore,  the  writs  of  homine  replegiando  were 
served,  the  fugitive  was  taken  out  of  the  custody  of  the 
law;  and  this  was  an  illegal  execution  of  those  writs 
whether  the  habeas  corpus  was  void  or  not. 

"  If  it  was  valid,  the  fugitive  was  in  the  custody  of  the 
sheriff  of  the  city  and  county  of  New  York,  a  state  officer. 
And  to  permit  the  marshal,  a  United  States  officer,  under  a 
process  issuing  out  of  this  court  to  take  a  party  from  the 
custody  of  the  State  officer,  would  be  sanctioning  a  conflict 
that  might  be  very  serious  in  its  consequences,  and  cannot 
be  justified  or  excused. 

"  But  if  the  habeas  corpus  was  void,  the  execution  of  the 
writs  of  homine  replegiando  was  illegal,  for  the  fugitive  was 
either  in  the  custody  of  the  law  under  the  order  of  the 
recorder,  or  was  in  the  custody  of  the  complainant.  If  in 
the  custody  of  the  law,  it  was  irregular  to  execute  the  writs 
pending  the  examination  before  the  recorder ;  and  if  in  cus- 
tody of  the  claimant,  a  penalty  of  five  hundred  dollars  is 
incurred  by  any  person  who  shall  knowingly  and  willingly 
obstruct  the  claimant  in  seizing  such  fugitive,  or  shall  rescue 
such  fugitive  from  such  claimant  when  so  arrested." 

After  considering  the  objections  to  the  constitu- 
tionality of  the  act  of  Congress,  of  February  12, 
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1793,  the  judge  concludes,  "We  are  of  opinion  that 
the  act  of  Congress,  under  which  the  certificate  of  the 
recorder  was  given  is  a  valid  and  constitutional  law ; 
and  that  the  T\Tits  of  homine  replegiando  were  irre- 
gularly issued,  and  must  be  set  aside." 

In  the  Commonxjoealth  v.  Whitney^  10  Pick.^  434, 
which  was  a  habeas  corpus  directed  to  the  deputy 
jailer,  it  appeared  that  the  prisoner  had  been  seized 
and  committed  to  prison  on  a  judgment  after  the 
death  of  the  plaintiff.     Shaw  Ch.  J.j  said : 

*'  The  court  are  not  prepared  to  say  that  the  imprisonment 
was  unlawful,  so  as  to  entitle  the  prisoner  to  his  discharge 
forthwith,  as  a  matter  of  right,  but  if  it  was,  he  has  his  remedy 
by  writ  of  audita  querela^  in  which  the  facts  could  be  put  in 
issue,  and  the  rights  of  the  parties  more  regularly  settled. 
Lovcjoy  V.  Webbery  10  Mats.  ILj  101.  But  it  is  readily  per- 
ceived that  it  might  be  a  case  of  great  hardship,  should  an 
iinreasonable  time  elapse  after  the  death  of  a  creditor,  and 
no  administrator  be  appointed,  and  may  require  an  extraor- 
dinary remedy. 

"  The  writ  of  habeas  corpus  is  a  summary  process  ;  the 
power  given  by  it,  is  to  be  exercised  under  a  sound  discre- 
tion, and  with  reference  to  all  the  circumstances  of  the  case. 
The  proceeding  at  present  is  of  necessity  ex  parte.  No 
unreasonable  time  has  yet  elapsed  (about  a  month)  since  the 
death  of  the  creditor,  for  the  appointment  and  qualification 
of  an  administrator.  Whatever  claims  the  prisoner  might 
have  to  the  extraordinary  interposition  of  the  power  of  the 
court  for  his  relief  under  other  circumstances,  we  do  not  at 
present  perceive  sufficient  ground  upon  which  to  discharge 
him  from  his  imprisonment,  on  this  process." 

Instances  have  occurred  however,  where  relief 
against  irregular  commitments  on  civil  process,  has 
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been  granted  on  habeas  corpus,  notwithstanding  it 
might  have  been  obtained,  though  not  so  speedily,  on 
motion  to  the  court  from  which  it  issued.  In  Ez 
ptxrte  Beatty,  12  Wend.,  229,  the  Supreme  Court  dis- 
charged a  man  irregularly  committed  by  process 
from  the  court  of  chancery.  In  Jones  v.  Kelley,  17 
Mass.^  116,  the  court  relieved  against  excessive  bail, 
which  had  been  required  in  a  civil  action.  In  Nelson 
Sf  Graydon  v.  Cutler  Sf  Tyrrell^  3  McLean,  326,  the 
court  discharged  the  defendants  on  habeas  corpus,  on 
the  ground  that  the  affidavit  was  insufficient,  upon 
which  the  capias  ad  respondendum  issued. 

It  would  appear  therefore,  and  it  was  conceded  in 
The  Bank  of  U.  S.  v.  Jenkins,  18  John.,  305,  that  relief 
might  be  afforded  by  either  mode. 

It  deserves  to  be  noticed,  however,  that  in  all  these 
instances  the  power  to  interfere  was  exercised  or 
asserted  by  a  court  not  only  superior  to  the  court,  or 
officer  under  whose  process  the  imprisonment  was 
claimed,  but  having  by  its  constitution  an  appellate 
jurisdiction  over  such  court  or  officer. 


SECTION  m. 

CORRECTIVE  JURISDICTION. 

A  superior  court,  in  the  exercise  of  its  revisory 
jurisdiction,  may  discharge  a  prisoner  held  under 
criminal  process,  where  the  commitment  is  voidable 
only,  or  where  the  groimds  of  commitment  are  in- 
sufficient ;  but  to  justify  this  it  must  have,  by  its 
constitution,  appellate  jurisdiction  in  the  given  case, 
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and  should  exert  its  correcdTe  power  throogli  process 
designed  to  bring  under  review  the  errois  complained 
of,  or  the  grounds  of  commitment. 

1st.  The  court  issuing  the  writ  in  such  cases  must 
be  clothed  with  a  supervisory  power  in  the  given 
case. 

It  is  not  enoucrh  that  it  is  a  court  of  more  exten- 
sive  jurisdiction  or  of  higher  dignity ;  it  must  have 
the  power  of  revision  in  the  particular  case;  the 
power  to  correct  or  reverse  the  action  of  the  inferior 
court. 

Thus,  In  re  DimeSy  68  Eng.  C.  i.,  554,  it  was  held 
that  where  a  commitment  was  by  a  court  over  which 
the  court  issuing  the  writ  of  habeas  corpus  had  no 
appellate  jurisdiction,  the  grounds  of  the  commit- 
ment could  not  be  inquired  into. 

And  the  King^s  Bench  would  not  on  habeas  corpus 
examine  into  the  correctness  of  decision  of  a  com- 
missioner in  bankruptcy  remanding  the  prisoner, 
because  it  had  not  appellate  power  in  such  a  case. 
Ex  parte  Partington,  b\  Eng.  C.  i.,  648. 

Nor  will  the  writ  be  granted  where  the  party  is 
held  under  a  commitment  of  a  coordinate  court,  on 
the  ground  of  fraud  on  the  court  or  collusion  with 
the  officer.  Ex  parte  Cohbett,  53  Eng.  C.  Z.,  185. 

2d.  The  court  should  exercise  its  corrective  power 
by  means  of  process  calculated  to  bring  under  review 
the  errors  complained  of,  or  the  grounds  of  commit- 
ment. Tlie  process  commonly  employed  for  this 
purpose  is  the  writ  of  certiorari.  Tliis  writ  is  used 
in  connection  with  the  writ  of  habeas  corpus — some- 
times merely  as  ancillary  to  it,  and  sometimes  as  a 
writ  of  error. 
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SECTION  IV. 

THE  WBTT  OF  CEBTIOBABI  AS  ANCILLABY  TO  THE  HABEAS 

CORPUS. 

In  England,  the  evidence  given  before  the  magis- 
trate, upon  a  criminal  charge,  is  required  to  be 
reduced  to  writing  and  certified  to  the  court  to  which 
the  party  accused  may  be  recognized  or  required  to 
appear.  In  case  of  commitment,  these  depositions 
or  examinations  do  not  accompany  the  warrant  of 
commitment. 

The  command  of  the  writ  of  habeas  corpus  does 
not  extend  to  them.  That  is  satisfied  with  the  pro- 
duction of  the  body  of  the  prisoner  and  a  return  of 
the  warrant  of  commitment  under  which  the  prisoner 
is  held.  There  has  always  been  a  willingness  to  go 
8o  far  back  of  the  commitment  in  such  cases  as  to 
examine  the  depositions ;  for  "  even  though  the  com- 
mitment be  regular,  the  court  will  examine  the 
proceedings,  and  if  the  evidence  appear  altogether 
insufficient,  will  admit  him  to  bail ;  for  the  court  will 
mther  look  to  the  depositions  which  contain  the  evi- 
flence,  than  to  the  commitment  in  which  the  justice 
xnay  have  come  to  a  false  conclusion."  1  Ch.  Cr.  i., 
129;  2  Sir.,  911,  n.  1. 

To  obtain  these  depositions  resort  is  had  to  the 
writ  of  certiorari,  which  is  usually  issued  at  the  same 
time  with  the  habeas  corpus,  directed  to  the  commit- 
ting magistrate,  requiring  him  to  bring  up  the 
examinations  or  depositions,  not  for  the  purpose  of 

being  acted  upon  separately  imder  the  certiorari,  but 
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"  in  order  that  the  court  may  be  furnished  with  the 
means  of  judging  in  what  way  they  should  dispose 
of  the  prisoner."  1  Ch.  Cr.  Law,  127. 

The  case  is  then  heard  upon  the  habeas  corpus 
and  the  depositions  brought  up  by  the  certiorari.  The 
King  V.  Marks,  3  East,  157. 

The  depositions  being  verified  by  affidavits  have 
sometimes  been  allowed  to  be  read,  though  not 
brought  up  by  a  certiorari,  which  was,  however,  said 
to  be  the  proper  course.  Van  Boven's  case^  9  Ad. 
Sf  K,  676,  N.  S. 

In  some  of  the  United  States  it  is  made  the  duty 
of  the  examining  officer  to  reduce  the  evidence  in 
such  cases  to  writing.  In  those  states  where  the 
power  to  issue  the  certiorari  is  vested  in  the  court  or 
officer  granting  the  habeas  corpus,  there  has  been  no 
difficulty  in  following  the  English  practice  of  examin- 
ing the  depositions.  But  in  many  of  the  states  it 
has  never  been  required  of  the  magistrate  to  reduce 
the  evidence  to  writing,  and,  in  such,  a  doubt  has 
been  felt  whether  the  court,  on  habeas  corpus,  could 
look  beyond  the  commitment  at  all,  and,  if  so,  how 
far: 

There  has  been  a  decided  repugnance  against 
making  the  writ  less  remedial  than  it  was  at  common 
law,  and  the  tendency  has  been  in  such  cases  to  give 
the  hearing  on  habeas  corpus  the  character  of  an 
original  examination.  See  post. 

The  Circuit  Court  of  the  District  of  Columbia,  in 
1825,  felt  this  difficulty  and  proposed  to  solve  it  by 
adopting  the  following  rules  of  practice : 

"  Upon  the  return  of  the  habeas  corpus,  if  the  commir 
ment  be  in  all  respects  regular  and  formal,  and  for  an 
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offence  for  which  the  committing  magistrate  had  authority 
to  commit,  the  court  will,  upon  the  request  of  the  prisoner, 
issue  a  certiorari  to  certify  the  informations,  examinations 
and  depositions  taken  by  and  remaining  with  the  commit- 
ting magistrate  in  relation  to  such  commitment;  and  if 
none  such  shall  have  been  taken,  will  summon  him  to 
appear  and  state  upoi^  oath  the  evidence  upon  which  he 
granted  the  warrant  of  commitment ;  and  upon  ascertaining 
such  evidence  will  consider  the  same,  and  thereupon  proceed 
to  discharge,  bail  or  remand  the  prisoner,  as  the  magistrate 
ought  to  have  done  ;  unless  the  prisoner  shall  require  that  the 
witnesses  shall  be  reexamined  by  the  courts  in  which  case  they 
will  order  the  witnesses  to  be  summoned,  and  remand  the 
prisoner  until  such  witnesses  can  be  had."  Ex  parte  Bennett^ 
2  Cranch  C.  C.  Dist.  Col.  Rep.,  612,  n. 

In  New  York,  where  the  evidence  is  required  to 
be  reduced  to  writing,  it  is  provided  by  statute  that 
the  magistrate  shall  send  up  the  depositions  on  a 
mere  requisition  of  the  oflBcer  allowing  the  habeas 
corpus. 

SECTION  V. 

THE  CERTIORARI,   IN  CONNECTION  WITH  THE  HABEAS  CORPUS, 

AS  A  WRIT  OF  ERROR. 

In  England  "the  Court  of  King's  Bench  hath  a 
superintendency  over  all  courts  of  an  inferior  crimi- 
nal jurisdiction,  and  may,  by  the  plenitude  of  its 
power,  award  a  certiorari  to  have  any  indictment 
removed  and  brought  before  itself,"  to  determine  the 
validity  of  it,  and  to  quash  or  aflSrm  it.  Bac.  Abr., 
Certiorari^  A. 

It  may  be  awarded  to  remove  the  proceeding  from 
any  inferior  courts,  to  examine  and  afiSrm  or  reverse 
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the  proceedings  and  judgments  given  hy  inferior 
judges.  lb. 

The  use  of  the  writ  in  this  sense,  in  connection 
with  the  writ  of  habeas  corpus,  is  thus  explained 
Bac.  Abr.,  Hah.  Corp.,  B.  3 :  "As  the  certiorari  alone 
removes  not  the  body,  so  the  Jiabeas  corpus  alone 
removes  not  the  record  itself,  but  only  the  prisoner, 
with  the  cause  of  his  conmiitment;  and  therefore^ 
although  upon  the  habeas  cwpus,  and  the  return 
thereof,  the  court  can  judge  of  the  sufficiency 
or  insufficiency  of  the  return  and  conmiitment, 
and  bail  and  discharge,  or  remand  the  prisoner,  as 
the  case  appears  upon  the  return ;  yet  they  cannot, 
upon  the  bare  return  of  the  habeas  corpus,  give  any 
judgment,  or  proceed  upon  the  record  of  indictment, 
order  or  judgment,  without  the  record  itself  be 
removed  by  certiorari ;  but  the  same  stands  in  the 
same  force  it  did,  though  the  return  should  be 
adjudged  insufficient,  and  the  party  discharged  there- 
upon of  his  imprisonment ;  and  the  court  below  may 
issue  new  process  upon  the  indictment/' 

In  cases  where  the  commitment  was  in  execution 
upon  a  conviction,  the  court  has  refused  to  discharge 
for  an  imperfection  in  the  commitment,  unless  the 
record  of  the  conviction  was  brought  before  them 
by  certiorari. 

In  the  case  of  The  King  v.  Taylor  and  others,  7 
DowL  Sf  Ryl.j  622,  the  court  was  moved  for  writs  of 
habeas  corpus  to  bring  up  the  bodies  of  the  defen- 
dants, for  the  purpose  of  being  discharged  upon  an 
objection  applicable  to  all  the  warrants  of  commit- 
ment, viz. :  that  they  did  not  show  on  the  face  of 
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them  that  the  magistrate  had  any  jurisdiction  over 
th^  offence  imputed  to  the  defendants. 

Bailet,  J.,  said :  "There  is  an  old  case  in  Fortescue 
which  decided  that  if  there  is  a  conviction  independently 
of  the  commitment,  the  court  will  not  discharge  on  any 
defect  in  the  warrant  of  commitment,  unless  the  conviction 
18  before  them/' 

Abbott,  Ch.  J.,  said :  "  And  this  is  very  reasonable,  for 
otherwise  there  must  be  as  much  certainty  and  length  in 
the  commitment  as  in  the  conviction,  which  would  be  pro- 
ductive of  great  inconvenience.  We  must  suppose,  until 
the  c<mtrary  is  shown,  that  there  is  a  legal  conviction  to 
support  the  commitment.  We  must  have  the  conviction 
brought  up  before  we  can  take  any  notice  of  any  defect  in 
the  warrant  For  this  purpose  you  may  have  a  certiorari  to 
bring  up  the  record,  and  writs  of  habeas  corpus  to  bring  up 
the  defendants.''  See  The  King  v.  Rogers^  1  Dowl.  SfRyl.^ 
166;  In  re  Alluon^  28  Eng,  Law  and  Eq.^  281. 

The  case  of  The  King  v.  Taylor  and  others,  above 
cited,  is  not  however  to  be  considered  as  a  decision 
that  the  court  will  in  no  case  discharge  upon  a  defect 
in  the  commitment  where  there  is  a  conviction.  Its 
proper  weight  as  an  authority  is  noted  in  the  case 
of  Regina  v.  Chancy,  6  Dowl.  Pr.  Cas.f  281. 

That  was  the  case  of  a  defective  commitment 
The  writ  of  certiorari  had  been  taken  away  in  that 
class  of  cases  from  the  defendant  by  statute,  and  the 
crown,  having  the  power,  had  not  brought  up  the 
record  on  certiorari.    There,  were  two  questions : 

Ist  Whether,  the  commitment  being  bad,  the  court 
would  presume  the  conviction  to  be  good ;  the  Crown, 
the  only  party  interested  in  sustaining  it,  and  the 
only  party  empowered  to  apply  for  the  certiorari  in 
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pano»  tbe  coctxomi  or  h  dews  dcc  It  ii  foOows  the  con- 
rietkio,  ;be  eo^riirdoa  is  defecdTe ;  if  it  don  not,  then 
there  »  no  eo&TicdoD  to  wrmni  iu  and  accofdiiiclT  decided 
that  an  actioD  would  lie  agaiost  the  magistrate  who  tseoed  it. 

*'*'  Here  the  oextioraii  is  takeo  awar,  and  therefore  it  ia 
not  in  the  power  of  the  defendant  to  bring  before  the  court 
the  conviction  itaelf,  bat  it  was  in  the  power  of  the  [»oee- 
cator  to  do  so. 

**  It  is  true  that  on  the  part  of  the  crown  it  was  oflered, 
in  the  coarse  of  the  argument,  to  prodace  the  conviction ; 
but  I  cannot  look  at  it,  because  it  ought  to  be  brought  here 
regularly  by  writ    The  certiorari  is  not  taken  away  fixnn 
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the  crown,  and  therefore  might  have  been  brought  before 
me,  and  I  might  have  looked  at  it." 

Defendant  discharged. 

In  a  note  to  the  case  of  Hammond^  9  Ad.  8^  E.,  99, 

N.  S.,  it  is  said : 

'*  The  reporters  are  informed  by  Mr.  Robinson,  the  Master 
of  the  Crown  Office,  that  the  understood  practice  is,  that  if 
the  warrant  of  commitment  be  bad,  and  the  justices  or 
informer  prefer  to  rely  on  a  good  conviction,  it  is  for  them 
to  bring  up  such  conviction  by  certiorari,  and  that  it  is  not 
the  duty  of  the  defendant  to  remove  a  conviction  of  which  he 
is  not  supposed  to  know  anything,  and  which  may  not  exist. 
If  the  conviction  be  not  brought  before  the  court,  the  court 
will  not  presume  that  there  is  a  good  one,  or  any,  but  will 
decide  on  the  document  actually  before  them." 

In  the  United  States  courts  the  English  practice 
of  issuing  the  writ  of  certiorari  with  that  of  the 
habeas  corpus  in  cases  proper  for  it,  has  been  fol- 
lowed.  Ex  parte  Bollman  4"  Swartwout,  4  Cranchy  75. 

The  power  to  grant  the  writ  of  certiorari  is  not 
coextensive  with  the  power  to  grant  the  writ  of 
habeas  corpus.  Yet  a  court  or  officer  on  the  hearing 
of  a  habeas  corpus  may  admit  the  record  of  convic- 
tion, although  it  has  no  power  to  compel  its  produc- 
tion  by  certiorari. 

In  England  the  Court  of  Exchequer  has  power  to 
issue  a  habeas  corpus,  but  none  to  issue  a  certiorari. 
In  re  Allison,  29  Eng.  Law  and  Eq.,  406,  there  was  a 
rule  to  show  cause  why  a  habeas  corpus  should  not 
issue  on  the  groimd  of  a  defect  in  the  commitment. 
In  answer  to  the  rule,  cause  was  shown,  and  the  con- 
viction produced,  verified  by  affidavit 
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which  render  the  conviction  only  voidable,  reverse  or 
quash  the  conviction  and  discharge  or  remand  the 
prisoner.  The  latter  can  only  remand  him  and  leave 
him  to  his  remedy  by  writ  of  error  or  certiorari. 
Stewards  case^  1  Ahhot(s  Pr.  Cos.,  210 ;  Baker^s  case^ 
11  Haw.  Pr.  R.,  418. 

In  a  late  case,  In  re  Freestone,  36  Eng.  Law  and 
Eq.y  532,  the  Court  of  Exchequer  discharged  a  pri- 
soner for  a  defect  which  was  properly  cognizable 
only  on  certiorari.  By  the  act  5  Geo.  IV.,  c.  83,  sec.  4, 
it  is  enacted  tiiat  **  every  person  playing  or  betting 
in  any  street,  road,  highway  or  other  open  and 
pubUc  place,  at  or  with  any  table  or  instrument  of 
gaming,  at  any  game  or  pretended  game  of  chance," 
shall  be  deemed  a  rogue,  &c.  The  defendant  was 
brought  up  on  habeas  corpus  and  the  commitment 
showed  that  he  was  duly  convicted,  for  that,  &c.,  he 
"  did  imlawfully  play  in  a  certain  open  and  public 
place,  to  wit,  in  a  third-class  carriage  used  on  the 
London,  Brighton  and  South-Coast  railway,"  &c. 

Pollock,  C.  B.  **  We  are  all  of  opinion  that  the  place  of 
gaming  here  designated  does  not  come  within  the  statute. 
For  anything  that  appears  to  the  contrary,  the  gaming,  such 
as  it  was,  may  have  taken  place  in  a  third-class  carriage, 
used  indeed  on  the  line  of  railway,  but  at  the  time  of  the 
gaming,  shunted  away  into  some  yard  or  warehouse." 

Prisoner  discharged. 

46 
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CHAPTER  TIL 


VALmmr  of  legal  process. 


L  JmtmcTtos  or  m  •tbxbct  mai 
n.  JrBis»ienos  or  tbb  rsssox. 
IIL  JrBxsvicnos  or  rms  pbocbh. 

rv.  Jrus»icnox  vcvr  bb  bxkbcissb  is  m  KAnsB  rBBScsiBBB  bt  law. 
V.  PBSSrMmOBf  bslatoic  vo  jcbuviows. 
VX  Gebbbal  vaxbabts. 
VTL  Rs4)ruiTBS  or  srsciAi.  wabbabtb. 

VIII.  ObBBBB  or  OOTBT. 

IX.  ArrBOBiTT  ow  lav. 

X.  COHMmiBBTt  IB  BXBCmOV. 
XI.  WaBAABT  BBrBCTTTB,  FBIBOSBB  BOT  ALVATB  BIBCHABaBB. 
Xtl.  WaBBABT  PBBTBCT,  rBISOBBB  BOT  ALVATB  BSMAJB»B». 

SECTION  L 

JURISDICnOH  OF  THE  SUBJECT  MATTER. 

The  various  subjects  of  judicial  cognizance  being 
apportioned  by  statute,  or  usage  having  the  force 
of  law,  to  the  several  courts  it  is  not  generally  diffi- 
cult to  determine  whether  in  a  given  case  a  court 
had  jurisdiction  of  the  subject  upon  which  it  assumes 
to  adjudicate.  It  is  oftentimes  a  question  of  statu- 
tory construction,  but  in  all  cases  the  subject  matter, 
whether  relating  to  prosecutions  in  criminal  or  reme- 
dies in  civil  cases,  must  be  such  as  affords  a  lawful 
predicate  for  the  imprisonment.  K  the  liability  of 
officers,  for  acts  done  imder  void  process,  were  the 
subject  of  inquiry  it  would  be  necessary  to  note  the 
distinction  which  obtains  between  magistrates,  who 
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issue  it,  and  the  executive  officers  whose  duty  it  is  to 
execute  it.  It  would  be  seen  on  such  an  investiga- 
tion that  the  latter  are  protected  in  some  cases  where 
the  former  are  not.  As,  where  the  process  is  regular 
upon  its  face  and  the  subject  matter  within  the  juris- 
diction of  the  magistrate,  though  the  officer  executing 
it  will  be  protected  by  it  even  if  informed  that  some 
condition  essential  to  the  exercise  of  such  jurisdiction 
in  the  particular  case  has  been  omitted,  yet  the 
magistrate  may  not.    Welch  v.  Scott,  5  Iredell,  72. 

But  the  test  of  the  officer  s  liability  to  the  injured 
party,  in  an  action  of  trespass  or  false  imprisonment, 
i  not  the  criterion  by  which  to  determine  the  prison- 
er's  claim  to  discharge  under  the  writ  of  habjBas 
corpus.  If  the  process  be  void  the  prisoner  cannot 
be  held  by  it,  whatever  may  be  the  legal  character 
of  his  claim  upon  the  officers  for  the  injury. 


SECTION  II. 

JURISDICTION  OF  THE  PERSON. 

The  person  must  not  only  be  subject,  but  subjected 
to  the  jurisdiction  of  the  court  Even  the  example 
of  the  Creator  and  judge  of  men  has  been  quoted  in 
Bupport  of  this  principle  of  the  law.  In  Rex  v.  The 
Chancellor,  Sfc,,  1  Str.,  557,  *^The  laws  of  God  and 
man,''  says  Fortescue,  J.,  "  both  give  the  party  an 
opportunity  to  make  his  defence,  if  he  has  any. ' 
1  remember  to  have  heard  it  observed  by^  a  very 
learned  man,  upon  such- an  occasion,  that  even  God 
liimself  did  not  pass  sentence  upon  Adam  before  he 
was  called  upon  to  make  his  defence.'' 
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Tlie  aeensed  mnat  "^haTe  Ins  daj  in  court."  No 
eoimctk>a  for  crisxe  or  TnwdenigBnor  cam  be  bad 
withaixt  peaaoal  nodce  and  fisH'  Aemoet  pot  actual 
appeanncev  bat  jniigini^Qts  in  chil  actuRia  wbere  die 
aervice  of  proce»  ia  not  actnalhr  Biade  upon  tbe 
p»8oa  ma  J,  other  atatntory  cfmditiona  bang*  stricdjr 
complied  ^  aadmue  an  execntioQ  £ar  Hie  body 
of  tbe  debtor. 

The  nodce  to  be  ^ectoal  must  be  serred  b  j  some 
one  dnlj  ambcraed.  ReymMg  t.  Orvisj  7  Cam^  269. 

In  die  caae  of  Jlottfe  T.  l>e*pv/y  Mankalcf  Virgimia, 
2  Wheeler  Cr.  Gu^  569,  it  appeared  on  babeas  corpus 
that  die  petitioi^  was  detained  in  cofflodj  on  accoont 
of  n<xn*paynienl  of  a  fine  of  $48,  aaBCSBcd  hj  a  coort- 
martial,  and  that  the  coort  proceeded  widiont  nodoa 
^For  this  reaMn,*^  said  Ch.  J.  MarHhall,  "^ I  consider 
its  sentence  as  aitirety  nugatory  and  do  dierefore 
direct  the  petitioner  to  be  discharged  from  the  custody 
of  the  marshaL^ 


SECTION  m. 
juRisDicnosr  of  the  pbocess. 

Where  the  statute  prescribes  the  mode  of  acquiring 
jurisdiction,  it  must  be  strictly  followed.  Collins  v. 
Balterson,  3  MM  Lou.  Rep,,  242,  245. 

A  warrant  was  held  void  where  it  issued  against 
a  man  of  a  family,  without  the  proof  required  by 
statute.  Curry  v.  Pringle,  1 1  Johns.,  444 ;  Gfold  v. 
Bissell,  1  Wend.,  210. 

So  if  a  justice  of  the  peace  issue  a  search  warrant 
without  oath  that  the  goods  are  stolen,  or  suspicion  that 


CB.  yil]         jurisdiction  of  fbocess.  365 

thej  are  concealed  in  the  particular  place  to  be 
searched.  Gfrumnum  v.  Raymandy  1  Conn.,  40. 

A  juatice's  execution  was  made  returnable  in  sixty 
days,  when  by  statute  it  should  have  been  ninety, 
and  it  was  held  void.  Too/  v.  Bentley,  5  Wend.,  276 ; 
9  Wend.,  338. 

In  Massachufifetts,  an  execution  misreciting  the 
recognizance  as  to  date  and  amount,  was  held  void. 
Albee  v;  Ward,  8  Mass.,  79. 

A  justice  having  power  by  statute  to  issue  an 
attachment  against  a  person  absconding  from  his 
own  state,  issued  one  against  the  resident  of  a  foreign 
state,  and  the  judgment  was  held  void.  Lessee  of 
Hodges  V.  DeadericKs  Heirs,  1  Yerg.,  125. 

A  justice's  warrant  of  arrest  for  traveling  on 
Sunday  is  void,  if  it  issue  against  one  not  inhabiting 
the  county,  such  residence  being  required  by  statute. 
J^earce  v.  Atwood,  13  Mass.,  324,  342. 

A  citizen  of  the  United  States,  not  in  the  military 
service,  being  arrested  though  on  a  military  process 
^alid  on  its  face,  even  the  ministerial  oflScer  who 
detained  him  was  held  liable  in  an  action  for  false 
imprisonment.  Smith  v.  Shaw,  12  Johns.,  257. 


SECTION  IV. 

JURISDICTION  MUST  BE  EXERCISED  IN  THE  MANNER  PRE- 
SCRIBED  BY  LAW. 

The  jurisdiction  may  be  shown  to  be  defective  in 
some  other  particulars,  as  that  it  is  exercised  at  an 
improper  time  or  place. 


i 


jaOOB  >»      L  «»(l  "   .     Vote"" 


Wa  '^l^J\.  aeW^  ;^  ^  ^^,^^^  one  o^^ 


''IT-^'",  :i«rf<>«  f:^::^ T--"?'""' 


CH.  Vn.]  JUBISDICnON — PRESUMPTION.  367 


SECTION  V. 

PRESUMPTIONS  RELATING  TO  JURISDICTION. 

As  the  want  of  jurisdiction  renders  legal  process 
void  and  entitles  the  prisoner  imprisoned  under  it  to 
be  set  free,  the  existence  of  it  becomes  in  all  cases 
a  question  of  leading  importance.  The  power  of  one 
court  to  declare  the  judgment  of  another  a  nullity, 
where  that  judgment  is  only  brought  collaterally  in 
question,  is  one  which  requires  in  its  exercise  cautious 
circumspection,  even  where  the  question  arises  before 
the  highest  judicial  tribunal ;  and  it  becomes  one  of 
exceeding  delicacy  where  it  arises  before  a  coordi- 
nate, or,  as  it  frequently  happens  in  habeas  corpus, 
before  an  inferior  tribunal.  The  question  of  want  of 
jurisdiction  is,  not  unfrequently,  one  of  difficulty,  and 
to  aid  in  the  solution  of  it  certain  rules  have  been 
suggested,  some  of  which  are  well  settled. 

It  is  a  well  established  and  leading  rule,  that^ 
"  Nothing  shall  be  intended  to  be  out  of  the  jurisdic- 
tion of  a  superior  court  except  that  which  specially 
appears  to  be  so ;  on  the  contrary,  nothing  shall  be 
intended  to  be  within  the  jurisdiction  of  an  inferior 
court,  unless  it  be  so  expressly  alleged."  Peacocke  v. 
Bell  and  Kendall,  1  Saund.,  74. 

This  rule  is  not  always  of  easy  application  and 
deserves  therefore  to  be  further  considered. 

1.  Of  the  distinction  between  superior  and  inferior 
courts.  There  is  no  certain  test  by  which  to  determine 
in  all  cases  to  which  class  any  given  court  belongs ; 
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of  the  United  States  though  of  limited  jurisdiction 
are  not  "inferior"  courts  under  the  rule.  Kempys 
Lessee  v.  Kennedy,  5  Cr.,  185 ;  1  Smith  Lead.  Cos.,  5 
ed.,  846. 

In  the  several  states  there  has  been  some  diversity 
in  the  application  of  the  rule  to  particular  courts.  In 
New  York  the  "Surrogate  Court"  is  held  to  be 
"  inferior ; "  but  in  Pennsylvania,  Maryland  and  Ala- 
bama the  **  Orphan's  Court,"  and  in  Arkansas  the 
"  Probate  Court "  are  held  to  be  "  superior." 

In  New  York  the  general  sessions  of  the  peace  in 
the  several  counties  are  held  to  be  "  inferior,"  while 
in  Pennsylvania,  Vermont  and  Connecticut,  a  Jus- 
tice's court  is,  under  the  rule,  held  to  be  "  superior." 
Dening  Y.  Corwin,  11  Wend.,  647;  Smith  v.  Fowhy 
12  /ft.,  911;  South  Car.  Law  Jour.j  195;  1  Eng.,  41, 
182,  371 ;  FrUge  v.  The  State,  3  Gill  8^  Johns.,  103, 
113;  WHsoris  heirs  v.  Wilson^s  admr.,  18  Ala.,  179; 
McPhersan  v.  Cunlif,  11  S.  Sf  R.,  422;  Herr  v.  Herr, 
5jBarr.,  428;  1  Smith  Lead.  Cas,,  bed.,  847;  Clark  v. 
McComman,  1  W.  Sf  S.,  469;  Holcomb  v.  Cornish j  8 
Cann.j  345 ;   Wright  v.  Hazen,  24  Vt.,  143. 

In  the  last  case  the  court  say  : 

"  We  are  aware  that  the  decisions  in  New  York,  and 

probably  in  some  other  states,  have  required  the  justice  to 

know  the  facts  limiting  the  extent  of  his  jurisdiction  at  his 

peril.    But  no  such  rule  has  ever  been  applied  to  courts  of 

general  jurisdiction  either  in  Westminster  Hall  or  in  this 

country  ;  and  the  jurisdiction  of  justices  of  the  peace  has  become 

to  important  and  extensive  that  we  incline  to  believe  sound  policy 

requires  us  to  extend  the  same  rule  of  construction  in  favor  of 

their  jurisdiction,  which  is  done  in  favor  of  courts  of  general 

jurisdiction.^^ 

47 
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2.  Of  presumptions  relating  to  superior  courts.  The 
following  propositions  are  founded  in  reason,  and 
appear  to  be  warranted  by  the  authorities.  The 
cases  are  folly  collected  and  commented  on  in  the 
American  note  in  1  Smith  Lead.  Cos.,  5  edL,  816 ;  see 
also,  2  Cawen  Sf  HilTs  Notes^  n.  87,/?.  779 : 

1st  1£  it  appears  by  the  record  eipressly,  or  by 
necessary  implication  that  the  caose  of  action  was 
beyond  the  jurisdiction  of  the  court,  or  that  the 
court  proceeded  without  notice  to  the  parties,  no 
presumptions  in  favor  of  jurisdiction  arise,  and  the 
judgment  will  be  void. 

2d.  K  the  court  is  not  in  the  exercise  of  its  gene- 
ral jurisdiction,  but  of  some  special  statutory  juris- 
diction, it  is  as  to  such  proceeding  an  inferior  court 
and  not  aided  by  presumptions  in  favor  of  jurisdic- 
tion. 

3d.  If  the  record  contains  a  recital  of  the  facts 
requisite  to  confer  jurisdiction  it  is  conclusive  and 
cannot  be  contradicted  by  extrinsic  evidence. 

4th.  If  the  record  is  silent  as  to  the  jurisdictional 
facts,  they  will  be  presumed  to  have  been  duly 
established ;  but  such  presumption  may  be  rebutted 
by  extrinsic  evidence. 

3.  Of  presumption^  relating  to  inferior  courts.  In 
respect  to  inferior  courts  the  following  propositions 
appear  to  be  warranted  by  the  authorities : 

Ist.  If  the  record  does  not  show  upon  its  face  the 
facts  necessary  to  give  the  court  jurisdiction,  they 
will  be  presumed  not  to  have  existed ;  but  this  pre- 
sumption may  be  rebutted  and  the  jurisdictional  facts 
established  by  extrinsic  evidence. 
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2d.  If  the  record  recites  the  facts  which  are  pre- 
liminary, or  conditions  precedent  to  the  right  to  hear 
and  determine  the  merits  of  the  cause,  it  is  prima  fade 
evidence  only  of  their  existence,  and  may  be  dis- 
proved  by  extrinsic  evidence. 

3d.  K  the  record  recites  facts  essential  to  jurisdic- 
tion, which  must  necessarily  be  considered  and  deci- 
ded in  determining  the  merits  oi  the  cause,  it  is  as 
to  them  conclusive,  and  cannot  be  contradicted  col- 
laterally. 

4tlL  When  the  facts  required  to  confer  jurisdiction 
are  suflSciently  established,  the  records  of  inferior 
courts  have  the  same  conclusiveness  as  those  of  supe- 
rior courts,  and  are  aided  by  the  same  presumptions. 


SECTION  VI. 

GENERAL  WARRANTS, 


Greneral  warrants,  either  to  arrest  persons  sus- 
pected of  crime  or  to  search  suspected  places  for 
stolen  or  contraband  goods,  without  describing  the 
particular  person  to  be  arrested  or  the  place  to  be 
searched,  were  imdoubtedly  contrary  to  the  spirit  of 
English  liberty  and  the  principles  of  the  common 
law.  2  Hale,  150 ;  2  Hawk,  132.  But  they  were 
not  unfrequently  granted.  4  Burns'  J.,  130. 

It  was  not,  however,  until  1763  that  their  legality 
was  brought  in  question  in  the  higher  courts.  In 
that  year,  in  the  case  of  Wilkes  v.  Wood,  Loft,,  18, 
Lord  Camden  appears  to  have  avowed  his  opinion  of 
their  illegality.     In  1765  in  the  case  of  Money  v. 
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Leach  J  3  Burr^  1743,  Lord  MangfieM  and  the  whole 
comt  declared  that  general  wamntB  to  seize  the 
person,  nnless  in  cases  spedallj  authorized  by  acts 
of  parliament,  were  illegal  and  void;  and  yet  the 
point  really  decided  in  that  case  was  that  the  war- 
rant had  not  been  well  executed.  "  On  the  22d  of 
April,  1766,  the  House  of  Commons  passed  a  reso- 
lution condemning  general  warrants,  in  the  case  of 
libels;  and  lest  this  limitation  should  impliedly 
authorize  the  use  of  them  upon  other  occasions  the 
House,  three  days  afterwards,  passed  another  vote, 
by  which  they  were  declared  to  be  universally  ille- 
gal'' 2  Hawk.,  131,  n. 

But  before  these  resolutions  in  the  House  of  Com- 
mons, and  before  the  decision  of  these  cases,  in  the 
British  courts,  the  oppression  of  general  warrants  was 
felt  in  America  find  was  resisted  with  that  jealous  and 
dauntless  spirit  which  the  ardent  and  enlightened 
love  of  libertv  of  the  colonists  could  not  fail  to 
inspire. 

To  enforce  the  Acts  of  Trade  **  writs  of  assistance'* 
had  been  granted  to  the  officers  of  the  customs,  who 
in  some  Instances  exercised  their  power  under  them 
wantonly  and  -mth  the  most  exasperating  insolence. 

These  writs  possessed  the  odious  features  of  gene- 
ral warrants— indefinite,  transferable,  discretionary 
and  iiretumable-detested  engines  of  oppression!^ 

The  people  grew  uneasy;   the  legality  of  the 
warrants  was  denied.     Upon   application  made  to 
the  Court  at  Boston  in  February  1761  by  one  of  thf 
custom-house  officers  for  such  a  writ,  an  exceptioT 
was  taken  to  the  application. 
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A  day  was  assigned  for  the  discussion  of  the  ques- 
tion, when  Otis,  the  champion  of  the  people,  before 
the  court  and  a  crowded  auditory,  with  a  "  tongue 
of  flame  and  the  inspiration  of  a  seer,"  reasoned  of 
justice,  popular  rights  and  liberty  to  come. 

His  argument  convinced  and  restrained  the  court 
for  a  season,  but  its  real  triumph  was  in  the  sacred 
fire  which  it  kindled  in  the  hearts  of  the  people,  for 
although  uttered  more  than  fifteen  years  before  the 
Declaration  of  Independence,  it  was  nevertheless  a 
most  thrilling  strain  in  the  noble  prelude  of  the  great 
drama  of  the  revolution.  Hutch.  Hut.  Mass.  Bay.^ 
92 ;  4  Bancroft,  414 ;  2  John  Adams  Works,  App.  A., 
521. 

It  mattered  not  that  the  court,  disregarding  the 
law,  subsequently  granted  the  writs.  The  people 
were  convinced  of  their  illegality,  and  the  use  of 
them  served  to  show  a  purpose  to  oppress  and  to 
prepare  the  minds  of  the  colonists  to  resist  it. 

On  the  formation  of  the  Constitution  of  the  United 
States  it  was  thought  expedient  to  subject  a  power 
80  liable  to  abuse  to  constitutional  restraint.  It  was 
accordingly  provided  by  the  fourth  article  of  the 
Amendments  to  the  Constitution  that : 

**The  right  of  the  people  to  be  secure  in  their 
persons,  houses,  papers  and  effects  against  unreason- 
able searches  and  seizures  shall  not  be  violated ;  and 
no  warrants  shall  issue  but  upon  probable  cause, 
supported  by  oath  or  affirmation  and  particularly 
describing  the  place  to  be  searched  and  the  person 
or  things  to  be  seized." 
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SECTION  vn. 

REQUISITES  OF  SPECIAL  WAERAliTS. 


"L  T%tdirtetum. 

t,  Tke»amu9ftMe 

Z.  The  afemee^  knt  detcribed 

h.  T%ttignaturt  aad  »eaL 


1.  The  direction.  The  warrant  shoiild  be  directed 
to  some  person  or  officer  legally  aathorized  to  exe- 
cute it  The  executive  officer  of  the  court  or  magis- 
trate from  which  the  process  issues  is  the  most  proper 
party  to  execute  it  1  Salk.,  381 ;  1  Chit.  Cr.  i.,  38 ; 

2  Ld.  Raym.,  1192  ;  4  Bl.  Cam.,  291. 

It  may  be  directed  to  any  one  of  a  class  of  officers 
without  naming  him,  if  the  court  or  magistrate  can 
lawfully  command  a  member  of  such  class,  e.  g.,  a 
justice's  warrant  may  be  directed  **  to  any  constable 
of,"  &c.  1  East  P.  a,  320 ;  1  ChU.  Cr.  i.,  49 ;  6 
Binn.,  123. 

A  warrant  to  arrest,  if  there  be  no  statutory  limi- 
tation, may  be  directed  to  some  indiflferent  person 
by  name,  who  is  no  officer,  but  who  thereby  becomes 
authorized  though  not  compelled  to  execute  it  2 
Hawk.  P.  a,  ch.  13,  sec.  27 ;  1  Ch.  Cr.  L.,  38 ;  1 
Hale  P.  a,  581 ;  2  Hale  P.  C,  110;  1  Salk.,  347; 

3  Wend.,  350. 

If  it  be  directed  to  no  one,  but  be  generally  to 
take  the  defendant  to  jail,  it  will  be  void  and  the 
prisoner  will  be  discharged  on  habeas  corpus.  Rex 
V.  Smith,  2  Str.,  934  ;  Russell  v.  Hubbard,  6  Barb. 
Sup.  Ct.,  654. 


CH.  Vn.]     BEQUISITES  OP  SPECIAL  WABRANTS.  375 

2.  The  name  of  the  accused.  The  warrant  must  not 
be  general,  to  apprehend  all  persons  suspected ;  but 
must  be  specific  to  apprehend  some  particular  indi- 
vidual, otherwise  it  will  be  void ;  and  the  reason  is  it 
is  the  duty  of  the  court  or  magistrate  and  not  of  the 
executive  officer  to  judge  of  the  ground  of  suspicion. 
4  Bl.  Cam.,  291 ;  1  Hale  P.  C,  580 ;  1  Chit.  Cr.  i., 
41 ;  2  Burr.,  1766  ;  1  Bl.  Rep.,  555  ;  2  Wils.,  151. 

If  the  name  of  the  person  to  be  apprehended  be 
imknown,  there  must  be  employed  in  the  place  of  it 
some  personal  description  by  which  he  may  be 
identified.  1  Ch.  Cr.  L.,  39,  40 ;  1  Hale  P.  C,  577  ; 
The  State  v.  Munson,  Halts  Jour.  Juris.,  257 ;  1  Rn^. 
Cr.  L.,  619. 

If  the  name  inserted  be  not  the  right  one,  or  be 
fictitious  merely,  the  arrest  cannot  be  justified,  even 
though  the  person  arrested  be  the  one  intended; 
unless  indeed,  he  is  known  as  well  by  the  name  in 
the  warrant  as  by  his  true  name.  Shadgett  v.  Clipson, 
8  East  J  328 ;  6  Cow.y  456 ;  7  id.,  332 ;  3  Wend.,  350 ; 
4  id.,  555 ;  9  id.,  320 ;  2  Taunt.^  400 ;  1  Arch.,  33, 
note  1 ;  Hoye  v.  Bush^  1  M.  Sf  Gr.,  115. 

If  blanks  are  left  to  be  filled  with  the  names  after 
the  warrant  is  delivered  to  the  officer,  the  warrant 
will  be  void.  1  Ch.  Cr.  L.,  39 ;  2  Hale  P.  O,  114 ; 
Fost.,  312. 

Names  may,  however,  be  inserted  at  any  time 
before  the  warrant  is  delivered.  2  Leach,  929 ;  The 
King  V.  Winwick,  8  T.  R.,  454 ;  1  East  P.  C,  324. 

It  seems  that  the  omission  of  the  christian  name 
will  render  the  warrant  void,  though  the  accused  was 
described  " Hood,  of  the  parish  of  F.,  son  of 
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Samuel  HoocL"  Bex  v.  Hood,  1  Moody  C.  C,  281 ; 
set  aUo  Wells  v.  Jackson,  3  Mumford,  45S. 

3.  Statement  of  the  offence  and  haw  supported.  It  is 
a  general  rule  that  the  offence  most  be  stated  with 
reasonable  certainty  and  be  supported  by  oath  or 
affirmation. 

In  considering  this  role,  it  is  to  be  observed  that 
the  distinction,  already  noticed,  between  saperior 
and  inferior  courts  in  respect  to  their  judgments, 
applies  also  to  their  process ;  and  that  the  process 
of  the  former  is  favored  by  certain  legal  presumptions 
of  regularity  which  are  not  accorded  to  that  of  the 
latter. 

L  Cff  the  statemaU  in  process  emanating  from  inferior  courts^ 
or  from  officers  exercising  a  special  stattUanf  jurisdiction* 

1.  The  offence  must  be  stated  with  reasonable 
certainty.  Bac.  Abr^  tit.  Commitment,  E.;  Hale  P,  C, 
94;  2  Inst.,  52 ;  2  Hatch.  P.  C,  ch.  16,  sec.  16. 

In  1627  the  judges  of  England,  in  answer  to  a 
question  from  the  King,  declared  that:  **Upon  a 
habeas  corpus,  brought  by  one  committed  by  the 
King,  if  the  cause  be  not  specially  or  generally 
returned,  so  as  the  court  may  take  knowledge  thereof 
the  party  ought  by  the  general  rule  to  be  discharged" 

The  court  is  to  determine  whether  the  cause  of 
commitment  and  detainer  be  sufficient  in  law  or  not; 
and  such  certainty  should  therefore  appear  in  the 
commitment  as  will  enable  the  court  to  determine 

against 


law  as  being  made  by  one  who  had  no  jurisdiction 
of  the  cause,  or  for  a  matter  for  which  by  law  no 
man  ought  to  be  punished,  the  court  are  to  discharge 
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him,  and  therefore  the  certainty  of  the  commitment 
ought  to  appear ;  and  the  commitment  is  liable  to 
the  same  objections  where  the  cause  is  so  loosely 
set  forth,  that  the  court  cannot  adjudge  whether  it 
were  a  reasonable  ground  of  imprisonment  or  not. 
Impeys  Shff.,  522 ;  Hale  P.  C,  584 ;  Skin.,  676, 
p/.,  2  ;  12  Co.,  130. 

A  warrant  by  a  justice  of  the  peace  to  apprehend 
a  person  "  to  answer  such  matters  as  shall  be  objected 
against  him/'  without  expressing  the  certainty  of 
the  crime,  is  contrary  to  law  and  void.  2  Inst.,  591 ; 
Hale  P.  a,  577. 

A  commitment  by  the  mayor  of  London,  "for 
divers  causes  well  known  to  the  mayor,"  was  held 
not  good,  for  the  commitment  ought  to  show  the 
cause  of  the  imprisonment,  so  that  the  court  might 
adjudge  whether  it  was  lawful  or  not  Bouchers  case, 
Cro.  Jac.f  81. 

In  a  commitment  for  felony  it  was  necessary  that 
the  commitment  should  specify  the  species  of  felony, 
"ajB  for  felony  for  the  death  of  J.  S.,  or  for  burglary 
in  breaking  the  house  of  J.  S."  The  King  v.  Wilkes, 
2  WHs.,  158  ;  1  Ch.  Cr.  L.,111;  Hale  P.  C,  122. 

It  was  not  necessary  to  allege  in  the  mittimus  that 
the  offence  was  "feloniously"  committed.  1  Ch.  Cr. 
£.,  113. 

In  Rex  V.  Croker^  2  Chit.y  138,  the  defendant  was 
committed  for  embezzling  bank  notes.  The  warrant 
did  not  state  that  the  act  was  done  feloniously,  and 
it  was  therefore  claimed  that  the  defendant  was 
entitled  to  his  discharge.  But  the  court  said:  A 
commitment  need  not  have  the  precision  of  an  indict- 
48 
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ment  The  commitment  states  general  evidenoe,  and 
though  not  formallj  sofficient  to  find  him  gniltjy  yet 
it  is  sufficient  if  the  corpup  delicti  be  shown  to  us  to 
warrant  the  commitment. 

In  the  Constitution  of  the  United  States,  and  most 
of  the  several  states,  it  is  provided,  as  has  been 
ah'eady  stated,  that  "  no  warrants  shall  issue  but  on 
probable  cause,"  &c  Probable  cause  has  been 
defined  to  be,  ''A  reasonable  ground  of  suspicion, 
supported  by  circumstances  sufficiently  strong  in 
themselves  to  warrant  a  cautious  man  in  the  belief, 
that  the  person  accused  is  guilty  of  the  offence  with 
which  he  is  charged."  Muns  v.  Dupont^  3  WiMsk.  C. 
C,  31. 

This  must  be  made  out  by  proof  before  the  magis- 
trate, before  he  can  issue  his  warrant ;  but  it  need 
not  be  fully  set  forth  in  the  warrant,  for  that  would 
be  to  require  him  to  state  all  the  evidence  submitted 
to  him.  It  should,  however,  show  a  reasonable 
ground  for  believing  that  probable  cause  was  shown 
to  the  committing  magistrate. 

"  It  must  state  some  good  cause  certain."  Ex  parte 
Burfard,  3  O.,  448. 

It  must  be  a  good  cause.  It  must  show  substan- 
tially a  criminal  matter,  over  which  the  committing 
magistrate  has  jurisdiction  and  for  which  the  pri- 
soner may  legally  be  committed. 

It  must  be  stated  with  certainty.  That  is,  the 
offence  ought  to  be  stated  with  sufficient  particularity 
to  distinguish  it  from  other  offences. 

Whether  it  is  stating  the  offence  with  sufficient 
certainty,  simply  to  designate  it  by  the  name  of  the 
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class  of  crimes  to  which  the  magistrate  may  find  it 
to  belong ;  or  whether  the  warrant  should  not  state 
the  material  facts  proven  before  the  magistrate, 
which,  in  his  judgment,  constitute  the  offence,  or 
whether  at  least  there  should  not  be  added  such  cir- 
cumstances of  identity,  as  to  distinguish  the  alleged 
offence  from  all  others  of  the  same  class,  may  be 
said  to  be  questions  not  entirely  settled. 

To  illustrate  the  point  Suppose  a  commitment 
for  larceny.  Is  it  enough  to  state  that  the  accused 
was  charged  on  oath,  &c.,  "  with  having  committed 
larceny,"  and  that  on  examination,  &c.,  "there  is. 
probable  cause  for  believing  that  the  accused  did 
commit  larceny  ? "  Or  should  not  the  warrant  state 
so  much  of  the  facts  proved  and  found  to  constitute 
the  larceny,  as  may  be  necessary  to  mark  the  legal 
character  of  the  act,  as  that  the  accused  was  charged, 
&C.,  "  with  having  stolen  and  carried  away  one  gold 
watch,  the  property  of  A,"  &c.,  and  that,  "  on  exami- 
nation, &c.,  there  is  probable  cause  for  believing 
that  the  accused  did  commit  the  said  larceny  ? " 

Or  at  least  should  not  the  warrant  state  the  name 
of  the  person  against  whom  the  offence  was  com- 
mitted! 

One  would  suppose  that  at  this  day  such  ques- 
tions could  be  very  readily  answered ;  and  yet  courts 
of  the  highest  respectability  have  differed  in  regard 
to  them. 

In  commitments  at  common  law  for  treason,  it 
was  at  one  time  held  that  some  particular  species 
of  treason  must  be  expressed  in  the  warrant.  3  Viner 
Abr.,  512 ;  2  Hawk  P.  C,  ch.  16,  sec.  16.     But  after- 
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wards,  the  commitment  was  held  sufficient  where  it 
was  simply  "for  treason."  Rex  v.  Wyndhfon^  1  fif/r.,  3 ; 
3  Viner  Abr.,  616 ;  The  King  v.  Despard,  7  T.  R, 
736. 

In  the  last  case,  the  court  relied  very  mnch  npon 
the  practice  in  commitments  for  that  crime— treason. 
No  cases  of  commitments  for  other  crimes  in  such 
general  terms  were  cited,  and  it  is  believed  that  none 
can  be  found.  It  is  indeed  intimated  by  Coke,  2 
Tn^.f  52,  that  a  commitment  **  for  felony,"  in  general, 
would  be  good ;  and  it  has  been  said,  2  Hawk.  P.  C, 
ch.  16,  sec.  16,  that  there  were  precedents  of  commit- 
ments for  felony  in  general,  in  good  authors.  Yet 
Coke,  in  the  same  book,  at  page  591,  also  intimates 
that  a  commitment  for  felony  in  general  without 
showing  the  species  of  the  offence  is  not  good ;  and 
such  is  undoubtedly  the  received  opinion.  Hale  P.  C, 
122.  It  will  be  observed,  that  this  author  did  not 
deem  it  sufficient  to  state  the  offence  in  the  name  of 
the  class  or  species  merely,  as  "burglary"  only,  but 
"  for  burglary  in  breaking  the  house  of  J.  S." 

The  reason  given  for  requiring  certainty  in  the 
commitment,  deserves  attention.  It  is  said  to  be,  to 
enable  the  Court  of  King's  Bench,  when  the  com- 
mitment is  returned  on  a  habeas  corpus,  which  is  also 
said  to  be  in  the  nature  of  a  writ  of  error,  to  deter- 
mine whether  the  imprisonment  be  erroneous  or  not 
Haie  P.  C,  584.  This  property  of  the  writ  of  habeas 
corpus,  we  have  already  said  was  more  appropri- 
ately ascribed  by  the  same  learned  jurist,  when  upon 
the  bench,  to  the  concurrent  writs  of  habeas  corpus 
and  certiorari.  Hammon  v.  Howelly  1  MocLy  119. 
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The  use  of  the  certiorari  as  ancillary  to  the  writ 
of  habeas  corpus,  has  been  explained.  And  its  agency 
should  be  borne  in  mind  in  considering  this  question ; 
for  the  court  under  that  writ,  in  the  exercise  of  its 
strictly  appellate  jurisdiction  in  criminal  matters,  on 
reviewing  the  grounds  of  commitment  frequently 
refused  to  discharge,  where  it  was  conceded,  if  the 
case  had  stood  on  the  commitment  alone,  the  prisoner 
would  have  been  entitled  to  his  discharge. 

It  has  before  been  stated,  that  the  writ  of  certiorari 
usually  accompanied  the  writ  of  habeas  corpus,  and 
that  it  was  through  that,  that  the  court  not  only 
exercised  its  corrective  jurisdiction,  but  acquired  pos- 
session of  the  examination  and  depositions  upon 
which  the  commitment  was  founded.  So  that  when 
a  question  was  made  on  the  sufficiency  of  the  com- 
mitment, the  court  had  before  them,  and  took  into 
consideration  the  proofs,  and  in  effect  allowed  them 
to  help  out  a  defective  commitment,  or  in  other 
wrords,  refused  to  discharge  the  prisoner  however 
irregular  the  commitment,  if  they  discovered  in  the 
depositions  sufficient  evidence  of  any  offence  to 
justify  a  detainer  of  the  prisoner,  and  put  him  upon 
his  trial. 

Thus  in  the  case  of  The  King  v.  Jvddj  2  T.  R.^ 
255,  it  was  not  alleged  in  the  commitment  that  the 
criminal  act  was  done  feloniously,  nor  could  the 
court  collect  from  the  facts  stated,  that  the  act  was 
felonious ;  yet,  because  they  were  satisfied  from  the 
depositions  that  some  offence  had  been  committed  by 
the  prisoner,  they  refused  to  discharge  him.  And  in 
Rex  V.  Marksy  3  Eastj  166,  the  practice  of  remanding 
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on  defective  commiiments  where  the  depositions  dis- 
closed any  offence  is  stated  to  have  been  settled; 
though  in  that  case  a  change  was  introduced  of  dis- 
charging from  the  defective  commitment,  and  of  com- 
mitting de  novo. 

In  many  of  the  states  the  testimony  of  witnesses 
in  criminal  examinations  is  not  reduced  to  writing, 
and  the  prisoner  must  be  remanded  or  discharged 
according  as  the  court  shall  determine  the  sufficiency 
of  the  commitment  on  its  face.  In  such  cases,  how- 
ever, if  the  commitment  be  found  fatally  defective 
there  may  be  a  power  or  a  duty  enjoined  by  statute, 
to  proceed  and  hear  the  case  de  novoj  as  will  be 
hereafter  shown. 

Where  there  are  no  depositions  to  show  upon  what 
evidence  the  commitment  was  founded,  there  would 
seem  to  be  a  peculiar  reason  why  the  commitment 
should  be  required  to  show  the  facts  claimed  to 
constitute  the  offence,  otherwise  the  power  of  the 
superior  courts  to  determine  whether  the  imprison- 
ment be  illegal  or  not  may  be  seriously  abridged. 

On  the  whole  it  is  believed  that  a  commitment,  in 
the  absence  of  any  statutory  provisions  prescribing 
its  form  and  contents,  does  not  sufficiently  state  the 
offence  by  simply  designating  it  by  the  species  or 
class  of  crimes  to  which  the  committing  magistrate 
may  consider  it  to  belong ;  but  that  it  ought  to  state 
the  facts  charged  or  foimd  to  constitute  the  offence, 
with  sufficient  particularity  to  enable  the  court,  on  a 
return  to  a  habeas  corpus,  to  determine  what  particu- 
lar crime  is  charged  against  the  prisoner. 
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And  if  the  commitment  fails  to  do  this,  the  prisoner 
ought  to  be  discharged  from  that  commitment  what- 
ever else  the  court  may  afterwards  do  with  him  in 
the  exercise  of  its  appellate  jurisdiction  in  criminal 
.».«««,  if  it  have  ly. 

2d.  The  probable  cause  must  be  supported  by 
oath  or  affirmation,  and  that  ought  to  appear  on  the 
face  of  the  warrant 

It  musi  be  supported  by  oath  or  affirmation. 

It  has  been  said  that  at  common  law  an  oath  was 
not  indispensable  to  justify  the  magistrate  in  issuing 
his  warrant  4  Bl.  Cam.,  290 ;  2  Hawk.  P.  C,  ch.  16, 
9ec.n;2HaleP.C.,110;Rexv.  Wilkes,2  Wils.,15S; 
Wyndham's  case,  Str.,  3.  Such,  undoubtedly,  was  the 
law  where  the  offence  was  committed  in  the  presence 
of  the  magistrate ;  but  it  is  not  so  clear  that  a  magis- 
trate possessed  such  power  where  he  was  not  present 
at  the  commission  of  the  offence.  It  must  certainly 
have  been  an  imsafe  course  and  could  perhaps  only 
be  justified,  if  at  all,  by  proving  the  commission  of 
the  offence,  for  Holt,  Ch.  J.,  in  Rex  v.  Pain,  ComJ).,  359, 
said,  that  if  a  magistrate  commit  without  oath  made 
before  him  he  must  make  out  the  ckuse  at  his  peril. 
But  in  a  late  case  the  Court  of  King's  Bench  have 
held  that  at  common  law  a  magistrate  has  no  power 
to  issue  a  warrant  to  arrest  without  oath.  In  the 
case  of  Catidle  v.  Seymour,  1  Gal.  Sf  Da.,  454 ;  41  Eng. 
C.  L.,  825,  it  appearing  that  the  justice's  clerk  went 
up  stairs,  took  the  informations  and  swore  the 
inforiQant,  the  justice  remaining  below,  not  seeing  or 
hearing  the  proceeding  above,  the  justice  was  held 
liable  to  an  action  of  trespass  for  issuing  his  warrant 
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But  whatever  may  have  been  the  common  law  on 
this  point,  we  have  seen  that  in  the  United  States 
the  matter  has  been  made  the  subject  of  express  pro- 
vision in  the  federal  and  most  of  the  state  constitu- 
tions. 

In  Ex  parte  Burfard,  3  O.,  448,  the  Supreme  Court 
of  the  United  States  held  the  provision  in  the  federal 
constitution  on  the  subject  of  warrants  included  com- 
mitments. 

And  such  appears  to  have  been  the  opinion  of  the 
Supreme  Courts  of  Massachusetts,  Sanfard  v.  NichoUj 
13  Mass.,  236,  and  of  Vermont,  The  State  v.  J.  H^ 
1   Ty^T.  444. 

In  South  Carolina,  in  the  case  of  The  State  v.  Kil- 
lett,  2  Bailey,  289,  it  was  strongly  intimated,  but  not 
expressly  determined  that  it  was  not  indispensable 
that  the  information  for  a  warrant  should  be  on  oatL 

In  Conner  v.  Commonwealth,  3  Binn.,  38,  a  warrant 
of  arrest  was  held  to  be  illegal,  which  issued  without 
any  previous  oath  or  affirmation  ;  but  recited  that  it 
appeared  to  the  judge  who  issued  it,  from  ^'conmion 
rumor  and  report,"  that  there  was  strong  reason  to 
suspect  A.  of  isshing  forged  notes,  though  it  stated 
there  was  danger  of  his  departing  from  the  county 
before  witnesses  could  be  summoned  to  enable  the 
judge  to  issue  it  upon  oath. 

And  it  may  be  fairly  inferred  from  the  cases  of 
The  Commonwealth  v.  Murray,  2  Va.  Cos.,  504,  and 
Welch  V.  Scott,  5  Iredell,  72,  that  the  Supreme^ Court, 
of  Virginia  and  North  Carolina  would  have  held  the 
process  void  on  a  habeas  corpus  if  the  charge  was 
not  in  frwjt  supported  by  oath  or  affirmation. 
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The  toarrarU  ought  to  show  on  its  face  that  the  charge  is  sup- 
ported  by  ocuh  or  affirmation. 

To  this  effect  was  the  decision  of  the  Supreme 
Court  in  Ex  parte  Burford,  3  Cr.^  448,  and  such  is  the 
fair  import  of  the  decision  in  Conner  v.  Commonwealth^ 
3  Binn.y  38 ;  The  State  v.  J.  H.,  1  Tt/ler^  444 ;  ^an- 
ford  V.  Nichols,  13  Mass.^  236 ;  and  CatuUe  v.  Sey- 
mour, 41  Eng.  C  Zr.,  825. 

The  Supreme  Court  of  Virginia,  however,  in  the 
case  of  The  Commonwealth  v.  Murray,  2  Va.  Cos.,  504, 
held  that  a  warrant  of  commitment  was  distinguish- 
able from  a  warrant  of  arrest  in  this  respect,  and 
that  under  the  Constitution  of  that  state  the  former 
was  not  invalid  for  omitting  to  state  that  the  charge 
was  supported  by  oath  or  aiBfirmation. 

In  respect  to  this  decision  it  may  be  remarked : 

1st  There  does  not  appear  suflScient  ground  for 
the  distinction  taken  between  warrants  to  arrest  and 
warrants  to  commit,  unless  the  latter,  of  which  there 
are  several — such  as  commitments  for  safe  custody, 
for  further  examination,  for  punishment  as  for  con- 
tempt— by  its  recitals  refer  to  some  proceeding  which 
would  show  that  the  commitment  was  founded  upon 
oath  or  affirmation. 

In  the  latter  case,  if  the  omission  of  an  express 
averment,  that  the  charge  was  supported  by  oath 
would  not  vitiate  the  commitment,  it  would  not  be 
on  the  groimd  that  an  oath  or  affirmation  was  not 
necessary;  but  on  the  ground,  that  it  sufficiently 
appeared  by  the  references,  that  the  charge  was  so 
supported.  The  distinction  is  not  found  in  the  most 
approved  forms.    The  necessity  of  stating  the  charge 
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to  be  on  oath,  is  recognized  as  applying  to  warrants 
to  commit,  as  well  as  warrants  to  arrest,  in  2  Nun  S^ 
Walsh  Jus.  Peace,  186,  405. 

2d.  The  provision  in  the  Constitution  of  Virginia, 
on  the  subject  of  warrants,  is  unlike  that  in  the  fede- 
ral Constitution,  or  those  in  the  constitutions  of  most 
of  the  other  states.  The  prohibition  in  that  is,  per- 
haps, not  quite  so  comprehensive  and  emphatic. 

Wyndham  Case,  1  iS/r^  3,  is  relied  on  by  the  court 
in  the  case  of  Commonwealth  v.  Murray ,  2  Va.j  504, 
to  support  the  position,  that  at  common  law  it  was 
not  necessary  to  set  forth  in  the  warrant  that  the 
charge  was  supported  by  oath. 

But  as  the  case  is  reported  in  3  Viner  Abr.^  515, 
the  reason  assigned  is  not  entirely  satisfieu^ry. 

One  objection  taken  to  the  commitment  was,  that 
it  did  not  appear  to  be  on  oath.  Parker,  Ch.  J.,  said : 
**  It  was  a  hard  way  of  arguing,  that  because  no  oath 
was  expressed  in  the  warrant,  therefore  he  was  com- 
mitted mthout  oath  ;'*^  and  he  answered  the  argu- 
ment by  saying :  "  Where  a  magistrate  executed  a 
matter  within  his  jurisdiction,  it  should  never  be  pre- 
sumed that  he  abused  that  discretion.** 

In  the  United  States  as  we  have  seen,  for  the  most 
part,  the  charge  is  required,  either  by  constitution  or 
statute,  to  be  supported  by  an  oath  or  affirmation 
before  a  warrant  can  issue.  The  oath  or  affirmation 
becomes,  then,  essential  to  the  jurisdiction  of  the 
magistrate,  and  it  is  a  general  rule  that  all  facts 
ees^itial  to  jurisdiction  should  expressly  appear  in 
Ike  proceedings  of  courts  of  inferior  jurisdiction.  2 
Cmm  ^HUl  Xoies,  Phil,  Ec^  note,  87,  p.  179;  1 
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Smith  Lead.  Cos.,  5  ed,,  816  ;  The  State  v.  Staphs^ 
37  Maine  Rep.,  228  ;  Gurney  v.  Tufts,  id.j  133. 

The  following  cases  are  cited  to  illustrate  the 
application  of  some  of  the  principles  which  have 
been  discussed  in  this  section. 

It  will  be  seen  that  the  courts  of  Georgia  and  South 
Carolina  differ  on  the  question,  as  to  the  certainty 
required  in  stating  the  offence. 

In  South  Carolina,  in  the  case  of  The  State  v. 
Everett,  1  Dud.  Law  Rep.,  295,  the  Court  of  Appeals 
held  the  warrant  of  commitment  sufficiently  certain 
which  stated  that  the  prisoner  was  "  charged  before 
A.  H.  Brown,  on  the  oath  of  A.  Gibson,  from  circum- 
stances, with  larceny  of  bank  bills  of  the  Union 
Bank  of  Florida,  valued  at  about  seventy  dollars, 
there  being  other  bills,  and  one  $50  and  one  $20  bill 
being  found  on  the  person  of  said  Jas.  E.  Everett." 
And  in  the  case  of  The  State  v.  Potter,  decided  by 
the  same  court  at  the  same  time,  the  offence  was 
stated  in  the  warrant  of  commitment  in  the  following 
words,  "  charged  before  me,  upon  the  oath  of  Capt. 
Boss,  with  having  conmiitted  larceny." 

Exceptions  were  taken  to  these  warrants  that  the 
charges  were  uncertain  and  insufficent.  But  the 
court  held  them  sufficient.  Earle,  J.,  in  delivering 
the  opinion  of  the  court,  said : 

"At  this  day  one  would  hardly  suppose  that  a  question 
could  arise  on  the  subject  of  proceedings  under  the  habeas 
corpus  act ;  and  yet  there  seems  to  be  a  popular  misappre- 
hension in  relation  to  them,  indicating  a  belief  that  the 
habeas  corpus  act  is  a  sort  of  universal  relief-law,  a  sum- 
mary general  jail  delivery. 
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*'  In  the  case  of  Potter  the  charge  is,  that  the  prisoner  had 
committed  larceny  without  any  facts  or  circumstances  to 
show  whether  it  was  grand  or  petit  larceny.  In  such  a 
case,  in  favor  of  liberty,  without  more  appearing  from  the 
depositions  or  examination,  I  should  regard  it  as  a  charge  of 
petit  larceny  and  admit  to  bail.  Potter  should  therefore 
have  been  bailed,  but  not  released.  The  warrant  of  com- 
mitment is  sufficiently  certain.  It  is  a  great  mistake  to 
suppose  that  a  warrant  for  apprehension  or  a  warrant  of 
commitment  need  contain  any  statement  at  all  of  the  evi- 
dence on  which  it  is  founded  or  need  enumerate  any  of  the 
facta  and  circumstances  accompanying  the  offence. 

^*  There  are  several  high  authorities  that  it  need  not  even 
contain  a  specification  of  the  particular  offence.  But  the 
better  opinion  as  well  as  the  general  and  approved  practice, 
is  that  it  should  state  the  offence  with  convenient  certainty ; 
that  it  should  not  be  for  felony  gen^nlly,  but  should  contain 
the  special  nature  of  the  felony." 

In  the  case  of  The  Slate  v.  KiUett,  2  Bailej/,  289, 
it  appeared  that  the  defendant  was  in  custody  under 
a  warrant  of  commitment  for  "  passing  a  counterfeit 
note  knowing  it  to  be  such.*'  It  was  objected  that 
the  offence  was  not  sufficiently  set  forth  in  the  war- 
rant 

Eable,  J.  <'  The  insufficiency  of  the  form  of  the  warrant 
in  charging  the  offence  cannot  avail.  It  cannot  be  expected 
nor  is  it  necessary  that  a  magistrate  in  framing  a  warrant 
should  state  the  offence  with  the  same  technical  accuracy  that 
is  required  in  an  indictment.  It  is  sufficient  if  it  appear  on 
its  face  that  an  authority  is  given  to  arrest  on  some  charge 
or  on  some  statement  of  facts  which  in  the  judgment  of  the 
magistrate  amounts  to  a  charge  of  a  criminal  nature.  The 
charge  here  is  that  the  prisoner  *  passed  a  counterfeit  note 
knowing  it  to  be  such,'  which  is  considered  quite  enough.** 
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In  the  case  of  The  State  v.  Munson^  Halts  Jour. 
Juris.,  257,  the  warrant  was  as  follows : 

**  Kent  County  88 :  The  State  of  Delaware  to  the  8heriff 
or  any  constable  of  said  county,  greeting : 

'*  Whereas  James  Eirbin,  of  the  county  of  Kent,  this 
day  appeared  before  Mr.  James  Schee,  one  of  the  justices 
of  the  peace  of  the  state  of  Delaware,  in  and  for  said 
county,  on  his  oath  did  declare  that  on  the  17  day  of 
January,  1817,  received  two  dollar  bank  note  from  young 
man  on  the  Bank  of  Hagerstown,  No.  7263,  and  dated 
Hageretown,  27  April,  1814,  having  good  cause  to  believe 
and  doth  believe  that  young  man  did  feloniously  pass  the 
same  to  me  so  counterfeit  and  forged  on  the  Bank  of  Hagers- 
town, and  the  said  young  man  has  this  day  been  brought 
before  me  the  said  justice  and  have  refused  to  find  surety 
for  his  appearance  at  the  next  court  of  general  quarter 
sessions  of  the  peace  and  jail  delivery,  to  be  held  at  Dover 
for  said  county,  to  answer  unto  the  above  charge;  these  are 
therefore  to  command  you,"  &c. 

It  was  moved  on  habeas  corpus  to  discharge  the 
prisoner  for  the  following  reasons : 

1st  He  is  not  named  in  the  conunitment.  2d.  He 
is  not  described  so  as  to  be  identified.  3d.  He  is  not 
charged  with  any  crime  or  probable  crime  on  oath. 
4th.  The  conunitment  does  not  allege  the  crime  was 
conunitted  in  this  state. 

The  Chancellor,  was  of  opinion  that  the  4th  objec- 
tion had  no  weight  in  it  The  3d  he  thought 
deserved  consideration ;  but  did  not  afford  any  ground 
for  the  discharge  of  the  prisoner. 

"  It  was  urged,"  he  said,  "  that  the  prisoner  was  not 
charged  with  any  crime.  The  ofience  is  awkwardly  enough 
stated  in  the  commitment ;  but  it  is  clearly  to  be  collected 
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that  he  is  charged  with  passing  a  coonterfeit  note;  and 
although  the  charge  is  informal,  and  he  is  not  said  to  have 
passed  the  note  knowing  it  to  be  counterfeit,  yet  that  is 
the  import  of  the  charge.  The  justice  used  the  word  *  felo- 
niously' improperly ;  but  he  has  said  that  the  young  man 
did  feloniously  pass  the  note,  so  counterfeit  and  forged  on 
the  Bank  of  Hagerstown  ;  and  the  whole  shows  that  he  is 
informally  charged  with  passing  a  forged  bank  note,  know- 
ing it  to  be  forged. 

**  A  mistaken  notion  seems  to  prevail  that  any  error  or 
informality  in  a  warrant  of  commitment  makes  it  void,  and 
entitles  the  party  to  a  discharge  without  bail.  The  law  is 
not  so ;  neither  is  it  reasonable  or  just  that  it  should  be  so. 

**  It  is  not  necessary  that  the  offence  should  be  described 

with  the  nicety  and  technical  precision  of  an  indictment, 

•    but  that  the  prisoner  should  be  charged  with  some  offence^  for 

it  is  enough  if  the  commitment  shows  that  an  offence 

has  been  committed,  not  to  discharge  without  bail. 

•*  If  all  the  certainty  of  an  indictment  were  requisite  in  a 
commitment,  scarcely  any  crime  would  be  punished,  for  it 
would  only  be  necessary  for  the  party  to  refuse  to  give  bail 
that  he  might  be  committed,  and  then  on  a  writ  of  habeas 
corpus  be  discharged  without  bail.  The  King  v.  JudJLt  2  T. 
it,  225  ;  The  King  v.  Despard,  7  T.  i?.,  736 ;  The  King  v. 
Marksy  3  East,  157. 

"In  this  case  the  defendant  is  not  charged  with  any 
felony,  for  it  is  not  a  felony  to  pass  a  counterfeit  bank  note ; 
neither  is  he  charged  with  any  crime  according  to  the  act 
against  forgery;  but  it  appearing  from  the  warrant  of  com- 
mitment that  he  is  charged  with  an  offence  which  is 
punishable  by  the  laws  of  the  land,  he  may  be  bailed,  but 
for  this  reason  he  is  not  to  be  discharged.  His  crime,  if  he 
has  committed  any,  is  that  of  cheating,  and  like  the  case  of 
Ford,  he  may  be  indicted  for  it  at  common  law." 
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The  first  and  second  objections  were  then  con- 
sidered and  sustained  and  the  prisoner  discharged- 

In  Georgia,  in  the  case  of  The  State  v.  Bundy^  2 
Gto.  Decis.,  40,  under  the  statute  of  December  22, 
1808,  which  required  the  crime  to  be  plainly  and 
clearly  set  forth,  together  with  the  time  and  place 
when  and  where  committed,  a  warrant  of  commit- 
ment  before  indictment  was  held  defective,  where 
the  only  description  of  the  offence  was  "charged 
with  having  committed  the  offence  of  larceny."  The 
court  discharged  the  prisoner,  the  judge  saying : 

**  I  am  of  opinion  the  prisoner  is  entitled  to  her  discharge 
upon  the  illegality  apparent  on  the  face  of  the  warrant  of 
commitment.  It  neither  states  the  time  nor  place  when  or 
where  the  said  offence  was  committed,  nor  the  property  of 
any  person  upon  which  said  offence  has  been  committed  by 
the  prisoner.  These  facts,  I  apprehend,  must  be  stated  on 
the  face  of  the  commitment  in  order  to  make  it  a  legal  one ; 
and  such  would  seem  to  be  the  clear  spirit  and  intention  of 
the  act  of  the  legislature  passed  22d  December,  1808." 

The  court  in  this  case  evidently  considered  the 
statement  of  the  offence  for  "  larceny"  simply,  as  a 
fatal  defect  at  common  law.  After  indictment  the 
warrant  to  arrest  or  commit  the  defendant  may  refer 
to  the  indictment  and  describe  the  offence  for  which 
he  is  indicted  in  general  terms,  as  for  arson,  burglary 
or  the  like. 

In  the  case  of  Brady  v.  Davis,  9  Geo.  Rep.y  73,  it 
was  held  that  a  bench  warrant  to  arrest  and  a  war- 
rant of  commitment  after  indictment,  are  sufficient 
if  they  recite  the  fact  of  indictment  and  describe  the 
offence  generally.  As  when  the  warrant  and  mitti- 
mus stated  the  offence   simply  as  a  misdemeanor^ 
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fonnded  on  the  epecial  presentment  of  the  grand 
jury  of  Tronp  county.  Neither  stated  the  particular 
misdemeanor  or  the  time  and  place  when  and  where 
conmiitted.  These  particulars,  said  the  court,  will 
be  found  in  the  presentment,  and  the  object  of  the 
warrant  is  to  bring  in  the  accused  to  answer  that. 

The  court  might  have  added  that  the  warrant  in 
such  a  case  was  the  procees  of  a  superior  court,  and 
that  it  would  be  presumed  that  what  the  law  required 
had  been  done. 

n.  Of  process  from  a  sMperior  court  of  general  jurisdidum* 

^^^^  • 

The  favorable  presumptions  extended  to  process 
issuing  from  courts  of  general  jurisdictions,  ai«  very 
clearly  and  concisely  stated  in  the  case  of  Gassei  v. 
Howard,  10  Q.  B.,  359,  452,  cited  in  1  Smiih  Lead. 
Cos.,  5  erf.,  821. 

*'  The  question  arose  on  a  warrant  of  the  speaker  of  the 
House  of  Commons,  which  did  not  specify  the  cause  for 
which  it  issued,  and  it  was  held  by  the  Exchequer  Chamber, 
reversing  the  judgment  of  the  Court  of  King's  Bench,  that 
although  the  failure  to  set  forth  the  cause  of  arrest  would 
have  been  fatal,  had  the  warrant  been  issued  by  an  inferior 
court,  yet  that  as  it  was  the  mandate  of  the  Commons,  it 
should  be  construed  with  the  liberality  shown  to  the  pro- 
ceedings of  all  superior  courts  and  must  consequently  be 
regarded  as  valid,  unless  manifestly  without  jurisdiction. 
*  The  validity  of  the  warrant,'  said  Parke,  in  delivering  the 
opinion  of  the  court,  *  depends  mainly  upon  a  preliminary 
point :  on  what  principle  is  the  instrument  to  be  construed? 
Is  it  to  be  examined  with  the  strictness  with  which  we  look 
at  the  warrants  of  magistrates  or  others  acting  by  special 
statutory  authority,  and  out  of  the  course  of  the  common 


a. .» 


€H.  yn.]  PBESUMPnONS  RELATING  TO  PBOCESS.     393 

law,  or  is  it  to  be  regarded  as  the  mandate  or  writ  of  a 
superior  court  acting  according  to  the  course  of  the  common 
law? 

"  *  The  judges  who  composed  the  majority  of  the  Court  of 
Queen's  Bench,  seem  all  to  have  thought  that  the  speaker's 
warrant  was  to  be  strictly  construed ;  and  Lord  Denman 
and  my  brother  Coleridge  appear  to  have  assimilated  it  to 
the  warrant  or  commitment  of  a  justice  of  the  peace,  and 
applied  the  same  rules  of  construction  to  which  such  an 
instrument  is  always  subjected.' 

*' All  these  three  judges  held  it  to  be  void,  because  it  did 
not  show  a  sufficient  authority  on  the  face  of  it  to  justify 
the  defendant  in  all  he  admitted  to  have  done,  though  they 
did  not  agree  in  the  nature  of  the  defect.  If  this  had  been 
the  case  of  a  magistrate  acting  under  some  statute,  which 
gave  him  a  special  authority  to  take  a  man  into  custody 
under  the  same  circumstances  as  are  stated  in  the  three  first 
pleas,  we  should  no  doubt  have  agreed  with  those  learned 
judges  that  a  warrant  in  a  similar  form  would  have  been 
void,  those  circumstances  not  appearing  upon  the  face  of 
it ;  for,  in  the  case  of  special  authorities  given  by  statute 
to  justices  or  others  acting  out  of  the  ordinary  course  of 
the  common  law,  the  instruments  by  which  they  act, 
whether  warrants  to  arrest,  commitments,  or  orders,  or 
convictions,  or  inquisitions,  ought,  according  to  the  course 
of  the  decisions,  to  show  their  authority  on  the  face  of 
them  by  direct  averment  or  reasonable  intendment.  Not 
so  the  process  of  superior  courts  acting  by  the  authority  of 
the  common  law.  In  the  argument  of  the  case  of  Peacock 
V.  Bdlj  1  Savnd^  74,  the  rule  as  to  pleading  is  well  expressed 
thus:  *The  rule  for  jurisdiction  is  that  nothing  shall  be 
intended  to  be  out  of  the  jurisdiction  of  a  superior  court, 
but  that  which  specially  appears  to  be  so ;'  *  nothing  shall 
^be  intended  to  be  within  the  jurisdiction  of  an  inferior  court 
but  that  which  is  so  expressly  alleged;'  and  therefore  the 

50 
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msjorhy  of  the  court  held  that  the  eourts  of  oonnties  Pala- 
tine being  saperior  ooarta,  the  record  in  those  oooiti  need 
not  state  the  cause  to  have  arisen  within  the  jarisdiction. 
In  like  manner  it  is  presomedt  with  re^KCt  to  snch  writs 
as  are  actoally  issued  by  superior  courts,  that  they  are  duly 
issued  and  in  a  case  in  which  they  have  jurisdiction,  unless 
the  contrary  appears  on  the  face  of  them,  as  it  would  for 
instance,  if  a  writ  of  capias  for  a  criminal  matter  issued 
fiom  the  Common  Pleas,  or  a  writ  in  a  real  action  (before 
the  abolition  of  such  remedies)  from  the  King's  Bench  or 
a  real  action,  not  in  the  Crown's  case,  in  the  Exchequer; 
in  all  which  cases  the  want  of  jurisdiction  would  appear. 

/*  But  writs  issued  by  a  superior  court,  not  appearing  to 
be  out  of  the  scope  of  their  jurisdiction,  are  valid,  and  of 
themselves,  without  any  further  allegation,  a  protection  to 
all  officers  and  others  in  their  aid  acting  under  them ;  and 
that,  although  they  be  on  the  face  of  them,  as  a  capicu 
against  a  peeress  {Countess  of  Rutland's  case^  6  Rep^  54,  a.), 
or  void  in  form,  as  a  capias  ad  respondendum^  not  returnable 
th#  next  term,  Parsons  v.  Uoyd^  3  Wils.j  341 ;  for  the 
officers  ought  not  to  examine  the  jiidicial  act  of  the  court 
whose  servants  they  are,  nor  exercise  their  judgment  touch- 
ing the  validity  of  the  process  in  point  of  law,  but  are 
bound  to  execute  it,  and  are  therefore  protected  by  it.  Tsr- 
ner  v.  Felgate^  1  Lev.y  95 ;  Cotes  v.  MichilL  3  Z,er.,  20. 

"  Many  of  the  writs  issued  by  superior  courts  do,  upon 
the  face  of  them,  recite  the  cause  of  their  issuing,  and  show 
their  legality ;  writs  of  execution,  for  instance ;  others  how- 
ever, do  not,  and,  though  unquestionably  valid,  are  framed 
in  a  form  which,  if  they  proceeded  from  magistrates  or  per- 
sons having  a  special  jurisdiction  unknown  to  the  common 
law,  would  have  been  clearly  insufficient,  and  rendered 
them  altogether  void.  A  cajtias  ad  respondendum^  for 
example,  issued  before  the  recent  statute,  1  and  2  Vict^  c. 
110,  states  no  original  writ,  no  affidavit  of  debt,  nor  any 


CH.  Vn.]  PBESUMPTIONS  RELATING  TO  PROCESS.     395 

plea  commenced  before  the  capias  i^ued;  and  it  is  still 
uiK^uestionably  valid ;  yet  if,  instead  of  being  issued  by  a 
superior  court,  it  had  proceeded  from  an  individual  who  had 
a  special  liniited  power  by  statute,  after  an  original  writ 
from  Chancery,  directed  to  him,  or  after  a  suit  instituted  and 
affidavit  of  debt,  to  command  another  to  be  arrested,  a  war- 
rant in  this  form  would  have  been  as  clearly  bad.  So  the 
forms  of  writs  of  attachment  from  the  superior  courts  do  not 
state  the  previous  steps  of  a  charge  of  contempt,  the  rule  of 
court  that' it  should  issue,  or  the  nature  of  the  contempt. 
That  issued  from  the  Common  Pleas  (not  against  officers  of  the 
court  merely,  but  against  individuals,)  is  simply  to  order  the 
sheriff  to  bring  the  party  into  court  on  a  certain  day,  to 
answer  to  her  Majesty  of  and  concerning  those  things  which 
on  her  behalf  shall  then  and  there  be  objected  against  him. 
There  is  no  recital  of  any  previous  proceeding,  no  statement 
of  the  nature  of  the  charge,  none  of  the  adjudication  of  the 
court  that  it  ought  to  be  answered;  yet  this  writ  is  as 
unquestionably  good  as  it  would  have  been  unquestionably 
bad  had  it  been  issued  by  a  magistrate  or  other  individual 
who  had  a  special  jurisdiction  to  punish  for  such  offences  as 
would  constitute  a  contempt  of  court,  or  any  other  particu- 
lar offence.  It  appears,  indeed,  that  if  a  writ  of  a  superior 
court  expressed  no  cause  at  all  it  would  be  legal,  and  the 
defendant  not  liable,  according  to  what  Lord  Coke  says  in 
2%c  Brewer^s  case,  1  Roll.  Rep.,  134. 

**  It  was  a  mistake  to  assert,  as  was  done  at  the  bar,  that 
an  adjudication  of  a  contempt  was  a  necessary  part  of  every 
committal  for  a  contempt,  and  that  an  attachment  would  be 
invalid  without  it.  It  is  not  so  in  the  superior  courts  of 
common  law,  as  has  been  before  stated,  nor  in  the  Court  of 
Chancery,  as  Lord  Lyndhurst  has  lately  decided.  Ex  parte 
Van  Sandan,  1  Phillip,  445,  605." 

In  the  case  of  The  People  v.  Tompkins,  1  Parker 
Cr.  Rep.,  224,  already  cited,  Mr.  Justice  Edmonds, 
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gaggeetB  a  distinction  between  *"  jadgments,  decrees 
and  convictions''  on  the  one  hand,  and  ''writs»  war- 
rants and  other  process  before  the  final  judgment  ** 
on  the  other,  intimating  that  the  latter  might  be  col- 
laterally impeached,  though  the  former  could  not 
In  that  case  the  distinction  between  superior  and 
inferior  courts  was  not  adverted  to,  and  the  particular 
process  then  under  review  issued  from  an  inferior 
court 

The  presumption  of  jurisdiction  and  regularity 
which  arises  in  favor  of  the  process  issuing  from 
superior  courts,  and  which  does  not  recite  the  fruits 
necessary  to  give  jurisdiction  to  grant  it  may,  as 
has  been  shown,  be  rebutted  by  proof  showing  the 
non-existence  of  such  facts  and  so  the  process  be 
invalidated.  And  in  this  view  the  action  of  the 
court  in  the  case  of  Wade  v.  ifudgej  5  AkL,  130,  is 
consistent  with  the  doctrine  maintained  in  Gassei  v. 
Howard.  In  that  case  the  warrant  to  arrest  a  debtor 
was  held  to  be  unauthorized  where  the  affidavit  Apon 
which  it  was  grounded  was  in  the  altemativey  as 
*'that  the  defendant  has  fraudulently  conveyed  or  is 
about  fraudulently  to  convey,"  &c. 

So  upon  this  principle  — that  the  presumption  may 
be  rebutted — the  action  of  the  court  in  Nelson  Sf 
Graydon  v.  Cutler  3^  Tyrrell,  3  McLean,  326,  is  not 
inconsistent  with  the  doctrine  of  Gfosset  v.  Howard, 
although  one  observation  of  the  court  may  appear  to 
conflict  with  it 

In  that  case,  the  court  on  habeas  corpus  looked 
mto  the  affidavit  upon  which  the  capias  ad  respon- 
dendum was  issued,  and  because  it  was  defective  in 
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not  swearing  positively  to  the  amount  due  under  the 
non-imprisonment  act  of  Ohio,  the  defendants  were 
discharged. 

On  objection  that  the  court  could  not  look  beyond 
the  capias,  the  court  said :  "  The  writ  on  which  the 
arrest  was  made,  is  produced  by  the  gaoler ;  but  that 
writ,  unsupported  by  an  affidavit,  did  not  authorize 
the  arrest.  Indeed,  it  cannot  legally  be  issued  with- 
out an  aflBLdavit  The  affidavit,  therefore,  is  so  con- 
nected with  the  writ,  as  to  constitute  an  essential 
part  of  it  Separate  it  from  the  writ,  and  the  defend- 
ants must  be  discharged.  The  personal  liberty  of 
the  defendants  is  concerned,  and  in  such  a  case  a 
presumption  does  not  arise  against  liberty." 

In  this  case,  a  sufficient  affidavit  was  a  condition 
without  which  the  court  had  no  jurisdiction  to  grant 
the  writ ;  and  although  in  the  absence  of  proof,  a 
sufficient  affidavit  would  be  presumed,  the  prisoner 
might  rebut  the  presumption  by  proof  showing  there 
was  no  affidavit,  or  that  it  was  insufficient  The 
remark  of  the  learned  judge,  that  "where  personal 
liberty  is  concerned,  presumptions  do  not  arise 
against  liberty "  is  not  sustained  by  the  authorities ; 
for  the  presumptions  in  favor  of  the  proceedings  of 
superior  tribunals  apply  as  well  to  criminal  as  civil 
cases.  The  People  ex  rel.  Johnson,  v.  Nevins,  1  Hilly 
154;  1  Smith  Lead.  Cos.,  5  ed.,  816. 

4.  The  conclusion.  The  conclusion  should  be 
according  to  the  purpose  of  the  commitment  At 
common  law  the  conclusion  usually  was,  "  there  to 
remain  until  he  shall  be  discharged  by  due  course 
of  law."  2  Hawk,  186. 
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Bat  if  the  conclusion  be  iir^iilary  the  warrant 
will  not  for  that  reason  be  void ;  bnt  the  law  will 
reject  that  which  is  snrplosage  and  the  rest  shall 
irtand.  2  Hale  P.  C  584. 

5.  The  signatMrt  amd  seal.  The  warrant  should  be 
signed  and  sealed. 

1st.   7^  sigmatmre.. 

The  warrant  should  be  signed  in  the  official  cha- 
racter of  the  officer  issuing  it.  Though  the  omis- 
sion of  the  designation  of  his  official  character,  has 
been  held  not  to  vitiate  the  warrant,  if  the  party 
issning  it  was  in  fact  authorized  to  issue  it.  In 
Brx  V.  Gvada/L  Sa^r,  129 ;  -S.  C.  1  Kemyam,  122 ; 
on  motion  to  discharge  the  defendant  who  had 
been  committed  for  having  riotously  assembled  with 
divert  others*  it  was  contended  that  it  did  not  appear 
in  the  warrant  that  the  per^son  conmiitting  was  a  jus- 
tice of  the  peace ;  or  that  he  had  authority  to  com- 
mit the  defendant  But  the  court  was  of  opinion 
that  it  was  not  neoessarv  that  an  authoritv  to  com- 
mit«  should  appear  in  a  warrant  of  commitment. 

In  Eldtrtom^s  case.  Ld^  Raym..  978  ;  *?.  C,  6  MmLj 
73 ;  it  was  held  that  the  justice  need  not  mention 
his  office  in  the  warrant  of  commitment ;  but  that  his 
official  character  must  appear  <Hi  the  rettun  to  the 
writ  of  habeas  corpus. 

In  James  v.  Timbtrlaie.  6  Bamd..  678.  on  a  motion 
to  discharge  on  habeas  corpus,  on  the  ground  of  a 
similar  omission  in  the  warrant  the  court  held  that 
tiie  official  character  of  the  person  issuing  the  war- 
rant might  be  proved  aiitfMde. 
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2d.   The  seaL 

At  common  law^  a  special  warrant  for  the  arrest 
or  imprisonment  of  a  person  was  required  to  be 
under  seal ;  2  InsL,  52 ;  1  HaUj  bll ;  2  Hawk.y  ch. 
13,  sec.  21 ;  4  Burns'  J],  393  ;  4  BlacLy  290 ;  though 
a  contrary  opinion  is  supposed  to  have  been  once 
held.     Willes  Rep.,  411 ;  1  Ch.  Cr.  X.,  38. 

In  the  absence  of  any  statutory  provision,  the 
omission  of  a  seal  will  render  the  warrant  void,  and 
entitle  the  prisoner  to  be  released  from  the  custody 
claimed  under  it.  Ex  parte  Bennett,  2  Cranch  C.  C, 
612  ;  Somerville  v.  Hunt,  4  Harr.  Sf  McHenry,  113  ; 
The  State  v.  Caswell,  Charlt.,  280 ;  The  State  v. 
Buzine,  4  Harr.,  bib ;  The  State  v.  Munson,  Hall  Jour. 
Juris. J  257  ;  Lough  v.  Millard,  2  R.  I.  Rep.,  436 ; 
State  V.  Drake,  36  Maine,  366  ;  Tackett  v.  The  State, 
3  Yerger,  392.  But  see  Ex  parte  Smith,  5  Cow.,  273 ; 
State  V.  Vaughn,  Harper,  313. 

In  Missouri,  where  the  act  of  the  General  Assem- 
bly, required  the  governor's  warrant  for  the  surren- 
der of  a  fugitive  from  justice,  to  be  under  the  great 
seal  of  the  state,  it  was  held  that  where  the  impres- 
sion of  the  seal  was  wholly  unintelligible,  the  warrant 
was  void.   Vallad  v.  Sheriff^  Sfc.y  2  Mis.,  26. 

The  word  warrant,  when  applied  to  a  written  pro- 
cess, authorizing  the  arrest  or  imprisonment  of  a 
person,  imports  an  instrument  under  seal.  State  v. 
Drake,  36  Maine,  366  ;  Beekman  v.  Traver,  20  Wend., 
67 ;  Smith  v.  Randall,  ^  Hill,  497. 
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SECTION  vm. 

ORDEBS  OF  COURT. 

A  court  of  record  may  commit  without  a  formal 
warrant.  Taylor  et  Beale,  2  RoU.  Abr.j  559,  tit 
Imprisonment  justifiable  by  officers^  D.,  pi.  3.  Lord 
Hale  says :  "  The  power  of  a  justice  of  the  peace, 
differs  from  the  power  of  a  court ;  for  the  Court  of 
KLing's  Bench  may  conmiit  by  order,  and  so  may  the 
court  of  sessions  of  the  peace,  because  there  is,  or 
ought  to  be,  a  record  of  the  commitment." 

And  in  2  Bums'  Jus.j  604,  it  is  said  that  in  a  com- 
mitment by  the  sessions  or  other  court  of  record,  the 
record  itself  or  the  memorial  thereof,  which  may  at 
any  time  be  entered  of  record,  is  sufficient  without 
any  warrant  under  seal. 

Where  a  conmiitment  is  in  court  to  a  proper 
officer  there  present,  there  is  no  warrant  of  commit- 
ment ;  and,  therefore,  to  a  habeas  corpus  he  cannot 
return  a  warrant  in  haec  verba,  but  must  return  the 
truth  of  the  whole  matter.  Bac.  Abr.y  Hob.  Corp,^  B.  9 ; 
Salic.,  349,  pi.  5.  And  the  sheriff  "  without  more  ado 
is  obliged  to  take  notice  of  all  commitments  in  court.'' 
Souther's  case,  6  Mod,,  133. 

This  principle  was  approved  and  applied  in  The 
People  ex  rel.  Johnson,  v.  Nevins^  1  HiU,  154 ;  and 
The  State  v.  Heathman,  Wright j  691.  In  the  last 
case,  Wright,  J.,  says  :  "  The  record  of  the  Common 
Pleas  shows  the  order  to  commit  made  in  open  court. 
In  such  case  a  mittimus  is  not  necessary ;  the  order 
in  court  to  the  sheriff,  is  his  authority,  and  the  evi- 
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dence  of  it  being  preserved  of  record,  no  writ  or 
copy  of  the  order  was  necessary/' 


SECTION  IX. 

iUTHORITT  OP  LAW. 

*'  Process  of  law  is  twofold,  viz. :  by  the  king's 
writ,  or  by  due  proceeding  and  warrant,  either  in 
deed  or  in  law  without  writr  2  Inst,,  51.  "If  treason 
or  felony  be  done,  and  one  hath  just  cause  of  sus- 
picion, this  is  a  good  cause  and  warrant  in  law  to 
arrest  any  man."  A  watchman  may  arrest  a  night 
walker  by  warrant  in  law.  A  commitment  by  law- 
ful warrant,  either  in  deed  or  in  law,  is  accounted  in 
law  due  process  or  proceeding  in  law,  and  by  the  law 
of  the  land,  as  well  as  by  process  by  force  of  the 
king's  writ''  2  In^st.,  52. 

It  has,  however,  sometimes  been  claimed  that  an 
arrest  of  this  character  without  a  warrant  in  fact, 
was  a  violation  of  the  great  fundamental  principles 
of  our  national  and  state  constitutions,  forbidding 
unreasonable  searches  and  arrests,  except  by  warrant 
founded  upon  a  complaint  made  under  oath.  This 
objection  was  met  as  early  as  1814,  in  the  case  of 
Wakely  v.  Hart,  6  Binn.,  216,  and  answered  by 
Tflghman,  Ch.  J.,  after  citing  the  constitutional  pro- 
vision of  Pennsylvania,  in  the  following  terms : 

**  The  provisions  of  this  section,  so  far  as  concern  war- 
rants, only  guard  against  their  abuse  by  issuing  them  with- 
out good  cause,  or  in  so  general  and  vague  a  form  as  may 
put  it  in  the  power  of  the  officers  who  execute  them, 

51 
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to  harass  ionocent  penons  under  pretence  of  auqpiciim ; 
for  if  general  warrants  are  allowed,  it  must  be  left  to  the 
discretion  of  the  officer  on  what  person  or  things  they 
are  to  be  executed. 

*'Bat  it  is  nowhere  said  that  there  shall  be  no  arrest 
without  warrant. 

**  To  have  said  so  would  have  endangered  the  peace  of 
society.  The  felon  who  is  seen  to  commit  murder  or  rob- 
bery, must  be  arrested  on  the  spot  or  suffered  to  escape ;  so 
although  not  seen,  yet  if  known  to  have  committed  a  felony 
and  pursued  with  or  without  a  warrant,  he  may  be  arrested 
by  any  person.  And  even  when  there  is  only  probable 
cause  of  suspicion,  a  privBte  person  may,  without  warrant, 
at  his  peril  make  an  arrest.  I  say  at  his  peril,  for  nothmg 
short  of  proving  the  felony  will  justify  the  arrest. 

«« These  are  the  principles  of  the  common  law,  essential 
to  the  welfare  of  society,  and  not  intended  to  be  altered  or 
impaired  by  the  Constitution.  The  whole  section  indeed 
was  nothing  more  than  an  affirmance  of  the  common  law,  for 
general  warrants  have  been  decided  to  be  illegal ;  but  the 
practice  of  issuing  them  had  been  ancient,  the  abuses  great 
and  the  decisions  against  them  only  of  modem  date ;  the 
agitation  occasioned  by  the  discussion  of  this  important 
question  had  scarcely  subsided,  and  it  was  thought  prudent 
to  enter  a  solemn  veto  against  this  powerful  engine  of 
despotism." 

The  same  rule  of  construction  has  been  adopted 
in  New  York,  Massachusetts,  New  Hampshire,  and 
doubtless  in  other  states,  as  no  cases  are  found  hold- 
ing a  contrary  doctrine.  The  People^  ex  rel.  Johnson, 
V.  Nevins,  1  HUl,  154;  Rohan  v.  Swain,  5  Cwh.,  281 ; 
Mayo  V.  Wilson,  1  New  Hampshire,  53. 

This  authority  of  law  to  arrest  felons,  although 
vested  more  fuHy  in  peace  officers,  is  not  limited  to 
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them.     It  may  be  exercised  by  private  persons  in 
certain  cases. 

The  true  distinction  between  the  powers  of  peace 
officers  and  private  persons  to  arrest  offenders,  is  thus 
stated  by  Savage  Ch.  J.  in  Holley  v.  Mix  8f  Clute^  3 
Wend.,  350 : 

**  If  an  innocent  person  is  arrested  upon  suspicion  by  a 
private  individuaU  such  individual  is  excused,  if  a  felony  wcu 
in  fact  committed  and  there  was  reasonable  ground  to  suspect 
the  person  arrested.  But  if  no  felony  was  committed  by 
any  one,  and  a  private  individual  arrest  without  warrant, 
such  arrest  is  illegal,  though  an  oficer  would  be  justified  if  he 
acted  upon  information  from  another  which  he  had  reason  to 
rely  on."  Samuel  v.  Payne  and  others^  Doug.f  359 ;  1  Chit* 
Or.  Law.i  15  ;  1  Arch.  Or.  PLf  ifEv.f  Waterman^ s  Notes^  212. 

For  the  groimds  of  suspicion  which  will  justify  an 
arrest  of  an  innocent  person,  see  2  Hawk.  P.  C,  book 
1,  ch.  12,  sec.  8. 

In  Eanes  v.  Tlie  State,  6  Humph.,  53,  it  was  held 
that  "  the  official  proclamation  by  the  governor,  of 
the  commission  of  a  felony,  published  as  the  law 
directs,  is  sufficient  evidence  of  the  commission  of  it 
to  justify  an  arrest  of  the  supposed  felon  by  a  peace 
officer  without  warrant." 

K  a  writ  of  habeas  corpus  be  obtained  where  the 
arrest  is  upon  suspicion,  and  without  a  special  war- 
rant, proof  must  be  given  to  show  the  suspicion  to  be 
well  founded.  2  Inst.,  52. 
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SECTION  X. 

COMMITMENTS  IN  EXECUTION. 

1.  Commitmenta  on  tummary  eonvicfioiw. 

2.  Commitment9 for  contempt. 

Final  criminal  jurisdiction  over  some  minor  of- 
fences, has  been  in  England  since  1544,  and  now  is 
in  many  of  the  United  States  conferred  upon  justices 
of  the  peace  acting  without  a  jury.  In  such  cases, 
"the  party  accused  is  acquitted  or  condemned  by 
the  suffi*age  of  such  person  only  as  the  statute  has 
appointed  for  his  judge."  The  proceeding  being  sum- 
mary in  its  nature  the  conviction  is  called  a  "  sum- 
mary conviction.'' 

Where  a  person  is  committed  in  execution  under 
such  a  conviction,  he  cannot  claim  under  the  act 
31  Car.  2,  nor  under  the  acts  of  several  of  the 
states  as  we  have  seen,  to  be  discharged  under  a  writ 
of  habeas  corpus.  Courts  however,  possessing  a 
common  law  jurisdiction  over  the  writ,  or  judges,  or 
other  officers,  upon  whom  jurisdiction  is  conferred 
without  such  limit,  may  in  exercise  of  such  common 
law  or  unrestricted  jurisdiction,  discharge  the  prisoner 
from  such  commitment  if  it  be  fatally  and  incurably 
defective.  But  as  we  have  also  seen,  courts  are 
reluctant  to  interfere  then  under  the  writ  of  habeas 
corpus  without  having  the  conviction  before  them ; 
and  they  never  do  for  mere  error  or  irregularity, 
unless  they  have  the  record  before  them  in  such  form 
as  to  enable  them  to  act  expressly  and  conclusively 
upon  such  error  or  irregularity. 

Hence,  the  importance  of  the  writ  of  certiorari, 
and  hence  also,  the  necessity  of  applying  for  relief 
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from  imprisonment  in  such  cases,  to  a  coml  which 
by  its  constitution  and  relation  possesses  a  corrective 
or  revisory  jurisdiction  over  the  conviction,  so  that  if 
it  be  erroneous.it  may  be  reversed,  and  then  the 
prisoner  be  discharged. 

"Though  all  the  King's  courts  at  Westminster 
have  power  to  issue  the  writ  of  habeas  corpus,  it  is 
seldom  sued  out  of  any  otherthan  the  Court  of  King's 
Bench,  by  persons  committed  upon  convictions  by 
justices ;  because  the  other  courts  can  only  remove 
the  body  and  the  warrant  of  commitment,  but  can- 
not send  for  and  examine  and  set  aside  the  convic- 
tion itself ;  which  is  the  prerogative  of  the  King's 
Bench."  Foley  on  Convictions,  272. 

When  a  record  of  a  summary  conviction  is  properly 
presented  for  revision,  it  is  subjected  to  strict  rules  of 
construction. 

The  power  to  convict  without  a  jury  being  in 
derogation  of  the  common  law,  has  always  been 
watched  with  great  core  by  the  courts  ;  and  it  has 
long  been  settled,  that  the  record  of  conviction  must 
clearly  show  the  guilt  of  the  prisoner  or  he  will  be 
discharged.  NasKs  case,  4:  B.  Sf  A.,  295  ;  RudyarcPs 
case,  1  Skin.,  678 ;  Bac.  Abr.,  Hah.  Corp.j  B.  10 ; 
The  King  v.  Gibson,  Fort.,  272  ;  Rex  v.  Symonds,  1 
Ld.  Baym.,  699  ;  Hex  v.  Harper,  D.  8f  R,  222 ; 
Thomlinson's  case,  12  Co.,  104. 

Indeed  this  jurisdiction  has  been  regarded  with 
such  disfavor  by  the  courts  that  a  body  of  rules  has 
gradually  been  established  for  the  construction  of 
the  conviction,  so  searching  and  rigorous  that  in 
England  and  New  York  the  legislature  has  deemed 
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It  will  not  be  practicable  here  to  consider  at  length 
all  the  objections  which  may  be  taken  to  these  con- 
victions when  under  revision  for  error  or  irregularity. 
They  have  been  made  the  subject  of  able  and 
elaborate  treatises  and  occupy  no  inconsiderable 
space  in  the  reports,  as  the  following  collection  by 
Mr.  Justice  Edmonds,  in  the  case  of  TTie  People  y. 
Phillips^  1  Parker  Cr.  Rep.^  95,  will  show.  The 
following  propositions  will  also  be  found  fully  dis- 
cussed in  the  treatises  of  Paley  and  Hulton  on 
convictions,  and  of  Nun  and  Walsh  on  the  powers 
and  duties  of  justices  of  the  peace. 

A  conviction  must  contain  the  following  particulars : 
An  information  or  charge  against  the  defendant  —  a  sum- 
mons or  notice  of  the  information,  in  order  that  he  may 
appear  and  make  his  defence — his  appearance  or  non- 
appearance— his  confession  or  defence — the  evidence,  if  he 
does  not  confess  —  and  the  judgment  or  adjudication.  All 
these  matters  must  be  particularly  set  out  on  the  conviction. 
2  RobifUOfCs  Justice^  542  ;  Brackett  v.  State^  2  Tyler ^  167 ; 
People  V.  Miller^  14  Johns.  R.,  371 ;  4  Johris.  JJ.,  292. 

**  The  information  should  state  correctly  the  time  when 
taken,  the  place,  the  jurisdiction  before  which  taken,  and 
the  charge  preferred.  Ld.  Rayn^.,  509 ;  2  BL  Com.f  141 ; 
Lacon  v.  Hooper ^  6  T.  i{.,  224.  So  that  it  may  appear  that 
it  had  been  given  within  the  time  limited  by  the  statute ; 
that  the  power  was  exercised  at  a  place  commensurate  with 
the  jurisdiction  before  a  magistrate  having  jurisdiction  at 
that  place,  2  Salh^  473;  that  the  offence  was  directly 
charged,  and  not  by  implication,  and  contained  in  express 
terms  every  ingredient  necessary  to  constitute  the  crime 
described  by  the  statute.  Rex  v.  Bradley,  10  Mod.^  155 ; 
R.  V.  Trelaumey,  1  T.  JJ.,  122 ;  2  Lord  Raym.,  791 ;  2  T. 
i{«,  34. 
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^  In  describing  the  offence,  a  mere  compliance  with  the 
terms  of  the  statute  will  not  suffice,  for  if  a  magistrate 
merely  states  the  facts  of  the  offence  in  the  words  of  the 
act,  when  the  evidence  does  not  warrant  the  conclusions,  he 
subjects  himself  to  a  criminal  information.  R.  y.  Thompson^ 
2  T.  it,  18 ;  R.  V.  Fearce,  9  East,  358 ;  R.y.  Davis,  6  T. 
it,  171 ;  Ardry  v.  Hoole,  Cotcp.,  826. 

**  The  particular  circumstances  which  conduce  the  opinion 
of  the  magistsrate  must  be  set  forth,  and  not  the  mere  result 
or  conclusion  from  them.  2  Rob.  Jus.,  546. 

^*It  must  appear  that  the  accused  was  summoned  or 
appeared  before  the  magistrate.  Rex  v.  Allason^  2  Str.,  678 ; 
R.  v.  VeruMes,  ib.,  630,  and  if  he  neglects  to  appear  aiter 
proof  of  being  duly  summoned,  the  justice  may  proceed  to 
judgment,  but  he  must  state  all  these  facts  in  their  proper 
order  in  the  conviction.  R.  v.  Simpson,  1  Sir.,  44  ;  StaU  v. 
Stokes,  1  Coxe,  392  ;  Bigelow  v.  Steams,  19.  J.  R.,  41 ;  Son 
V.  People,  12  Wend.,  348 ;  Chare  v.  Hathatoay,  14  Mass.  it, 
224. 

**  The  plea  of  the  defendant  must  be  set  forth,  whether 
of  denial  or  confession.  Paley  on  Conv.,  DeacorCs  ed.,  139,  %  5. 

"  If  he  denies  the  charge  it  must  be  supported  by  evi- 
dence, and  the  names  of  the  witnesses  must  be  set  out,  that 
the  court  may  judge  whether  they  are  competent.  Rex  v. 
Tilly,  1  Str.,  16 ;  Rex  v.  Blaney,  Andr.,  240. 

'*  The  evidence  should  be  stated  to  have  been  given  in 
the  presence  of  the  accused,  that  it  may  appear  he  had  an 
opportunity  of  cross-examination.  Rex  v.  Vipont,  2  Burr., 
1163;  Rex  v.  Crowther,  1  T.  R.,  125  ;  Rex  v.  Swallow, 
8  T.  R.,  284 ;  Rex  v.  Sehcay,  2  Chit.,  522. 

*'  The  whole  evidence  which  applies  to  the  charge  must 
be  particularly  set  out  in  the  conviction,  that  the  court 
may  judge  whether  sufficient  proof  appears  on  the  face  of 
it  to  sustain  every  material  allegation  and  to  justify  the 
adjudication.   Rex    v.  Killer,  4  Burr.  Rep.,  2063 ;   Rex  v. 
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Vipantf  2  Burr.  R ,  1165  ;  2  Rob,  Jus.^  550,  per  Lord  MatU" 
field  ;  Rex  v.  Lloyd^  2  Stor.^  999,  per  Lord  Hardwicke  ;  Rex 
V.  Theedi  2  Str^j  919,  per  Lord  Raymond;  vide  also  2  Doug., 
486  ;  Rex  v.  Smithy  8  T.  Jl.,  588,  per  Lord  Kenyon  ;  Rex  ▼• 
Taylor^  2  Chit,  it,  578 ;  Commonioealth  v.  Hardy ^  1  Ash- 
mead  R.f  411. 

**  It  will  not  be  sufficient  to  state  '  that  the  said  offence 
was  duly  and  fully  proved,'  for  that  is  to  state  the  result 
of  the  evidence  and  not  the  evidence  itself.  Rex  v.  Reedf 
Doug.,  490  ;  Rex  v.  Lovet,  7  T.  R.,  122. 

**  And  the  evidence  for  the  defendant,  as  well  as  that  for 
the  prosecution  must  be  set  out.  2  Rob.  Jus.,  561 ,  Rex  v. 
Clarke,  8  T.  R.,  220. 

*'  The  record  must  contain  an  adjudication  of  the  magis- 
trate upon  the  evidence,  as  to  the  guilt  or  innocence  of  the 
prisoner.  Rex  v.  Harris,  7  T.  R.,  238  ;  Mayor  v.  Mason,  4 
Doll.,  266. 

•*  And  the  adjudication,  on  every  point  to  which  it  refers, 
must  be  precise  and  exact,  a  judgment  for  too  little  being 
as  bad  as  a  judgment  for  too  much.  Rex  v.  Clark,  Cowp., 
610 ;  Morgan  v.  Brown,  6  N.  Sf  M.,  59 ;  4  Ad.  SfE.,  515 ; 
Rex  V.  Fatchett,  5  East,  339 ;  Rex  v.  Hazell,  13  East,  139  ; 
Cummin g^s  case,  3  Greenl.  R.,  51 ;  Power  v.  People,  4  Johns. 
R.,  292. 

"That  the  design  of  the  conviction  is  not  merely  to 
record  the  fact  of  the  judgment,  but  to  show  that  the  pro- 
ceedings required  by  justice  had  been  regularly  observed 
and  the  sentence  legally  supported  by  evidence,  is  every- 
where evinced  by  the  language  and  sentiments  of  the  ablest 
judges  from  the  time  of  Lord  Holt,  who  himself,  on  all 
occasions,  regarded  the  obligation  of  recording  the  whole 
proceeding  as  a  necessary  counterpoise  against  the  liability 
to  error  or  misapplication  to  which  a  private  and  discre- 
tionary tribunal  is  naturally  exposed.   Intro,  to  Paley  on 

Con.,  xxxiii. 

"Everything  requisite  to  support  a  conviction  should 
appear  on  the  conviction  itself.  6  T.  R.,  538.    And  its 
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validity  must  be  determined  by  what  appean  on  the  hcB, 
not  by  reference  to  matters  dehors.  3  T.  R^  338. 

A  distmctioQ  has  been  taken  between  the  record  of 
conviction  and  the  warrant  of  conmiitment,  and  it 
has  been  held  that  the  latter  should  be  viewed  witli 
less  strictness. 

In  the  case  of  Ths  King  v.  Rogers,  1  DowL  and 
Ryl.j  156y  Abbott,  Ch.  J.,  stated  this  distinction  as 
follows : 

**  The  difficulty  I  have  in  this  case  is  in  subjecting  this 
warrant  of  commitment  to  the  same  rules  of  construction 
which  are  applicable  to  convictions. 

"  We  are  bound  to  presume^  until  the  contrary  is  shown, 
that  there  has  been  a  good  conviction,  and  that  the  magi»- 
trate  has  done  everything  required  of  him  by  law.  This  is 
a  commitment  in  execution,  and  recites  that  the  party  has 
been  convicted,  and  there  is  no  distinction  in  the  cases  cited 
which  authorizes  us  to  look  at  the  warrant  of  conmiitmeot 
with  the  same  strictness  of  a  conviction.  The  commitment 
is  for  two  months  unless  the  money  shall  be  sooner  paid.  I 
think  it  is  not  necessary  that  the  conunitment  should  state 
to  whom  it  should  be  paid.  If  the  defendant  pays  the 
money  to  the  gaoler,  he  will  be  discharged  forthwith. 

'*  It  is  not  suggested  that  the  magistrate  did  not  direct  to 
whom  the  money  was  to  be  paid  before  the  conviction  took 
place  "  (and  if  the  suggestion  had  been  made  it  could  not 
have  been  listened  to  unless  the  records  were  brought  up 
on  certiorari,  Regina  v.  Chancy,  6  Dotd*  Pr.  Cas.^  281,)  *'  and 
as  we  are  bound  to  presume  that  there  was  a  good  convic- 
tion before  commitment,  I  think  we  ought  not  to  discharge 
the  defendant." 

K  the  commitment  misrecite  the  name  of  the  per- 
son through  the  medium  of  whom  the  conviction  took 
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place,  it  will  be  rejected  as  surplusage.  Mossey  v. 
Johnson,  12  East,  67. 

But  if  it  fiedls  to  show  before  whom  the  conviction 
took  place,  it  will  be  void.  Bex  v.  York,  5  Burr., 
2684 

And  if  it  show  a  conviction  with  conditions 
annexed,  not  authorized  by  law,  and  indivisible,  it 
cannot  be  sustained.  Rex  v.  Barnes,  2  Str.,  917. 
But  if  the  sentence  be  divisible,  a  part  authorized  by 
law  and  a  part  not,  the  commitment  will  stand  good 
for  that  which  is  authorized,  and  the  prisoner  will  be 
discharged  as  to  that  part  which  is  not  Phinney^s  case, 
32  Maine,  440 ;  Bex  v.  St.  Nicholas,  3  Ad.  8f  EU.,  79. 

Commitments  in  execution  in  civil  cases.  The  same 
strictness  has  not  been  applied  to  commitments 
grounded  upon  dvil  proceedings. 

In  Ex  parte  Pardy,  1  Lowndes,  Maxtoell  Sf  Pollock, 
the  court  refused  a  habeas  corpus,  holding  that  the 
warrant  of  commitment,  being  partly  in  the  nature 
of  a  civil  proceeding,  was  not  bad  for  not  stating 
that  the  examination  was  "  upon  oath,"  or  for  show- 
ing two  offences ;  or  for  uncertainty  in  the  descrip- 
tion of  the  offence ;  or  for  requiring  the  defendant  to 
be  kept  in  a  prison  for  forty  days,  or  until  he  should 
be  discharged  by  due  course  of  law. 

Eable,  J.,  said :  '*  If  the  warrant  of  commitment,  now 
under  conaideration,  were  in  the  nature  of  a  conviction,  it 
might  be  bad ;  but  it  is  in  the  nature  of  a  civil  execution,  for 
the  defendant  may  at  any  time  pay  the  debt  and  cost,  and 
release  himself  from  the  consequences  of  his  refusal  or  neg- 
lect to  pay." 
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2.  Commitments  for  contempt.  The  right  of  punish- 
ing for  contempts  by  summary  conviction  is  inher^it 
in  all  courts  of  justice,  and  essential  to  their  protection 
and  existence.  A  commitment  under  such  convic- 
tion is  a  commitment  in  execution,  and  the  judg- 
ment of  conviction  is  not  subject  to  review  in  any 
other  court  unless  specially  authorized  by  statute. 
It  cannot  be  attacked  under  the  writ  of  habeas  cor- 
pus except  for  such  gross  defects  as  render  the 
proceeding  void. 

Brass  Crosby's  case,  3  Wils.j  183  ;  Kearney's  case,  7 
TVheat.,  38  ;  Yates'  case^  4  Johns.,  318 ;  McLaughlins 
case,  5  Watts  Sf  Serg.,  275;  Johnson  y.  Commonwealth^ 
1  Bibb,  602 ;  Ez  parte  Alexander,  2  Am.  Law  Reg^ 
44 ;  Ex  parte  Nugent,  7  Penn.  Law  Jour.,  107  ;  State 
V.  White,  T.  U.  P.  Charlt.,  123 ;  Ex  parte  Hickey,  4 
S.  Sf  M.,  749  ;  State  v.  Tipton,  1  Blackf.,  166  ;  Clark 
V.  The  People,  1  BreesCy  266 ;  Bickley  v.  Common-' 
wealth,  1  J.  J.  Marsh,  575 ;  Gist  and  others  v.  Bow- 
man and  others,  2  Bay,  182  ;  Matter  of  Smithurst,  2 
Sandf.  Sup.  Ct.,  724;  Lockwood  v.  The  State,  1 
Carter,  161;  Ex  parte  Adams,  25  Miss.^  883;  The 
State  V.  Wood/in,  5  Iredell,  199;  Ex  parte  Williamson, 
4  Am.  Law  Reg.,  27  ;  Ex  parte  Nugent,  1  Am.  Law 
Jour.  (N.  S.J,  111. 

It  is  necessary  in  this  as  in  all  other  judicial  pro- 
ceedings aflfecting  persons,  that  the  court  should  have 
jurisdiction  of  the  offence  and  of  the  person.  The 
proceeding  for  contempt  is  regarded  as  a  distinct  and 
independent  matter,  so  far  at  least  as  to  require  notice 
to  the  party  affected,  and  the  omission  to  serve  him 
with  notice  renders  the  proceeding  void.  Ex  parte 
Langdon,  25  Verm.y  680. 
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"The  right  to  interfere  on  habeas  corpus  with 
commitments  for  contempt  by  a  superior  court,  came 
under  consideration  in  The  People  v.  NevinSy  1  HiU, 
154.  There  it  was  held  that  a  rule  of  court  without 
a  precept  is  valid  as  process  to  the  sheriff,  even  though 
the  prior  proceedings  be  not  specified  in  the  rule ; 
that  it  is  enough  if  the  rule  show  briefly  a  commit- 
ment for  contempt,  with  the  sum  of  money  ordered 
to  be  paid  either  directly  or  by  reference  to  some 
other  rule  or  proceeding.  It  was  also  held  that  the 
rule  being  defective  in  form,  is  not  sufficient  objec- 
tion ;  and  though  irregular,  the  commissioner  ought 
not  for  that  reason  to  interfere  by  habeas  corpus.  It 
was  also  held  that  jurisdiction  must  be  intended. 

"The  Supreme  Court  of  the  United  States. in  Ex 
parte  Kearney ^  7  Whea^.^  38,  where  another  court  had 
committed  for  a  contempt,  held  the  conviction  equiva- 
lent to  a  judgment  and  execution,  and  it  appearing 
that  the  court  rendering  the  judgment  had  competent 
jurisdiction,  they  refused  to  interfere  on  habeas  cor- 
pus." 3  HiU,  665,  note  38. 

The  controversy  growing  out  of  the  commitment 
of  John  V.  N.  Yates  for  contempt  by  the  Chancellor 
of  New  York,  John  Lansing,  Jr,  in  1808,  is  remark- 
able for  the  great  ability  and  learning  displayed  in 
the  arguments  of  counsel  and  the  opinions  of  the 
judges  and  senators.  As  a  judicial  proceeding,  how- 
ever, it  is  more  valuable  for  what  was  said  than  for 
what  was  done. 

Yates  was  committed  for  contempt  and  mal-prac- 
tice,  on  18th  August,  1808.  On  the  19th  August  he 
was  discharged  on  a  writ  of  habeas  corpus  by  Mr. 
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Justice  Spencer  of  the  Supreme  Court.  The  Chan- 
cellor on  the  5th  September  ordered  him  to  be 
recommitted,  and  he  was  again  arrested  on  the  12th 
September  and  on  the  same  day  discharged  by  the 
same  judge  on  another  habeas  corpus.  The  Chan- 
cellor again,  on  the  5th  December,  ordered  him  to 
be  recommitted  which  was  done  on  the  7th  February, 
1809,  when  the  prisoner  applied  to  the  Supreme 
Court  for  a  habeas  corpus.  On  final  hearing  the 
prisoner  was  remanded  to  the  custody  of  the  sheiiC 
4  Johns.y  315.  The  judges  stood  three  to  two.  A 
writ  of  error  was  brought  upon  this  judgment  and  it 
was  reversed.  6  Johns.y  337. 

In  the  mean  time  Yates  brought  an  action  against 
the  Chancellor  to  recover  the  penalty  provided  in 
the  habeas  corpus  act  for  recommitting  after  discharge 
on  habeas  corpus.  The  Supreme  Court  held  the 
law  to  be  with  the  Chancellor.  5  Johns.j  282.  The 
judges  were  divided  as  in  the  case  of  habeas  corpus. 
A  writ  of  error  was  brought  on  this  judgment  and  it 
was  aflSrmed.  9  Johns.,  394. 

The  result  appears  to  be  that  Yates  escaped  the 
prison  and  the  Chancellor,  the  penalty.  Tlie  cases 
are  not  much  cited  as  authority.  The  following 
instances,  however,  may  serve  to  show  the  estimate 
in  which  they  are  held. 

Ch.  J.  Gibson,  of  Pennsylvania,  in  the  case  of  the 
Commonwealth  v.  Leckey,  1  Watts,  66,  refers  to  the  case 
in  4  Johns.y  318,  with  approbation,  although  it  was    , 
reversed  in  Q  Johns.,  337;  while  Chancellor  Pirtle,^ 
of  Kentucky,  in  Ex  parte  Alexander,  2  Am.  Law  Reg.,^^ 
44,  relies  on  the  case  in  6  Johns.y  337,  which  was  ii 
eflFect  overruled  in  9  Johns.y  394. 
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Where  a  person  committed  for  contempt  was 
brought  before  a  judge  on  a  writ  of  habeas  corpus, 
and  it  did  not  appear  from  the  return  that  there  had 
been  a  conviction  or  judgment  that  he  had  been 
guilty  of  a  contempt,  it  was  held  that  his  commit- 
ment was  unlawful.  Ex  parte  Adams^  25  Miss.y  883. 

In  commitments  for  contempt,  where  the  imprison- 
ment is  intended  as  a  punishment  for  the  offence,  it 
should  specify  some  definite  time.  But  where  it  is 
designed  to  compel  obedience  to  an  order  of  the  court, 
it  should  be  for  so  long  only  as  the  contumacy 
should  continue.  Gofi'^s  case,  SM.Sf  S.,  203 ;  1  Bums' 
Jus.,  382. 

In  Rex  Y.  James,  5  B.  4- A,  894;  8.  C,  1  D.  Sf  R, 
559,  the  defendant  was  committed  by  two  justices 
for  a  contempt  towards  them  in  their  office,  until 
discharged  by  due  course  of  law.  Being  brought 
up  under  the  habeas  corpus  act  he  was  discharged, 
the  court  being  clearly  of  the  opinion  that  the  com- 
mitment was  bad,  as  it  ought  to  have  been  for  a  time 
certain ;  and  as  there  was  no  course  of  law  by  which 
the  defendant  could  be  discharged,  such  a  commit- 
ment, if  valid,  amounted  to  perpetual  imprisonment. 
See  also  Rex  v.  Hall,  3  Burr.,  1636;  Baldurin  et 
ux.  V.  Blackmore,  1  Burr.,  602 ;  Bracy's  case,  1  Ld. 
Raym.,  100. 

A  commitment  which  states  that  the  party  com- 
mitted was  adjudged  guilty  of  a  contempt  in  refusing 
to  answer  questions  while  giving  his  deposition  as  a 
witness,  "  specially  and  plainly''  charges  a  contempt 
under  the  act  of  Missouri  concerning  habeas  corpus, 
although  it  does  not  in  terms  state  that  the  questions 
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wise  properly  presented  to  the  court  or  officer  hearing 
the  habeas  corpus,  or  the  further  proofs,  which  may 
be  adduced  at  the  hearing  where  such  further  proofs 
are  permitted,  create  a  reasonable  ground  of  suspicion 
of  the  prisoner  s  guilt  of  the  crime  specified,  or  any ' 
other,  it  has  been  held  to  be  the  duty  of  such  court 
or  officer,  if  invested  with  the  power  of  a  committing 
magistrate,  not  to  discharge  the  prisoner  absolutely, 
however  defective  the  warrant  may  be,  but  to 
remand  him  or  commit  him  de  novo. 

In  England  the  Stat  31  Car.  2  conferred  no  power 
to  discharge  the  prisoner  absolutely  except  where  he 
had  not  been  indicted  and  tried  the  second  term  after 
his  commitment  or  had  been  tried  and  acquitted.  In 
all  other  cases  he  was  required  to  be  remanded  or  let 
to  baiL  At  common  law,  however,  the  Court  of 
King's  Bench  had  unlimited  power  to  bail,  and  gene- 
ral, original  and  appellate  jurisdiction  in  all  criminal 
matters.  It  had  power  also,  quite  independent  of  the 
statute  of  31  Car.  2,  to  issue  the  writ  of  habeas 
corpus  in  all  cases,  and  not  only  to  admit  to  bail 
xmder  it  in  all  cases,  but  to  discharge  absolutely. 
Under  the  statute  they  could  not  let  to  bail  when 
the  conmiitmerit  was  for  felony  or  treason  plainly 
expressed  in  the  warrant;  but  at  common  law  they 
could  not  only  let  to  bail  in  such  cases  but  might 
examine  the  grounds  of  commitment,  and  if  on  the 
facts  it  was  plain  that  no  crime  had  been  committed, 
discharge  the  prisoner  altogether;  or  if  the  facts  dis- 
closed a  crime,  but  diflFerent  fi^om  that  for  which  the 
prisoner  had  been  committed,   they  might  simply 
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remand  him  or  commit  afresh.  The  Court  of  King's 
Bench  therefore  exercised  under  its  common  law 
jurisdiction,  as  the  court  of  supreme  criminal  judica- 
ture, higher  powers  under  the  writ  of  habeas  corpus 
than  were  conferred  by  the  act  of  31  Car.  2  on  the 
officers  named  in  it. 

Prior  to  1802  it  was  the  practice  in  that  court, 
where  the  commitment  was  found  d^ective,  and  yet 
the  depositions  showed  some  crime  to  have  been 
committed  by  the  prisoner,  simply  to  remand  him 
by  a  rule  in  general  terms.  But  as  this  left  the 
prisoner  free  to  sue  out  another  writ  of  habeas  corpus 
upon  the  same  defective  original  commitment,  the 
practice  was  changed  in  that  year. 

In  the  case  of  The  King  y.  Marks,  3  Eatt^  157, 
Chose,  J.,  said : 

•*  There  is  no  doubt  of  the  power  of  this  court'*  (Kings 
Bench)  *'  to  bail,  if  they  gee  occasion,  in  all  cases  of  felony, 
eren  in  case  of  murder,  though  there  should  be  no  doubt 
of  the  validity  of  the  warrant  of  commitment.  On  the 
other  hand,  there  is  as  little  doubt  as  to  their  power  of 
remanding,  notwithstanding  the  warrant  of  commitment 
be  defective ;  and  it  is  the  constant  practice  of  this  court 
to  remand  prisoners  in  such  cases  if  it  appear  on  reading 
the  depositions  that  there  is  a  fair  ground  to  authorize 
them." 

Le  Blanc,  J.,  said  :  **  This  court  have  clearly  a  right  to 
bail  the  parties  accused  in  all  cases  of  felony,  if  they  see 
occasion,  whenever  there  is  any  doubt  either  on  the  law  or 
the  fact  of  the  case.  And  it  is  equally  clear  that  though 
the  warrant  of  commitment  be  informal,  yet  if  upon  the 
depositions  returned  the  court  see  that  a  felony  has  been 


CH.  Vn.]  WARRANT  DEFECTIVE.  419 

eommittecl,  and  that  there  is  reasonable  ground  of  charge 
against  the  prisoners,  they  will  not  bail  but  remand  them. 
The  same  rule  applies  with  respect  both  to  the  law  and 
the  fact ;  unless  we  see  reason  to  doubt  the  truth  of  the 
fact  charged,  prisoners  must  be  remanded;  and  the  same 
consequence  follows,  unless  we  see  reason  to  doubt  whether 
the  fact  charged  constitute  any  offence  within  the  law." 

The  reporter  adds :  **  In  cases  of  defective  commitments 
the  practice  has  heretofore  been  merely  to  draw  up  a  rule 
remanding  the  prisoners  in  general  terms  to  the  same  cus- 
tody as  before,  and  this  was  at  first  designed  to  be  done  in 
the  usual  form  in  the  present  instance ;  but  it  occurred  to 
the  officers  of  the  crown  office  to  suggest  an  alteration  of 
the  practice  in  this  respect,  founded  upon  the  consideration 
that  prisoners  thus  remanded  might  renew  the  same  appli- 
cation to  another  court  or  judge  ;  and  therefore  the  rule  was 
ultimately  drawn  up  in  this  form : 

"  *  Friday  next,  after  16  days  of  St.  Martin,  in  the  forty- 
third  year  of  King  George  the  Third. 
En  land  )  George  Marks  being  brought  here  in  cus- 
wu  W  '  c^^Y  of  the  keeper  of  his  Majesty's  gaol  at 
'  )  Devizes,  in  and  for  the  county  of  Wilts,  by 
virtue  of  a  writ  of  habeas  corpus,  it  is  ordered  that  the 
laid  writ,  and  the  return  made  thereto,  be  filed.  And  upon 
reading  the  several  informations  upon  oath  of,  &c.,  returned 
in  obedience  to  a  writ  of  certiorari  directed  to  R.  L.  and  T. 
H.  P.,  two  of  his  Majesty's  justices  of  the  peace  in  and  for 
the  county  of  Wilts,  and  upon  hearing  counsel  upon  both 
sides,  it  is  ordered  that  he,  the  said  George  Marks,  be  now 
discharged  from  his  imprisonment  by  virtue  of  the  warrant 
in  the  said  return  mentioned ;  and  that  he  the  said  George 
Marks  be  recommitted  to  the  custody  of  the  said  keeper,  for 
unlawfully  and  feloniously  being  aiding  and  assisting  at, 
and  present  at  and  consenting  to  the  administering  and 
taking  of  an  oath  or  engagement,  purporting,  &c.,  Ac,  to 
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be  hy  him  kept  in  sife  costodynntil  he  shall  be  fiom  tiienoe 
discharged  by  due  ooane  of  law.' " 

This  ooorse  has  been  pursued  in  some  of  the 
courts  of  the  United  States.  In  the  case  of  the  Comr- 
numttealth  v.  ERckey^  2  Pars.  Select  Cos.,  317,  the 
defendant  was  bound  over  bv  an  alderman  to  answer 
to  a  charge  of  obtaining  goods  under  false  pretences. 
He  was  surrendered  by  his  bail  and  sued  out  a  writ 
of  habeas  corpus.  The  court  on  examining  the  evi- 
dence was  of  opinion  that  the  charge  of  obtaining 
goods  under  false  pretences  was  not  sustained,  yet 
another  offence  appearing  the  drfendant  was  held  to 
answer.     Parsons^  J.,  said : 

*'  But  I  am  asked  to  hold  the  prisoner  to  bail,  under  the 
20(h  section  of  that  law  (1S42),  upon  the  chai^  of  having 
assigned  his  property  with  a  design  to  defraud  his  creditors; 
and  it  is  objected  by  the  defendant's  counsel,  that  inasmuch 
as  he  was  only  charged  before  the  committing  magistrate 
with  an  offence  for  which  the  judge  who  hears  this  cause 
will  not  hold  him  to  bail,  no  other  or  different  otkuce 
should  be  a  ground  for  detaining  him  when  brought  up  on 
this  writ.  In  my  opinion,  this  position  cannot  be  main- 
tained. The  value  of  the  writ  of  habeas  corpus  to  the 
citizen,  and  the  importance  to  the  people  of  this  city  and 
county  of  judges  carrying  into  full  effect  the  act  of  the  Assem- 
bly authorizing  this  writ,  is,  to  my  mind,  daily  becoming 
more  apparent;  and  whUe  a  judge  feels  himself  bound  to 
investigate  folly  the  facts  in  each  case  brought  before  him, 
and  see  if  any  offence  against  the  law  has  been  committed, 
and  if  convinced  that  there  has  been  no  infraction  of  it,  to 
discharge  at  once  the  accused  from'  arrest ;  so  if  on  the 
hearing  he  believes  that  an  offence  hSis  been  perpetrated  by 
the  party  charged,  which  is  the  subject  of  indictment,  a 
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fiuthM  discharge  of  duty  demands  that  he  should  hold  him 
to  bail — although  no  oath  was  made  before  the  magistrate 
accusing  the  defendant  with  such  a  crime.  All  the  judges 
of  this  court  are,  ex  officio^  magistrates,  fully  authorized  to 
hold  to  bail  or  commit  any  one  charged  with  a  crime.  A 
complaint  is  made  on  oath  by  the  testimony  of  witnesses. 
Why  should  he  not  theu  hold  the  accused  to  bail  ?  In  my 
opinion,  his  oath  of  office  requires  it,  and  such  is  the  prac- 
tice of  tins  court." 

And  in  the  case  of  The  Commonwealth  v.  Crans^ 
3  Penn.  Law  Jour.^  459.     King^  P.  J.,  said  : 

*^  It  is  a  settled  doctrine  of  the  criminal  jurisprudence  of 
Pennsylvania,  that  on  the  hearing  of  a  relator  under  a  writ 
of  habeas  corpus,  the  court  are  not  confined  to  the  suffi- 
ciency of  the  cause  of  detainer,  as  set  forth  in  the  commit- 
ment, but  may  look  into  the  facts  adduced  by  the  Com- 
monwealth in  support  of  such  commitment.  If  the  result 
of  such  examination  establishes  that  any  breach  of  the 
criminal  law  has  been  sufficiently  proven  against  the  relator, 
he  will  be  held  to  answer  for  such  ofience,  although  the 
proof  submitted  may  not  amount  to  the  crime  originally 
charged,  or  although  the  crime  intended  to  be  charged  is 
defective  in  technical  accuracy." 

The  same  rule  prevails  in  Delaware.  In  the  case 
of  The  State  v.  Buzine,  4  Harr.,  575,  where  the  war- 
rant of  the  mayor  was  defective — having  no  seal — 
the  judge  says : 

**  But,  in  my  opinion,  the  petitioner  is  not  entitled  to  his 
discharge  on  account  of  the  insufficiency  of  the  warrant, 
provided  the  fact  disclosed  by  the  evidence  affords  a  reason- 
able presumption  that  he  is  guilty  of  the  offence  imputed  to 
him,  or  such  probability  as  would  be  sufficient  to  put  him 
upon  his  trial.    If  such  were  the  case,  although  I  should 
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discharge  him  finom  impriaonmeDt  under  the  warrant  of  the 
mayor  I  should  consider  it  my  duty  to  order  him  io  be 
immediately  committed,"  &c 

The  same  rule  was  recognized  in  the  case  of  Ex 
parte  Bennett^  2  Cranch  C.  C.  Rep.^  612,  where  a 
majority  of  the  court  say:  ""If  the  commitment  be 
so  bad  on  its  face  that  the  court  must  discharge  the 
prisoner  from  that  commitment,  the  court  will,  if  they 
have  sufficient  evidence  before  them,  commit  the 
prisoner  de  novoj  and  order  the  witnesses  to  recog- 
nize," &C.  And  in  New  York,  Ez  parte  Taylor^  5 
Cow.,  12. 

When  the  court  examines  the  proofs,  it  will  only 
inquire  whether  there  is  probable  cause  to  believe  that 
the  person  charged  has  committed  the  offence,  &c. 
The  United  States  v.  Johns^  4  Dallas^  41 3. 

*'  Unless  it  clearly  appears  that  a  prisoner,  brought  up  on 
habeas  corpus,  is  entirely  innocent,  the  judge  is  bound  to 
bail  or  remand.  But  difficulty  or  hesitation  as  to  the  law, 
arising  from  facts  indisputably  established,  is  not  that  kiod 
of  doubt  of  guilt  which  justifies  in  refusing  to  discharge, 
where  the  mind  inclines,  after  full  consideration,  to  pro- 
nounce in  favor  of  innocence."  Gibson^  J.,  Com.  v.  Carlisle^ 
Brightly  Rep ,  36. 

Previous  to  the  trial  of  Burr,  a  motion  was  made 
to  the  Circuit  Court  to  commit  him,  pending  the 
investigation  before  the  grand  jury.  A  doubt  was 
stated  whether  the  court,  sitting  as  a  court,  possessed 
the  power  to  commit  one  charged  with  an  offence, 
&c.,  though  it  wa^  expressly  given  to  the  judges 
seyerally. 
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Ch*  J.  Marshall  said :  "  It  is  believed  to  be  a  correct 
position  that  the  power  to  commit  for  offences  of  which  it 
has  cognizance,  is  exercised  by  every  court  of  criminal  juris- 
diction, and  that  courts,  as  well  as  individual  magistrates, 
are  conservators  of  the  peace. 

"  Were  it  otherwise*,  the  consequence  would  only  be  that 
it  would  become  the  duty  of  the  judge  to  descend  from  the 
bench,  and  in  his  character  as  an  individual  magistrate  to 
do  that  which  the  court  is  asked  to  do."  1  Burros  Trial,  79. 

A  dangerous  lunatic  is  not  to  be  discharged  as  a 
matter  of  course,  because  the  oi:der  of  confinement 
does  not  fulfill  the  requisites  of  the  statute  under  which 
the  custody  is  claimed.  In  the  matter  of  Shuttleworth^ 
9  Ad.  8f  jB.,  651,  it  was  contended  that  if  the  orders 
were  deficient,  the  court  would  be  under  the  necessity, 
however  inconvenient,  of  allowing  the  lunatic  his 
common  law  liberty.     But  Lord  Denman  answered : 

"  If  the  court  thought  that  a  party,  unlawfully  received  or 
detained,  was  a  lunatic,  we  should  be  betraying  the  com- 
mon duties  of  members  of  society  if  we  directed  a  dis- 
charge. But  we  have  no  power  to  set  aside  the  order,  only 
to  discharge.  And  should  we,  as  judges  or  individuals,  be 
justified  in  setting  such  a  party  at  large  ?  It  is  answered 
that  there  may  be  a  fresh  custody.  But  why  so  ?  Is  it  not 
better,  if  she  be  dangerous,  that  she  should  remain  in  cus- 
tody till  the  Great  Seal  or  the  Conmiissioners  act  ?  There- 
fore being  satisfied,  in  my  own  mind,  that  there  would  be 
danger  in  setting  her  at  large,  I  am  bound  by  the  most  gene- 
ral principles  to  abstain  from  so  doing ;  and  I  should  be 
abasing  the  name  of  liberty  if  I  were  to  take  off  a  restraint 
for  which  those  who  are  most  interested  in  the  party  ought 
to  be  most  thankful." 

The  Engjish  Court  of  Exchequer  In  the  matter  of 
Parker  and  others,  5  itf".  4*  FF],  31,  did  not  follow  the 
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practice  adopted  in  the  case  of  Bex  v.  Marhs,  3  East^ 
157.  They  declined  to  decide  the  questions  involv- 
ing the  validity  of  the  express  commitment  which  it 
was  claimed,  justified  the  detention  of  the  prisoners 
and  refused  to  discharge  them  because  the  return 
disclosed  a  crime  confessed  by  them,  for  which  they 
ought  to  be  tried  if  they  were  not  already  l^ally 
convicted  and  in  the  proper  custody  under  the  s^i- 
tence. 

The  prisoners  had  been  indicted  in  Lower  Canada 
for  treason,  and  under  a  statute  of  that  province  had 
applied  for  and  received  pardon  upon  the  condition 
of  transportation  to  Van  Dieman's  Land  for  fourteen 
years.  In  the  execution  of  this  condition,  they  were 
taken  to  Liverpool,  and  whilst  means  were  preparing 
there  to  transport  them  to  Van  Dieman^s  Land  they 
were  delivered  to  the  jailor  of  the  city  for  safe-keep- 
ing- 

The   court  having  stated  the  substance  of  the 

return,  proceeded  : 

*'  This  is  the  substance  of  the  return,  against  which  many 
ingenious  objections  have  been  urged;  the  principal  of 
which  seem  to  be,  that  the  legislature  of  Upper  Canada  had 
no  authority  to  make  any  such  law ;  that  if  tfaey  had,  it 
could  be  binding  only  within  the  precincts  of  that  province ; 
that  it  could  communicate  no  authority  to  any  person  out  of 
that  province,  and  therefore  could  give  none  to  the  jailor  of 
Liverpool ;  that  even  if  it  could  have  that  effect,  the  pardon 
granted  under  that  law  being  conditional,  it  was  not  ooat- 
petent  to  the  prisoner  to  accept  a  pardon,  whereby  he  sub- 
mitted himself  to  imprisonment  or  transportation ;  or  that 
if  it  were  competent  to  him  to  accept  a  pardon  with  such 
a  condition,  he  has  still  a  right  to  retract  his  consent,  and 
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to  be  set  free  from  the  obligation  imposed  upon  him  by  the 
condition. 

*'  All  these  topics  have  been  elaborately  argued  on  both 
sides,  and  have  received  due  attention  from  the  court ;  but 
in  the  view  which  we  take  of  the  case,  we  do  not  think  it 
necessary  to  pronounce  any  opinion  upon  them.  If  the 
condition  upon  which  alone  the  pardon  was  granted  be  void, 
the  pardon  must  also  be  void.  If  the  condition  were  law- 
ful, but  the  prisoner  did  not  assent  to  it,  nor  submit  to  be 
transported,  he  cannot  have  the  benefit  of  the  pardon ;  or, 
if  having  assented  to  it,  his  assent  be  revocable,  we  must 
consider  him  to  have  retracted  it  by  this  application  to  be 
set  at  liberty,  in  which  case  he  is  equally  unable  to  avail 
himself  of  the  pardon.  Looking  then  at  the  return,  the 
position  of  the  prisoner  appears  to  be  this:  that  he  has 
been  indicted  for  high  treason  committed  in  Canada  against 
her  Majesty ;  that  he  has  confessed  himself  guilty  of  that 
treason ;  that  he  is  liable  to  be  tried  for  it  in  England ;  that 
he  cannot  plead  the  pardon  which  he  has  renounced ;  and 
that  he  is  now  in  the  custody  of  the  jailor  of  Liverpool, 
under  such  circumstances  as  would  justify  any  subject  of  the 
Crown  of  England  in  taking  and  detaining  him  in  custody, 
until  he  be  dealt  with  according  to  law.  Any  subject  who 
held  him  in  custody  with  a  knowledge  of  the  circumstances, 
would  be  guilty  of  a  crime  in  aiding  and  assisting  his  escape, 
if  he  be  permitted  to  go  at  large  without  lawful  authority. 
How  then  can  we  order  the  jailor  of  Liverpool,  or  any  other 
person  who  has  him  in  custody,  with  knowledge  of  these 
circumstances,  to  let  him  go  at  large  ? 

♦'If  ttie  prisoner  cannot  be  lawfully  transported  under  his 
present  circumstances,  it  is  to  be  presumed  that  the  govern- 
ment, upon  being  so  certified,  will  take  proper  measures  for 
prosecuting  him  for  the  crime  of  treason  in  England.  For 
these  reasons  we  are  of  opinion  that  the  prisoner  must  be 
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In  pondering  these  reasons  the  prisoner  may  be 
supposed  to  have  asked  two  questions,  which  he 
could  not  very  readily  answer. 

Ist  How  was  the  government  to  be  certified  that 
he  could  not  "lawfully  be  transported  under  his 
present  circumstances,"  when  the  court-  expressly 
refused  to  decide  that  question. 

2d.  How  long  was  he  to  be  detained  in  prison 
tmder  the  presumption  that  the  government  would 
one  day  take  proper  measures  for  prosecuting  him  1 

The  Court  of  Queen's  Bench  had  just  had  the  same 
questions  under  consideration  and  evaded  none  of 
them.  They  also  remanded  the  prisoners  because 
they  held  them  to  be  legally  detained  under  the  com- 
mitment, &c.,  as  set  forth  in  the  return.  Leonard  Wat- 
son's case,  6  Ad.  3f  Ellis,  731 ;  36  Eng  C.  Z..,  384. 

But  if  the  court  granting  the  habeas  corpus,  does 
not  possess  the  jurisdiction  of  a  committing  magis- 
trate over  the  alleged  offence,  it  must  discharge  the 
prisoner  if  the  commitment  be  illegal.  As  where  the 
power  to  arrest  and  deliver  up  fugitives  from  justice 
from  France  was  by  the  Convention  Act  of  6  and  7 
Vic.y  c.  75,  vested  in  certain  officers,  the  Court  of 
Queen's  Bench  in  Bessef  s  case,  after  holding  the 
commitment  insufficient^  refused  to  act  upon  the 
proofs  and  remand  the  prisoner  on  their  own 
authority,  on  the  ground  that  they  had  "  no  authority 
of  the  kind  in  such  a  case."  Ex  parte  Besset,  51 
Eng.  a  L.,  480. 

In  Indiana  it  is  provided  in  the  habeas  coq^ius  act,  kc* 
21,  Rev.  Stat.,  931,  that  ''  if  any  person  be  committed  to 
prison,  or  be  in  custody  of  any  officer,  on  any  criminal 
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charge,  by  virtae  of  any  warrant  or  commitment  of  a  justice 
of  the  peace,  such  person  shall  not  be  discharged  from  such 
imprisonment  or  custody,  by  reason  of  any  defect  or  inform- 
ality of  such  warrant  or  commitment,  if  such  warrant  or 
commitment  substantially  allege  against  such  person  a 
criminal  offence,  of  which  such  justice  had  jurisdiction. 

And  if  the  charge  be  ''  defectively  or  unsubstantially  set 
forth,"  the  court  or  judge  granting  the  writ  may  subpoena 
witnesses,  and  hear  the  proofs  at  large  and  discharge,  let  to 
bail  or  recommit  the  prisoner  as  may  be  just  and  legal. 

So  in  Kentucky,  Rev.  Stat.,  1862,  p.  379,  sec.  16  ;  and 
in  Alabama,  Clay  Dig.,  469,  ^  40;  and  in  Abkansas, 
English's  Dig.,  577,  sec.  13. 

In  Delaware,  Rev.  St.,  1852,  p.  412,  sec.  14,  it  is  provided : 
^  But  no  person  shall  be  discharged  for  a  mere  defect  in  the 
commitment,  if  the  evidence  before  the  court  or  judge  is 
sufficient  to  require  that  he  should  be  committed  or  bound 
for  his  appearance.  In  such  case  the  committing  magis- 
trate shall  be  summoned,  proper  witnesses  iBxamined,  and 
the  accused  committed  property.'' 

And  for  this  trouble  of  doing  the  work  over,  it  is  pro- 
vided in  the  15  sec.  that  the  magistrate  shall  have  ^^  no  com- 
pensatioQ." 


SECTION  xn. 

WARRANT  PERFECT,  PRISONER  NOT  ALWATS  REMANDED. 

If  the  warrant  be  legally  sufficient  in  all  respects,, 
the  prisoner  should  ordinarily  be  remanded  or  in  a 
proper  case  let  to  bail.  Yet  this  is  not  an  invariable 
role.   . 

In  England  it  is  said  that  "  even  though  the  com- 
mitment be  regular  the  court  will  examine  the  pro- 
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^eedingSy  and  if  the  evidence  appear  altogether 
immfficient  will  admit  the  prisoner  to  bail ;  for  the 
court  will  rather  look  to  the  depositions  which  con- 
tam  the  evidence  than  to  the  commitment,  in  which 
the  justice  may  have  come  to  a  false  conclusion.** 
1  Chitty  Cr.  Late,  129. 

In  the  United  States  the  inquiry  has  not  been 
always  limited  to  the  commitment.  In  Ex  parte 
BoUman^  4  Cranch^  75,  it  was  moved  to  discharge 
the  prisoners  on  tlie  ground  of  illegality  in  the  com- 
mitment. But  Chief  Justice  Marshall  ^'  stated  the 
clear  opinion  of  the  court  to  be,  that  it  was  unim- 
portant whether  the  commitment  was  regular  or 
irregular  in  point  of  form.  The  court  havmg  gone 
into  an  examination  of  the  evidence  on  which  the 
commitment  was  grounded,  they  will  proceed  to  do 
that  which  the  court  below  ought  to  have  done," 

At  common  law,  however,  the  court  would  lool 
only  to  the  depositions,  taKen  before  the  committinj 
magistrate,  for  their  direction,  and  where  a  felony  w; 
positively  charged  refused  to  bail,  though  an  alii 
was  offered  to  be  proved  by  the  "affidavits  of  eigl 
credible  persons/'  Rex  v.   Greenwood,  2  Str.y  113- 
Nor  would  the  court  at  all  admit  of  extrinsic  evidencs- 
so  that  they  refused  to  examine  whether  a   mp 
brought  up  before  them  had  been  previously  acquitt 
of  a  charge  precisely  similar.  1  Ch.  Cr.  L,,  130. 
where  the  defendant  was  charged  with  receiving  stoL 
goods,  knowing  that  they  were  stolen,  his  affida 
that  he  did  not  know  they  were  stolen  was  reject- 
Rex  V.  Parnam,  Cunningham  Rep,,  96.     This  practL 
in  the  absence  of  any  statutory  regulation,  has  b( 
sometimes  followed  in  the  United  States. 
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In  the  case  of  The  State  v.  Asselin,  T.  U.  P.  Chart., 
184,  the  defendant  had  been  committed  under  a  war- 
rant for  "feloniously  carrying  off  certain  negroes/' 
and  being  brought  up  on  habeas  corpus  his  counsel 
moved  for  his  discharge  (upon  exhibition  of  evidence 
written  and  parol),  on  the  ground  that  no  felony  had 
been  committed.  The  judge  admitted  the  evidence 
with  reluctance,  and  afterwards  held  that  it  was 
inadmissible  for  the  prisoner,  on  return  to  the  habeas 
corpus,  to  go  into  a  full  defence  of  his  case. 

"I  am  tied  down,"  said  the  judge,  "  by  precedents  when 
they  do  not  militate  with  the  Constitution  or  the  law.  It 
is  the  glory  of  our  people  that  their  rights  are  dependent 
upon  fixed  principles,  dnd  those  fixed  principles  are  contained 
in  the  fundamental  provisions  of  the  Constitution,  in  the 
adjudications  of  our  courts,  in  the  precedents  established 
by  our  ancestors.  The  imperial  legibus  solutus  is  estab- 
lished so  soon  as  a  judge  sets  up  his  opinion  against  an 
uniform  current  of  authorities  which  have  been  stamped 
with  the  seal  of  wisdom  and  acquiesced  in  by  the  people." 
Referring  to  the  cases  of  King  v.  HotTteVj  Leach  Cr.  i., 
226,  and  Rex  v.  Greenwoody  2  Str.,  1138,  he  concludes  "  that 
DO  evidence,  extraneous  to  the  depositions  and  infonnations 
taken  by  the  magistrate,  ought  to  be  admitted  to  controvert 
the  facts  contained  in  those  depositions  or  the  charge  exhi- 
bited in  the  warrant  of  commitment."  He  adds  also, 
•*  These  cases  are  fortified,  too,  by  another  principle  of  law, 
that  no  one  can,  in  any  case,  controvert  the  truth  of  the 
return  to  a  habeas  corpus  or  plead  or  suggest  any  matter 
repugnant  to  it." 
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CHAPTER  YIIL 


RIGHT  TO  BAIL. 


The  case  being  fully  submitted,  the  court  is  to  con- 
sider whether  they  will  discharge,  bail  or  remand  the 
prisoner. 

If  the  prisoner  is  entitled  to  an  unqualified  dis- 
charge he  is  set  free  at  once;  if  not,  he  must  be 
bailed  or  remanded. 

If  the  offence  be  bailable  and  he  offers  sufficient 
surety  he  must  be  let  to  bail ;  and  '^  excessive  bail 
shall  not  be  required.'' 

Section  I.  Bailable  offences. 

II.  Inquiry  before  indictment. 
in.  Inquiry  after  indictment. 
IV.  Inquiry  after  conviction. 


SECTION  I. 

BAILABLE  OFFENCES. 

By  the  ancient  common  law  all  felonies  were  bail- 
able; and  though  the  power  of  inferior  courts  has 
been  somewhat  limited  by  statute  in  England,  the 
Court  of  King's  Bench  or  any  judge  thereof  in 
vacation  may,  in  the  plenitude  of  that  power  which 
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they  enjoy  at  common  law,  in  their  discretion  admit 
persons  to  bail  in  all  cases  whatsoever,  though  com- 
mitted by  justices  of  the  peace  or  others,  for  crimes 
in  which  inferior  jurisdictions  would  not  venture  to 
interfere.  They  may  bail  for  high  treason,  murder, 
manslaughter,  forgery,  rapes,  libels  and  for  all  felonies 
and  offences  whatever.  The  only  exception  to  their 
discretionary  authority  is  where  the  commitment  is 
for  a  contempt  or  in  execution,  for  then  such  im- 
prisonment without  bail  is  part  of  the  sentence  and 
punishment  1  Chitty  Cr.  LaWy  pp.  93,  98.  But  this 
power  is  to  be  exercised  in  the  discretion  of  the  court, 
and  none  can  claim  its  benefits,  de  Jure.  2  Haley  129. 
Accordingly,  unless  it  were  doubtful  whether  the 
prisoner  was  guilty  or  not,  they  refused  to  bail  except 
in  very  special  cases.  "  Bail  is  only  proper  where  it 
stands  indifferent  whether  the  party  be  guilty  or  inno- 
cent of  the  accusation  against  him,  as  it  often  does 
before  his  trial;  but  where  that^  indifferency  is 
removed,  it  would,  generally  speaking,  be  absurd  to 
bail  him."  Hawkins^  B.  2,  ch.  15,  sec.  40. 

In  the  United  States  the  right  of  bail  has  been 
thought  worthy  of  constitutional  protection.  In  the 
federal  Constitution  and  m  the  constitutions  of  nearly 
all  the  states  it  is  provided  that  "  excessive  bail  shall 
not  be  required,"  and  in  all  the  states  but  nine,  the 
power  of  discretionary  denial  is  strictly  limited.  The 
provisions  relating  to  bailable  offences  are  not  pre- 
cisely  alike  in  the  several  states. 

Maine.  *'AI1  persons,  before  conviction,  shall  be  bailable, 
except  for  capital  offences^  where  the  proof  is  evident  or  the 
presumptioo  great." 
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[ODE  Island.  ^AU  pereoos  impriioned  ought  to  be 
^d  by  suflBcient  surety,  unless  for  offences  punishable  by 

[th  or  iiDpriaonment  for  life,  when  the  proof  of  guilt  is 

ideut  or  the  presumption  great." 

CoioJECTicuT.  "  All  prisoners  shall,  before  conviction,  be 
dlable  by  sufficient  sureties,  except  for  capital  oflfences, 
rhere  the  proof  is  evident  or  the  presumption  great." 

New  Jersey.  ^  All  persons  shall,  before  conviction,  be 
bailable  by  sufficient  sureties,  except  for  capital  offences, 
when  the  proof  is  evident  or  presumption  great" 

Pennstlvaku.  **A11  persons  shall  be  bailable  by  sufficient 
sureties,  unless  for  capital  offences,  when  the  proof  is  evi- 
dent or  presumption  great." 

Delaware.  ^*  All  prisoners  shall  be  bailable  by  sufficient 
sureties,  unless  for  capital  offences,  when  the  proof  is  posi- 
tive or  the  presumption  great." 

Flortoa.  **A11  persons  shall  be  bailable  by  sufficient  securi- 
ties, unless  in  capital  cases,  where  the  proof  is  evident  or 
the  presumption  strong." 

Alabama.  *'A1I  persons  shall,  before  conviction,  be  bail- 
able by  sufficient  securities,  except  for  capital  offences,  when 
the  proof  is  evident  or  the  presumption  great." 

Mississippi.  "All  prisoners  shall,  before  conviction,  be 
bailable  by  sufficient  securities,  except  for  capital  offences, 
where  the  proof  is  evident  or  the  presumption  great." 

North  Carolina.  "All  prisoners  shall  be  bailable  by 
sufficient  sureties,  unless  for  capital  offences,  where  the 
proof  is  evident  or  presumption  great." 

LouisuNA.  "All  prisoners  shall  be  bailable  by  sufficient 
sureties,  unless  for  capital  offences,  where  the  proof  is  evi- 
dent or  presumption  great." 

Tennessee.  "All  prisoners  shall  be  bailable  by  sufficient 
sureties,  unless  for  capital  offences,  when  the  proof  is  evi- 
dent or  the  presumption  great." 
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Vebmont.  "All  prisoners,  unless  in  execution  or  commit- 
ted for  capital  offences,  when  the  proof  is  evident  or  pre- 
sumption great,  shall  be  bailable  by  sufficient  sureties." 

Kentucky.  "All  prisoners  shall  be  bailable  by  sufficient 
securities,  unless  for  capital  offences,  when  the  proof  is  evi- 
dent or  presumption  great." 

Indiana.  "  Offences,  other  than  murder  and  treason,  shall 
be  bailable  by  sufficient  sureties.  Murder  or  treason  shall 
not  be  bailable  when  the  proof  is  evident  or  the  presump- 
tion strong." 

Illinois.  "All  persons  shall  be  bailable  by  sufficient  sure- 
ties, unless  for  capital  offences,  where  the  proof  is  evident  or 
the  presumption  great." 

Michigan.  "All  persons  shall,  before  conviction,  be  bail- 
able by  sufficient  sureties,  except  for  murder  and  treason, 
when  the  proof  is  evident  or  the  presumption  great." 

Missouri.  "All  persons  shall  be  bailable  by  sufficient 
sureties,  except  for  capital  offences,  when  the  proof  is  evi- 
dent or  the  presumption  great." 

Arkansas.  "All  prisoners  shall  be  bailable  by  sufficient 
securities,  unless  in  capital  offences,  where  the  proof  is  evi- 
dent or  the  presumption  great." 

.  Texas.  "All  prisoners  shall  be  bailable  by  sufficient  sure- 
ties, unless  for  capital  offences,  when  the  proof  is  evident  or 
the  presumption  great ;  but  this  provision  shall  not  be  so 
construed  as  to  prohibit  bail  after  indictment  found  upon  an 
examination  of  the  evidence  by  a  judge  of  the  Supreme  or 
District  Court,  upon  the  return  of  the  writ  of  habeas  corpus, 
returnable  in  the  county  where  the  offence  is  committed." 
Iowa.  "  All  persons  shall,  before  conviction,  be  bailable 
by  sufficient  sureties,  except  for  capital  offences,  where  the 
proof  is  evident  or  the  presumption  great." 

Wisconsin.  "All  persons  shall,  before  conviction,  be 
bailable  by  sufficient  sureties,  except  for  capital  offences, 
when  the  proof  is  evident  or  the  presumption  great." 
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Califorxu.  ^^  All  persoDS  shall  be  bailable  by  sufficient 
sureties,  unless  for  capital  offences,  when  the  proof  is  evi- 
dent or  the  presumption  great" 

Ohio.  *^  All  persons  shall  be  bailable  by  sufficient  sureties, 
except  for  capital  offences,  where  the  proof  is  evident  or  the 
presumption  great." 

In  Ohio,  California,  Texas,  Arkansas,  Illinois,  Indi- 
ana, Kentucky,  Tennessee,  Louisiana,  North  Carolina, 
Florida,  Delaware,  Pennsylvania  and  Rhode  Island 
the  right  to  bail  in  the  unexcepted  cases  is  unlimited ; 
in  all  the  rest  it  is  limited  by  the  "  conviction." 

In  Indiana  the  right  to  bail  in  the  excepted  cases, 
is  expressly  prohibited ;  in  all  the  rest  if  prohibited, 
it  is  by  implication  only. 

In  Alabama  it  has  been  denied  that  there  is  an 
implied  prohibition.  In  Ex  parte  Croom  and  May^ 
19  Ala.,  561,  the  court  in  speaking  of  this  section  in 
their  Bill  of  Rights  say : 

•*  It  is  believed  that  the  history  of  the  legislation  of  the 
state,  both  before  and  since  the  adoption  of  the  Constitu- 
tion, and  the  numerous  decisions  of  this  court  upon  similar 
statutes  as  well  as  the  spirit  of  other  portions  of  the  constitu- 
tion, very  satisfactorily  show  that  the  above  clause  in  the 
Bill  of  Rights,  was  not  designed  to  deny  to  the  legislature 
the  power  to  pass  laws  providing  for  bail  in  capital  cases, 
when  the  proof  was  evident  or  the  presumption  great. 

^*  At  common  law,  all  cases  were  bailable ;  but  it  was 
competent  for  the  legislature  in  the  absence  of  a  constitu- 
tional inhibition,  to  deprive  the  citizen  of  this  right,  or  so 
to  modify  it  as  to  render  it  valueless.  The  clause  was 
designed  not  to  place  a  perpetual  restriction  upon  the  com- 
mon law  right  of  the  citizen,  in  the  matter  of  bail,  but  on 
the  contrary  to  secure  by  the  fundamental  law  of  the  state, 
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and  to  place  this  right  in  the  given  cases,  beyond  the  power 
of  either  legislative  or  judicial  interposition,  creating  how- 
ever, no  restriction  upon  the  legislature  as  to  the  excepted 
cases,  when  the  *  proof  is  evident  or  the  presumption  great." ' 

In  Pennsylvania  however,  it  was  said  in  Common- 
wealth  V.  Keeper  of  Prison,  2  Ash.,  227,  that  "where 
a  crime  is  charged  which  is  short  of  a  capital  felony, 
the  judges  are  bound  to  admit  the  prisoner  to  bail ; 
but  where  a  capital  felony  is  charged  and  the  proof 
of  it  is  evident,  or  the  presumption  great,  no  poioer 
exists  anywhere  to  admit  to  baiV* 

In  those  states  where  the  right  has  not  been 
secured  by  constitutional  provisions,  it  is  protected 
by  the  court  in  as  ample  a  manner  as  by  the  Court 
of  King's  Bench  in  England.  Ex  parte  TayloCj  5 
Cato,^  39;  Jones  v.  Kelley,  17  Mass.,  116;  Evans  y. 
Foster,  1  N.  Hamp.,  374;  The  State  v.  Everett,  Dud- 
ley Law  Hep.,  8.  Car.,  295,  cited  1  Hill,  Rep.,  398, 
note. 

It  may  be  doubted  whether  the  right  to  the  writ 
of  habeas  corpus,  as  it  is  regulated  by  the  habeas 
corpus  acts  in  several  of  the  states,  is  co-extensive 
with  the  constitutional  or  common  law  right  to  be  let 
to  bail  There  are  cases  excepted  in  those  acts,  from 
the  benefit  of  that  writ  in  which  the  prisoner  may 
clearly  be  entitled  to  be  bailed.  K  in  those  cases 
where  the  imprisonment  is  not,  and  is  not  alleged  to 
be,  illegal,  the  writ  of  habeas  corpus  may  be  granted 
for  the  sole  purpose  of  admitting  the  prisoner  to 
bail,  as  has  sometimes  been  done,  it  must  be  by  vir- 
tue of  some  special  statute  or  of  that  "  sovereign 
jurisdiction  in  criminal  matters,''  which  belongs  only 
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to  the  highest  courts.  The  writ  €i  habeas  ocb|>ii8 
was  a  common  law  remedy,  where  bail  was  impro- 
perly reftisecL  4  Inst.,  290 ;  Hand's  Pr.,  522. 

And  has  been  granted  where  excessive  bail  was 
exacted.  Jones  v.  Kelley,  17  Mass.,  116. 

The  practice  in  Alabama  where  bail  was  alleged 
to  have  been  nnlawfully  denied*  was  mnch  considered 
in  Ex  parte  Croom,  19  A/a.,  561.  In  that  case  it 
was  held  that  a  prisoner  charged  with  a  capital 
offence,  after  having  been  refused  bail  by  a  drcuit 
judge,  on  application  by  habeas  corpus,  may  petition 
the  supreme  court  for  a  revision  of  the  decision  of 
the  circuit  judge.  That  the  proper  practice  in  such 
case,  is,  for  the  prisoner  to  petition  the  supreme  court 
for  the  writ  of  habeas  corpus,  and  such  other  reme- 
dial process  as  may  be  necessary  to  render  its  con- 
trol effectual,  setting  forth  under  oath  such  a  state  of 
the  ciise  as  will  show  that  the  circuit  judge  erred  to 
his  prejudice,  and  that  he  was  entitled  by  the  case 
tlien  made  to  the  relief  which  he  seeks ;  and  if  the 
supreme  court  deems  the  showing  prima  facie  suffi- 
cient to  entitle  the  prisoner  to  bail,  the  writs  of  habeas 
corpus  and  certiorari  will  be  awarded  to  bring  before 
the  supreme  court  the  body  of  the  prisoner  and  the 
proceeding  had  before  the  circuit  judge,  that  if  up<m 
a  full  hearing  on  the  return  of  the  writs,  the  prisoner 
should  be  adjudged  entitled  to  bail,  he  may  be 
allowed  to  give  bail  in  such  sum  as  may  be  pre- 
scribed. 

In  the  United  States  then  the  excepted  cases  are 
**  capital  offences,  when  the  proof  is  evident  or  the 
presumption  great"    In  these  cases  the  conmion  law 
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right  to  bail  has  been  extended ;  for  the  King's  Bench 
may  refuse  to  bail  on  a  slight  preponderance  of  proof 
against  the  prisoner.  2  Hawk.  P.  G,  ch.  15.  Here  the 
proof  must  be  evident  or  the  presumption  great. 
The  'court  must  find  there  is  proof  evident  or  a 
strong  presumption  of  the  prisoner's  guilt,  or  allow 
him  to  give  bail. 

2.  Inquiry  before  indictment.  We  have  seen  that  it  is 
not  competent  in  this  summary  proceeding  to  try 
the  question  of  the  guilt  or  innocence  of  the  pri- 
soner with  a  view  to  his  absolute  discharge.  It  has 
also  been  held  in  some  cases  in  England,  that  extrinsic 
evidence  would  not  be  heard  even  with  a  view  to  bail : 
as  where  a  felony  was  positively  charged  the  court 
refused  to  bail  though  an  alibi  was  supported  by 
numerous  affidavits.  2  Str.y  1138.  So  they  refused  to 
examine  whether  a  man  brought  up  before  them  had 
been  previously  acquitted  of  a  charge  precisely  simi- 
lar. 2  Str,,  751.  So  they  refused  to  bail  a  person 
for  receiving  stolen  goods,  the  defendant's  affidavit 
admitting  the  receipt  .of  the  goods  but  denying  that 
he  knew  them  to  be  stolen.  Rex  v.  Parnham,  Cun- 
ningham Rep,,  96.  Nor  would  they  allow,  at  the 
request  of  the  party  accused,  an  inspection  of  a  per- 
son whom  he  had  stabbed,  in  order  to  ascertain  that 
he  is  out  of  danger,  that  the  prisoner  may  be 
admitted  to  bail.  1  Str.^  546. 

These  decisions,  however,  cannot  be  reconciled 
¥rith  those  cited  in  2  Hawk.,  ch.  15,  sec.  79,  where  a 
more  liberal  and  humane  rule  was  acted  upon. 

In  the  United  States,  where  in  all  such  cases  it  is 
the  prisoner's  right  to  be  bailed,  such  evidence  is 
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admissible  to  guide  the   court  in  determining  the 
amount  of  the  bond. 

In  the  case  before  cited  of  The  State  v.  Asselyn^  T. 
U.  P.  Charlton,  184,  where  aflSdavits  and  oral  evi- 
dence, not  produced  before  the  committing  ma^s- 
trate,  were  offered  to  show  tliat  no  felony  had  been 
conmiitted,  although  the  judge  felt  constrained  to 
reject  it  on  the  motion  to  discharge,  he  did  receive 
and  consider  it  on  the  motion  to  bail,  saying: 
"Though  I  cannot  receive  this  evidence  on  a  motion 
to  discharge  the  prisoner,  yet  I  am  not  precluded  by 
any  principle  of  law  from  permitting  it  to  regulate 
the  bail  which  I  conceive  it  proper  to  require." 

Similar  proofs  were  held  admissible  in  Texas.  Yar^ 
borough  V.  The  State,  2  Tejxis,  519. 

What  state  of  facts  is  necessary  to  bring  the  case 
within  the  constitutional  prohibition  cannot  be  easily 
defined. 

It  is  said  to  be  ''  a  safe  rule,  where  a  malicious 
homicide  is  charged,  to  refuse  bail  in  aU  cases  where 
a  judge  would  sustain  a  capital  conviction  if  pro- 
nounced by  a  jiu-y  on  such  eWdence  of  guilt  as  was 
exhibited  to  him  on  the  hearing  of  the  application  to 
admit  to  baiK  and  in  instances  where  the  evidence  of 
the  commonwealth  is  of  less  eflScacv  to  admit  to 
bail."  CommoHKralth  v.  Keeper  of  Prison,  2  Ashm^ 
227- 

3.  Imquirff  afier  indictment.  The  grand  jury  acts 
upon  evidence  taken  usually  viva  voce,  always  in 
Mcret  and  never  preserved :  the  evidence,  therefOTe» 
doM  not  admit  of  that  summarv  revision  which  is 
•n^M  to  coroners*  inquests  and  the  proceedings  of 
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committing  magistrates,  where  the  evidence  is  for  the 
most  part  reduced  to  writing.  1  Chit.  Cr.  Law,  129 ; 
The  People  v.  McLeod,  1  Hill,  377.  At  common 
law,  however,  the  court  sometimes  admitted  the  pri- 
soner to  bail  after  indictment,  and  it  is  said,  "  The 
court  will  sometimes  examine  by  aflSdavit  the  cir- 
cumstances of  a  fact  on  which  a  prisoner  brought 
before  them  by  an  habeas  corpus  hath  been  indicted, 
in  order  to  inform  themselves,  on  examination  of  the 
whole  matter,  whether  it  be  reasonable  to  bail  him 
or  not  And  agreeably  hereto,  where  one  Jackson, 
who  had  been  indicted  of  piracy  before  the  sessions 
of  admiralty  on  a  malicious  prosecution,  brought 
his  habeas  corpus  in  said  court  in  order  to  be  bailed, 
the  court  examined  the  whole  circumstances  of  the 
fact  by  aflSdavits,  upon  which  it  appeared  that  the 
prosecutor  himself,  if  any  one,  was  gu^jty,  and  car- 
ried on  the  present  prosecution  to  screen  himself; 
and  thereupon  the  court,  in  consideration  of  the 
unreasonableness  of  the  prosecution  and  the  uncer- 
tainty of  the  time  when  another  session  of  admiralty 
might  be  holden,  admitted  the  said  Jackson  to  bail, 
and  committed  the  prosecutor  till  he  should  find  bail 
to  answer  the  facts  contained  in  the  affidavits."  2 
Hawk.  P.  C,  ch.  15,  sec.  79. 

In  some  of  the  United  States  the  indictment  has 
been  held  to  preclude  all  inquiry  as  to  the  guilt  or 
innocence  of  the  accused,  whether  with  a  view  to 
discharge  or  bail. 

In  Louisiana,  in  the  case  of  The  Territory  v.  Benoit^ 
1  Martin  Rep.,  142,  the  grand  jury  had  found  an 
indictment  against  the  defendant  for  an  assault  with 
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intent  to  murder,  then  a  capital  offence.     A  motion 
having  been  made  to  bail  him,  the  court  said : 

"  It  cannot  be  done.  Bail  is  never  allowed  in  offences 
punishable  by  death,  when  the  proof  is  evident  or  the  pre- 
sumption great.  On  a  coroner's  inquest  finding  a  person 
guilty  of  a  capital  crime,  the  judges  have  often  looked  into 
the  testimony  which  the  coroner  is  bound  to  record,  and 
when  they  have  been  of  opinion  that  the  jurors  had  drawn 
an  illogical  conclusion,  admitted  the  party  to  bail.  But  as 
the  evidence  before  the  grand  jury  is  not  written,  and  can- 
not be  disclosed,  the  same  discretion  and  control  cannot 
be  exercised,  and  the  judges  cannot  help  considering  the  find' 
ing  of  a  grand  jury  as  too  great  a  presumption  of  the  defendawCs 
guilt  to  bail  himy 

In  North  Carolina,  in  the  case  of  The  State  v.  Mills^  2 
Dev.  Rep.,  421,  RuFFix,  J.,  said;  "After  bill  found,  a 
defendant  is  presumed  to  be  guilty  to  most,  if  not  to  all 
purposes,  except  that  of  a  fair  and  impartial  trial  before  a 
petit  jury.  This  presumption  is  so  strong  that  in  the  case 
of  a  capital  felony,  the  party  cannot  be  let  to  bail.^^ 

In  Iowa,  in  the  case  of  Hight  v.  U.  S.,  Morris  Rep.,  407, 
the  court  say :  "A  prisoner  under  an  indictment  for  murder 
cannot,  as  a  matter  of  right,  claim  to  be  admitted  to  bail 
on  habeas  corpus.  An  indictment  furnishes  no  presumption 
of  guilt  against  a  prisoner  when  he  is  upon  his  trial,  but,  so 
far  as  it  regards  all  intermediate  proceedings  between  the 
indictment  and  trial,  it  furnishes  the' very  strongest  possible 
presumption  of  guilt  The  provisions  of  our  habeas  corpus 
act,  so  far  as  they  require  the  hearing  of  original  testimony, 
contemplate  cases  where  no  indictment  has  been  found. 

"  The  finding  of  the  grand  jury  is  conclusive,  so  far  as  to 
control  proceedings  up  to  the  time  of  trial  before  the  petit 
jury." 

On  the  other  hand,  in  South  Carolijia^  affidavits  were 
received  on  the  question  of  guilt,  and  bail  allowed.     State 
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y.  HUlf  1  Const.  Rep.,  242.  Smithy  J.,  dissented:  He, 
however,  admitted  the  potver  of  the  court,  but  denied  the 
propriety  of  its  exercise. 

And  in  the  case  of  The  State  v.  J3i7Z,  3  Brevard^  89,  it  was 
held  that,  after  a  bill  of  indictment  found  for  a  capital 
felony,  the  defendant  may  be  admitted  to  bail  at  the  dis- 
cretion of  the  Court  of  General  Sessions,  and  that  court 
may  hear  and  consider  affidavits  tending  to  show  that  the 
prosecution  was  instituted  from  malice  or  mistake. 

In  Texas,  prior  to  her  annexation  to  the  United  States, 
it  was  decided  in  the  case  of  The  Republic  v.  Wingatey  Dec. 
Term^  1846,  that  after  an  indictment  for  murder  the  prisoner 
was  entitled  to  an  examination  of  the  witnesses  as  to  his 
guilt  or  innocence,  upon  an  application  for  bail.  The  9th 
section  of  the  Texas  Bill  of  Rights,  before  cited,  seems  to 
have  been  intended  as  an  affirmance  of  the  principle  of 
this  decision.  Yarborough  v.  The  State^  2  Texas,  519. 
.  In  Indiana,  it  is  said  that  the  indictment  should  not  be 
taken  as  conclusive  of  the  grade  of  the  offence,  in  deter- 
mining the  question  of  bail,  because  upon  an  indictment  for 
murdtr  in  the  firzt  degree,  the  accused  may  be  convicted  ofmur^ 
der  in  the  firtt  or  second  degree,  or  of  manslaughter — the 
last  two  offences  not  being  **  capital."  Lum  v.  The  State,  3 
Porter,  393.  Under  the  provisions  of  the  statute  in  that 
state,  it  is  held  that  after  indictment  on  habeas  corpus, 
where  the  prisoner  admits  the  legality  of  the  arrest  and 
detention,  but  claims  the  right  to  give  bail  for  his  appear- 
ance, witnesses  may  be  summoned  and  the  court  proceed 
fully  to  investigate  the  case  on  this  point,  lb. 
In  ViBGiNiA,  if  a  prisoner,  remanded  for  trial  by  the 

*  examining  court  to  the  superior  court  on  a  charge  of  felony, 
apply  to  the  latter  court  to  be  let  to  bail,  on  the  ground  that 
there  is  only  a  slight  suspicion  of  his  guilt,  an  indictment 

found  against  him  and  the  judgment  of  the  examining  court 
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are  not  conclusive  against  the  application.  Commonwealth  r. 
Ruthejfordj  5  Rand.f  646. 

In  New  York,  where  there  is  no  constitutional  provision 
on  the  subject,  the  English  practice  has  been  pursued,  of 
denying  bail  after  indictment  found,  though  the  power  of 
the  court  to  admit  to  baU  in  such  a  case  is  not  understood 
to  be  denied.  The  People  v.  McLeod,  1  KtU,  377 ;  The 
People  V.  Martin^  1  Parker  Cr.  Rep.^  191. 

And  in  the  case  of  The  People  v.  Hyler  and  others^ 
2  Parker  Or.  Rep.,  570,  it  was  held  that  on  a  motion 
to  admit  to  bail,  on  an  indictment  for  murder,  the 
court  would  consider  the  testimony  taken  before  the 
coroner  and  grand  jury,  but  would  not  hear  further 
proof  either  by  affidavits  or  oral  testimony  tending 
to  establish  the  innocence  of  the  defendants  as  affect- 
ing the  question  of  baiL 

And  the  same  practice  appears  to  have  been  adopt- 
ed in  the  courts  of  the  United  States.  On  Bun^s 
trial,  after  indictment,  the  defendant,  on  the  question 
of  his  right  to  be  admitted  to  bail,  proposed  to  show 
that  the  indictment  against  him  had  been  obtained 
by  perjury ;  but  Ch.  J.  Marshall  thought  it  inadmis^ 
sible  after  indictment  found,  and  refused  to  let  him  to 
bail  1  Burr's  Trial,  310. 

So  in  the  case  of  The  United  States  v.  Rusty  3 
Wash.  C.  C.  Rep.,  224,  the  defendant  being  indicted 
for  piracy,  his  counsel  proposed  to  go  into  evidence 
against  him,  to  show  that  he  ought  to  be  bailed; 
but,  per  Washington,  J.,  "The  bill  of  indictment 
being  found,  we  do  not  feel  ourselves  at  liberty  to 
inquire  mto  the  evidence  against  hun/' 
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There  is  certainly  great  force  in  the  suggestion  of 
the  court  in  Indiana,  3  Porter,  393,  that  the  indict- 
ment should  not  be  taken  as  conclusive  of  the  grade 
of  the  offence.  The  indictment  may  be  for  murder 
in  the  first  degree,  an  offence  not  bailable ;  the  true 
offence  and  the  conviction  under  the  indictment  may 
be  for  manslaughter,  an  offence  which  is  bailable.  The 
distinction  between  the  two  offences  depends  upon 
questions  of  law  upon  which  the  grand  jury  may  be 
whoUy  uninstructed.  To  refuse  then  to  look  beyond 
the  indictment  on  the  question  of  bail  is  greatly  to 
embarrass  the  prisoner's  constitutional  right,  and  in 
some  cases  must  operate  as  a  practical  denial  of  it 

In  the  late  case  of  The  People  v.  Hyler  and  others, 
2  Parker,  570,  above  cited,  the  court  did  not  hold 
that  the  mere  finding  of  the  indictment  precluded 
inquiry ;  and  they  did  examine  the  testimony  taken 
before  the  coroner,  and  that  taken  before  the  grand 
jury  upon  which  the  indictment  waa  found. 

Upon  what  principle  can  the  rejection  of  the 
additional  testimony,  offered  on  the  single  question 
of  bail,  be  justified  in  such  a  case  t  If  any  evidence 
should  be  considered,  why  not  all  that  may  tend  to 
inform  the  judgment  of  the  court  t  Must  the  pre- 
liminary examination  before  the  coroner,  taken  sud- 
denly with  a  view  to  commitment  only,  and  the  evi- 
dence taken  before  the  grand  jury,  ex  parte  and  in 
secret,  be  conclusive  upon  the  prisoner  on  his  motion, 
to  be  allowed  his  constitutional  or  common  law  right 
of  baU! 

The  court  advance  as  a  reason  for  rejecting  the 
testimony  offered  by  the  prisoner  that  "  to  open  the 
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Chrwmut4imccf  met  amMtected  n/A  ike  tmerils  cf  the 
pro9eaitwm.  It  is  said  by  Mr.  HilL  in  his  note  to 
3  HilL  671.  duu  *^  independendy  of  and  collateral 
to  the  merits  on  which  the  pix^secndon  is  founded, 
there  are  several  circumstances,  whether  arising  before 
or  after  indictment^  which  mav  endde  to  bail.  One 
is  a  clear  want  of  jurisdiction  over  the  subject  mat- 
ter.  The  Peap/e  v.McLeod.  I  Hi/l  406;  25  TTend^  57^ 

^So  if  the  facts  returned  be  falsified;  as  if  the  officer 
return  an  order  of  commitment  or  process  for  a  crime 
not  bailable,  when  in  fact  it  is  for  some  other  crime 
which  is  bailable.  So  if  a  prisoner  be  not  indicted 
within  the  time  required  by  statute,  or  if  indicted  be 
not  tried  as  speedily  as  he  is  by  statute  entided,  in 
which  instances  he  may  be  discharged  or  bailed,  as 
the  case  may  require.  State  v.  Stalmaker,  2  Brev. 
Rep.,  44. 
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^  It  is  said  if  the  prisoner  be  so  sick  as  to  be  in  danger 
of  his  life,  he  may  be  bailed,  even  after  indictment 
for  murder;  though  bail  was  denied,  the  sickness 
not  endangering  life.  KirKs  case^  5  Mod.,  454.  Bail 
was  allowed  on  this  ground  in  a  case  of  piracy,  after 
indictment,  though  the  sickness  was  not  immediately 
dangerous.  United  States  v.  Jones,  3  Wash.  C.  C.  Rep.^ 
224.  In  cases  of  crime  not  capital,  bail  is  sometimes 
allowed  at  any  time  before  trial,  with  consent  of  the 
attorney-general  or  district  attorney.  1  Chitty  Cr. 
Law,  129  ;  Selfridge  Tr.  Pamphlet.  If  a  jury  have 
disagreed  in  such  a  case,  and  been  discharged,  and 
the  case  appear  to  be  one  on  which  they  might  fairly 
80  disagree  without  perverseness,  that  may  also  form 
a  ground  for  bail.  Goodwin's  case,  5  City  Hall  Rec., 
11,  49,  52 ;  1  Wheel.  Cr.  Cos.,  443.  So  where  an 
indictment  is  plainly  frivolous,  as  if  it  be  for  a  crime 
not  known  to  the  law,  the  prisoner  may,  perhaps,  be 
let  to  bail"  [and,  perhaps^  instantly  and  absolutely 
discharged]. 

In  order  to  warrant  a  discharge  because  of  delay 
in  bringing  on  the  trial,  the  state  must  be  in  fault. 
Bird  V.  The  State,  1  How.  Miss.  Rep.,  163;  State  v. 
Marco,  Charlt.  Rep.y  24 ;"  [see  also  Tfte  State  v. 
Rogers,  7  Louis.  Rep.,  382 ;  Ex  parte  Simonton,  9  Port.y 
390 ;  State  v.  Buych,  2  Bay,  563.] 

The  prisoner  may  be  bJHled  where  the  prosecution 
is  unreasonably  delayed,  or  where  he  may  be  in 
danger  of  losing  his  life,  either  by  famine  or  danger- 
ous distemper,  &c.,  unless  he  be  bailed.  Bac.  Ahr., 
Baily  Cr.  Cos.,  D. 

The  indisposition  upon  which  the  court  will  bail, 
must  be  a  present  indisposition,  arising  from  the  con- 
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^finement  and  not  from  any  constitutional  or  feunily 
distemper,  or  from  the  act  of  the  prisoner.  Rtx  v. 
Wyndham,  1  8.  P.,  4;  Cou^.,  333 ;  11  Leigh,  665, 
Archer's  case,  6  GratL,  705. 

Where  several  indictments  were  founded  on  one 
criminal  transaction,  and  might  have  been  all  included 
in  one  indictment,  though  prosecuted  as  several 
offences  and  the  prisoner  was  acquitted  in  one  case, 
it  was  held  that  it  afforded  such  a  presumption  of  his 
innocence  in  the  others  as  entitled  him  to  be  bailed* 
GhreerCs  case,  2  Leigh,  677 ;  SUUe  v.  Simmons,  19  Ohio 
Rep.,  139. 

But  mere  disagreement  of  the  jiuy  does  not  entitle 
the  prisoner  to  be  let  to  bail  in  Ohio,  19  Ohio  Rq^^ 
139. 

4.  Inquiry,  after  conviction.  At  common  law  the 
prisoner  might  be  let  to  bail  afrer  conviction  if  that 
appeared  to  be  erroneous.  2  Hawk.  P.  C,  1 75 ;  1  Bac. 
Ahr.,  353. 

In  Mississippi,  a  prisoner  after  conviction  in  a  case 
not  capital,  may  be  discharged  from  imprisonment  on 
bail  to  appear  and  abide  the  sentence  of  the  court. 
Davis  V.  The  State,  6  How.  Miss.,  399. 

The  right  of  a  prisoner  to  bail,  after  conviction,  is 
governed  by  the  rules  and  practice  of  the  conunon 
law ;  and  the  power  of  the  court  ought  to  be  exercised 
with  great  caution.  Ex  parte  Dyson,  25  Miss.,  356- 

The  prisoners  constitutional  right  after  conviction 
in  non-eoccepted  cases.  It  has  been  made  a  question  in 
those  states  where  there  is  no  express  limitation  as 
to  time,  whether  the  prisoner  could  claim  to  be  let 
to  bail  as  a  matter  of  constitutional  right,  and  it  has 
been  variously  decided. 
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The  provision  in  the  Constitution  of  North  Caro- 
lina is  as  follows :  '^  All  persons  shall  be  bailable  by 
sufficient  sureties,  unless  for  capital  offences  where 
the  proof  is  evident  or  presumption  great.'' 

In  that  state  in  the  case  of  The  State  v.  Ward^ 
2  Hawks.^  443,  it  was  held,  on  appeal  to  the  Supreme 
Court,  to  be  discretionary  with  the  court  to  bail  the 
prisoner  after  conviction  for  an  offence  not  capital ; 
and  that  bail  should  be  refused  unless  the  case  be 
very  doubtful  on  the  merits. 

In  Louisiana  the  constitutional  provision  on  the 
subject,  (108M  Art.)  is  identical  with  that  in  North 
Carolina.  The  same  question  decided  in  2  Hawks.y 
443,  arose  in  the  case  of  "  Longworthy  praying  for  a 
writ  of  Habeas  Corpus^'  7  La.  Rep.,  24,  in  1852.  In 
that  case  it  appears  the  prisoner  was  prosecuted  for 
larceny,  convicted  and  sentenced.  He  then  took  an 
appeal,  in  the  nature  of  a  writ  of  error  to  the  Supreme 
Court  The  general  assembly  had  passed  a  law  in 
effect  denying  the  right  to  bail  after  conviction,  not- 
withstanding an  appeal  pending. 

The  question  was  as  to  the  prisoner's  constitutional 
right  to  bail,  during  the  pendency  of  the  appeal. 
The  court  say :  "  The  convention  in  providing  by 
the  108th  Art.y  for  the  liberty  of  the  citizen,  though 
accused  of  crime,  must  have  referred  to  the  princi- 
ples of  bail  in  criminal  cases  as  they  existed  at  the 
time  of  the  adoption  of  the  Constitution,  It  becomes 
necessary  therefore,  by  a  thorough  search  to  ascer- 
tain what  those  principles  were." 

They  find  that  the  courts  and  .judges  at  common 
law  exercised  an  unbounded  discretion  to  bail  or 
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Tobat  Tfy  iiuL  ^-vriauim  tsrxun  nies  to  guide  it^ 
TnijssL  ifiK  ^ppsr  itdBL  ^fsvdfid  ^vniii  jfeiiloiisy  by  a 
pcici^ue  'SBisihcaaDf  a:  jn>srrr/  jmd  prdOBad:  ^^The  pea- 
jiike  of  LoidffiKiifc  iicT^  -aiBTBiarc-  br  liteir  ecHisdtiitifln 
refiszamidc  iii^'  ckKs^oL.  sod  eiLbi^^  the  liberty  of 
'tbt  ^BSMBL  irr  dtidiisnz<p:  Trig  '  mH  pecBGBis  shall  be  bail- 
aliik:  Inr  sEfioksm  f(ci«^  nziletf  ior  capital  criSfeaceB, 
viier&nieprc«af  i^eridem-orpneHEmo^^  and 

dtte  {XTiili^  ^  liie  ^viii  «£  isabeas  oorpus  shall  not 
be  sQfpeanded  imless  miifsi  ia  cases  of  rdidUon  or 
ioxMSQSk  die  pci^  sa^Err  iDav  require  iL' 

-A  j»dg*  or  «««  aiLd«i«d  to  issoe  awritof 
habeas  ccvpus.  cii2ZKtt  tberefote  reAise  bail  by  snffi- 
caeot  sored^  except  for  csj^ial  ofileiices,  where  the 
proof  is  erideaii  or  [x^esiimpdoii  great 

^  It  is  the  coiisdtiitioiial  right  of  the  {Kisoner  to 
demand  it,  and  it  is  not  in  the  discretion  of  the  jadge 
to  Aenx  iL 

**  Does  the  oonTiction  of  the  prisoner  deprive  him  of 
this  constitutional  right !  A  conviction  did  not 
deprive  the  judges  of  the  power  to  bail  according  to 
their  discretion  at  common  law.  Str^  9,  531,  794 ;  2 
Shower,  ^^  ;  Salk.,  60. 

**  In  many  of  the  states  an  appeal  or  writ  of  error  is 
allowed  by  law,  to  obtain  relief  fix>m  an  improper 
conviction.  Where  that  means  of  relief  is  accorded 
until  the  appeal  or  writ  of  error  can  be  tried,  the 
party  prosecuting  it  has  often  been  bailed,  notwith- 
standing his  conviction.  1  Caines  -R,  148,  72 ;  1 
Wlieeler  Cr.  Cos.,  431.  In  some  states  express  pro- 
vision is  made  by  law  enabling  convicts  to  give  bail 
until  their  appeal  or  writ  of  error  is  tried.     Miss. 
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Rev.  St.,  138,  Mass.  Rev.  St.,  763.  And  it  is  prob- 
able that  in  most  of  the  states  where  appeals  or  writs 
of  error  are  allowed  in  criminal  cases,  similar  relief 
is  extended  to  prisoners  either  by  statute  or  by  the 
practice  of  their  courts,  by  suspending  the  execution 
of  the  sentence  and  all  the  eflfects  of  the  conviction 
during  the  pendency  of  the  appeal  or  writ  of  error : 
otherwise  the  hope  of  relief  would  be  attended  with 
certain  evil,  rendering  its  advantage  doubtful.  The 
case  of  The  State  v.  Ward.  2  Hawks.,  443,  is  a  deci- 
sion directly  in  point  against  the  application  in  the 
present  case.  We  cannot  so  interpret  the  clause  in 
our  Constitution,  the  words  of  which  are  plain,  unam- 
biguous and  imperative  'that  all  persons  shall  be 
bailable  by  sufficient  sureties  unless,'  &c.  They  are 
entitled  to  be  bailed  as  a  matter  of  right,  and  the 
judge  has  no  discretion  except  in  fixing  the  amount 
of  the  security. 

"  The  prisoner  is  not  undergoing  the  sentence  of  the 
law  for  his  crime,  but  is  a  prisoner  awaiting  the  final 
determination  of  his  case  by  the  Supreme  Court,  to 
which  the  63d  Art.  of  the  Constitution  allows  him  to 
appeal." 

Let  to  bail,  $5,000. 

One  judge,  the  court  consisting  of  four,  dissented. 
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It  has  been  seen  that  at  comman  law,  the  writ  of 
habeas  corpus  might  be  granted  on  the  appli- 
cation of  the  husband,  parent,  guardian  and  master 
for  the  purpose  of  inquiring  into  any  alleged  ill^al 
restraint,  respectively,  of  the  wife,  chUd,  ward  or 
apprentice 

The  object,  it  will  be  observed,  in  such  cases  is  not 
to  enforce  a  right  of  custody ;  but  to  remove  unlaw- 
ful restraint  The  party  thus  interested  in  the 
custody  will  be  presumed  to  represent  the  wishes  of 
the  person  restrained,  so  far  as  to  enable  him  to  set 
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the  remedial  power  of  the  court  in  motion.  But  the 
right  properly  speaking,  extends  no  farther  than  that 
In  the  case  of  adults,  other  than  idiots  and  luna- 
tics, where  the  writ  issues  at  the  instance  of  one 
claiming  the  custody,  the  court  makes  no  order  in 
relation  to  the  custody,  but  leaves  the  person  brought 
up  free  to  go  where  he  or  she  pleases.  If  the  writ 
issues  at  the  instance  of  the  person  restrained  to  be 
set  free  from  a  legal  custody,  the  court  may  discharge 
or  remand  according  as  it  finds  the  custody  to  be 
legal  or  illegal,  and  if  legal  whether  grossly  abused 
or  not. 


SECTION  n. 

HUSBAND  FOB  HIS  WIFE. 

In  the  case  of  Rex  v.  Clarksouj  1  Str.j  447,  Dibley 
pretending  to  have  married  Mrs.  Turberville,  a  lady 
of  fortune,  took  out  a  habeas  corpus  directed  to  her 
guardians,  commanding  them  to  bring  her  into  court 
When  she  was  brought  into  court,  and  the  return  had 
been  read,  the  chief  justice  asked  her  if  she  desired 
to  be  taken  out  of  the  hands  of  the  person  she  lived 
with  and  go  with  Dibley  \  She  denied  him  to  be 
her  husband,  and  desired  she  might  continue  with  her 
guardians. 

The  Court.  "  We  have  nothing  to  do  to  order  her  to  go 
with  Dibley,  but  only  to  see  that  she  is  under  no  illegal 
restraint ;  all  we  can  do  is  to  declare  that  she  is  at  her  lib- 
erty to  go  where  she  pleases ;  but  lest  this  writ  be  made  use 
of  by  Dibley  as  a  means  to  get  her  abroad  and  seize  her,  we 
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win  mder  our  wpaasS  t»  wan;  mf&a.  hex  bflOK  te 

vaamz  and  ao  ig  wa» 'fane  in. Lad:^ FtMTMFt  Bacfclg^s 

la  die  ease  of  iZer  t.  JI£xb£  1  Bmrr^  542^  die  wift 
iasned  st  die  mscsnee  of  t&e  Lmlwiid  §ar  Ids  wife 
d&ertaed  to  lier  modsier.  On  die  retom  h  appeared 
diere  haA  beei  arciel»  of  sepantwa  executed  in 
whiA  die  brwhanil  had  gg^enanted  ^iie^ei  todistmb 
Iier  or  any  person  widi  w&Qfl[i  de  dioidd  fire.*  It 
wa»  sQ^vested  diat  die  wm  Itad  been  obtained  by 
die  kasband  widi  a  Tiew  of  aciiing  ber  bjfiireeor 
for  iofne  odier  bod  porpose. 

Tbe  ecKXTt  held  die  ajgreemenl  lo  be  a  formal 
rennneialioQ  bj  die  busbaod  of  bis  marital  rigbt  to 
sexze  her.  or  force  her  bad:  to  fire  with  him.  And 
they  said  that  any  attempt  of  the  hnsband  to  Btaae 
her  would  be  a  breadi  of  tbe  peace,  and  that  any 
attempt  by  the  husband  to  molest  her  in  ber  present 
return  firom  Westminister  Hall  woold  be  a  contempt 
of  the  court. 

They  told  the  lady  she  was  at  full  liberty  to  go 
where  and  to  whom  die  pleased. 

In  such  a  case  a  court  of  Chancenr  will  interfere 
by  injunction  to  restrain  the  husband  fitmi  infrii^^ing 
his  covenant  Sanden  v.  Rodway^  13  Eng.  haw  amd 
Eq^  463. 

But  even  without  articles  of  separation,  if  the  wife 
voluntarily  leaves  her  husband  and  remains  absent 
without  any  restraint,  the  husband  is  not  entitled  to 
the  writ  of  habeas  corpus. 

This  point  was  determined  in  a  late  case,  Ex  parte 
SandUands,  12  Eng.  Law  and  Eq.,  463.     In  that  case 
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a  rule  nisi  had  been  obtained  on  the  application  of 
Mr.  ^andilands,  for  a  writ  of  habeas  corpus  to  bring 
up  the  body  of  his  wife.  It  appeared  by  the  affida- 
vits, upon  which  the  rule  was  founded,  that  Mrs. 
Sandilands  was  staying  with  her  son,  against  whom 
the  application  was  made,  by  her  own  consent,  and 
that  no  coercion  or  imprisonment  had  been  used 
towards  her,  except  that  it  was  suggested  that  she 
was  incapable  of  exercising  a  sound  discretion  and 
that  her  son  used  undue  influence  over  her.  The 
court  hesitated,  being  of  opinion  that  this  was,  in 
effect,  an  indirect  mode  of  suing  for  a  restitution  of 
conjugal  rights ;  but  the  case  of  The  King  v.  Mead, 
1  Burr.j  642,  being  cited,  they  reluctantly  granted  a 
rule  to  show  cause. 

Lord  Camp^ll,  Ch.  J. :  ''  The  court  granted  this  rule 
with  very  great  reluctance,  and  against  the  impression  of 
every  member  of  it ;  but  we  were  told  that  there  was  an 
authority  which  supported  the  application,  and  as  we  always 
feel  a  great  tenderness  in  dealing  with  writs  of  habeas  corpus, 
we  acceded  to  the  application  for  a  rule  nisi. 

"That  rule  has- now  been  discussed,  and,  after  hearing  the 
argument,  I  think  it  should  never  have  been  granted.  This 
invaluable  writ  could  always  be  obtained  where  a  person 
had  been  improperly  deprived  of  liberty.  From  the  earliest 
times,  before  the  habeas  corpus  act,  a  writ  issued  in  such 
cases,  calling  upon  the  party  detaining  to  show  cause  if  any 
just  cause  existed  for  the  detention ;  but  this  was  always  on 
the  supposition  that  liberty  was  interfered  with.  Here  this 
lady  is  living  with  her  son  by  her  own  free  consent,  and  is 
under  no  restraint  whatever.  Whether  her  husband  can  or 
cannot  compel  her  return  is  a  question  alieno  foro.  We 
have  no  jurisdiction  on  that  subject.  If  this  writ  were  to 
go  and  the  lady  were  to  be  produced  before  us  in  court,  she 
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would  bo  at  perfect  liberty  to  return  to  her  son  as  at  pro- 
iHint«  if  fiho  HO  pleased,  and  we  could  make  no  order  for  her 
to  livo  with  her  husband.  If  she  has  no  good  cause  for 
livittg  absent  from  him,  he  may  have  a  decree  in  the  Eccle- 
ftiantieal  Court  for  her  to  return  and  live  with  him. 

**  The  rase  of  an  infant,  to  which  allusion  has  been  made, 
in  i\\\itp  diflbront,  because  there  the  parent  has  the  right  to 
th«  cuHtody  of  the  child,  and  if  the  infant  is  of  tender  years, 
thi*  iHHU  t  will  order  it  to  be  delivered  to  its  father.  But  a 
hM9tb«ind  has  no  sucli  right  at  common  law  to  the  custody  of 
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^   ^%at****  -¥ '  '*<**»  iM^t-  ■MinwMfji  M  mmiktrin  tkt  writ 


V  IW*w  ^^  f^stnfimi  turessary  to  •  auiharize  the 
^^^   Xh^  u?j^  \^''  tW  writ  of  habeas  corpus  in  this 

s^t^A!!^  v^^  c<*5*:V!s.  uitinr^  ;?oim^  modification  of  the  general 
kW^  v^j^'  tt;u^>rts!<v:;ttit>ut^  atid  an  extension  of  the  ori- 

It^  W^tjti^  im^^icfuHmitffU  vs^u^y  impcffts  a  restraint 
^^>afc]t>u'v  !K^  rih^  wtjiitset^  oif  ch^  prison^?r ;  and  the  writ 
v^*  iWs/itiS.  cvt^^dj^  wti*^  ^t<t^<ed  ai5  a  n^medy  for  Am, 
^  W  atvt>tv\i  ;3ic  'ii^  tusfC;iuiw.  to  :wt  him  at  libeitv, 

irs>iu  i,h%)  IuvthI  cus>ixKtv  bos:?  bt?%iix  tnmtoL  at  kftst  fer 
Uw  ;iui |>ot^^  yjt  villaw  my:  th^  wrtt  tw  osssose;.  SiS  eqmra- 
tvac  iv  uupi'ifi>^HUii\jUt;   liUtL  thd  dxiinr  olT  r^tSDnsED^  to 
5a4ca  cUiSiiAiy,  ^.^  o^uivaitjat  rx)  a  wtj>h.  t5i>  btf  tSc^e* 
It  !i^ky  bv*vu  iwid  ilxM  rix\i  wnt  onii^  nuc  vJittr  i 
without  iH'ivity  vh'  ui%>  child.  Tfm  Fwpk  t. 
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3  HiM,  399;  but  against  its  express  wishes.  Common- 
wecUth  y.  Hamilton^  6  Mass.,  273. 

**  To  confine  the  writ  of  habeas  corpus  at  common 
law,"  said  the  j%dge,  In  the  matter  of  Mitchell j  R.  M. 
Charl.f  489,  "  exclusively  to  cases  of  illegal  confine- 
ment would  be  destructive  of  the  ends  of  justice.  ^  I 
apprehend  it  is  not  going  too  far  to  say,  that  the 
interests  and  welfare  of  society  require,  that,  under 
peculiar  circumstances,  the  fact  that  the  child  of 
tender  years  is  detained  improperly  from  the  person 
entitled  to  its  possession  is  sufficient  ground  to  main- 
tain  the  writ  of  habeas  corpus." 

To  the  same  effect,  were  the  observations  of  Patte- 
son,  •/.,  in  Ex  parte  McClellan^  1  Dowl.  P.  C,  81 : 
"  With  respect  to  the  argument,  that  some  force  or 
improper  restraint  must  be  used  in  order  to  autho- 
rize the  court  to  remove  an  infant  from  the  custody 
of  any  one,  the  authorities  referred  to  show  that  it  is 
not  necessary  that  any  force  or  restraint  should  exist 
on  the  part  of  the  person  having  the  custody  of  the 
mfant  towards  it." 

In  the  case  of  Mercein  v.  The  People^  25  Wend., 
64,  Bronson,  J],  said :  "  For  all  legal  purposes  the 
child  is  in  the  custody  of  those  with  whom  it  lives." 

2.  Nature  and  extent  of  the  jurisdiction.  **  The 
father  may  obtain  the  custody  of  his  children  by  the 
writ  of  habeas  corpus,  when  they  are  improperly 
detained  from  him ;  but  the  courts,  both  of  law  and 
equity,  will  investigate  the  circumstances  and  accord- 
ing to  sound  discretion,  and  will  not  always  and  of 
course  interfere  upon  habeas  corpus,  and  take  a  child, 
though  under  fourteen  years  of  age,  from  the  posses- 
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BBD  oF  B  linrd  pencm  snd  defirar  it  ow  to  the  fiither 
WWDK  -OK-  ^nH  of  ibe  c-Hld.  Hirr  wiD  consult  the 
3XK£DBDvir  of  EH  Trr&cTTL  if  it  be  <tf  sufficiently  mature 
«pe  ic*  TD^r  1  :«r  iifieHl  asd  even  coAol  the  right  of 
'die  fc^igr  t?  tLt  T>c*{«!«e«i«dotxi  and  education  of  his 
fhTdL  irtkcsi:  Tiir  ii£r=re  of  liie  case  appean  to  wairant 

The  ziKrzre  az^d  extant  of  the  jurisdiction  under 
the  wrr:  ct  b&beas  corpus  in  this  class  of  cases  have 
BomeCETK^  been  «TK4Lr-ii  of  in  tenns  of  great  iudefi- 
nxteIlesl^ :  and  soiDetiznes  a  plenitude  of  power  has 
been  exerv^isei  whkh  it  might  be  difficult  completely 
to  defend. 

The  court  or  iudj^«  in  these  cases,  exercises  a 
degree  of  €<}uity  jurisdiction :  but  it  is  fieur  short  of 
the  power  exercised  by  a  court  of  equity  sitting  as 
the  representative  of  the  sovereign  in  the  character 
of  parens  patria. 

Before  proceeding  to  notice  the  difference  between 
the  jurisdiction  under  the  writ  of  habeas  corpus  and 
that  under  a  bill  in  equity  in  reference  to  the  custody 
of  infants,  it  may  be  observed, 

1st.  The  power  of  a  judge  or  other  officer  in 
vacation,  in  respect  to  the  custody  of  infants,  when 
the  jurisdiction  under  the  writ  is  conferred  in  general 
terms  and  without  particular  qualifications,  is  the 
same  as  that  of  a  court  of  general  jurisdiction  in 
term  when  acting  under  the  writ  alone. 

2d.  The  powers  of  a  judge  or  court  of  law  are  the 
same  as  those  of  a  chancellor  or  court  of  equity  un- 
der the  writ  It  has  sometimes  been  supposed  that  a 
chancellor  or  a  court  of  equity  possessed  ampler 
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powers  under  the  writ  of  habeas  corpus,  than  a  judge 
or  court  of  law  could  exercise. 

But  this  is  a  mistake.  The  jurisdiction  in  such 
cases  and  the  powers  under  the  writ  are  "  exactly  the 
same."  Crotole't/s  case,  2  Swanst,  Rep,,  79 ;  Lyons  v. 
Blenheim,  Jac,  245,  n. ;  Matter  of  Wolhtonecraft,  4 
John.  C.  R.,  80.  In  the  case  of  The  People  v. 
Mercein,  8  Paige,  47,  the  Chancellor,  observed  :  "The 
right  to  the  guardianship  of  an  infant  cannot  be  tried 
upon  a  habeas  corpus.  The  Court  of  Chancery  upon 
such  a  writ  will  exercise,  in  disposing  of  the  custody 
of  the  infant,  its  discretion,  upon  the  same  principles 
which  regulate  the  exercise  of  a  similar  discretion  by 
other  oflBcers  and  courts,  who  are  authorized  to  allow 
the  writ  in  similar  cases." 

The  grounds  upon  which  courts  of  equity  proceed, 
in  questions  of  parental  custody  are  more  numerous, 
and  sometimes  of  a  different  character  from  those 
upon  which  orders  in  habeas  corpus  are  founded. 

"  Although  in  general  parents  are  intrusted  with  the  cus- 
tody of  the  persons  and  the  education  of  their  children,  yet 
this  is  done  upon  the  natural  presumption  that  the  children 
will  be  properly  taken  care  of,  and  will  be  brought  up  with 
a  due  education  in  literature  and  morals,  and  religion  ;  and 
that  they  will  be  treated  with  kindness  and  affection  ;  but 
whenever  this  presumption  is  removed,  whenever  (for 
example)  it  is  found  that  a  father  is  guilty  of  gross  illtreat- 
ment  or  cruelty  towards  his  infant  children  ;  or  that  he  is  in 
constant  habits  of  drunkenness  and  blasphemy,  or  low  and 
gross  debauchery ;  or  that  he  professes  atheistical  or  irreligi- 
ous principles ;  or  that  his  domestic  associations  are  such  as 
tend  to  the  corruption  and  contamination  of  his  children ; 
or  that  be  otherwise  acts  in  a  manner  injurious  to  the  morals 
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or  interests  of  his  children ;  in  every  soch  case  the  Court 
Ji  '  'haucttnr  will  interfere  and  deprive  him  of  the  custody 
oi  jis  oiiiidren*  and  appoint  a  suitable  person  to  act  ss 
^naniian  jud  take  care  of  them,  and  to  superintend  their 
euucacioo.     :Siory  Eq.  Jmris,^  ^  1341. 

•  ■  Tie  Court  of  Chancery*  says  Lord  Hard  wicke  in  Bviler 

'^^  F^-ntmuM*  JmifUr.  302, '  has  a  general  right  delegated  by 

*titf  ;n>wrn,  J»  iKirens  patriae  to  interfere  in  particular  cases 

or  iit"  Mwdc  of  wch  as  are  incapable  to  protect  them- 


*    3uc  ttwm  mnm  cm  a  smii  depending  lehitiYe  to  the  infimt 
jr  iu(>  v«Gkt««.  Ui  tiucide  the  court  to  this  jurisdiction.'  i&, 

"  ji  :ue  viaiw  jf  ^.i/tjiey  v.  The  Jhiie  rfBea^artt  3  Emg. 
S^^  S'u  jLv^  \0^  which  was  a  proceeding  in  chancery, 
^jcti  'cT.auu  :u  iiscussing  the  subject  of  the  jurisdiction  of 
%    vurr  .*(  juaucvpr  in  these  cases,  says:  *So  much  has 
'.««fe^^;.  vr-.a  ^tvreuce  oi  tiiis  subject  as  to  make  it  not  alto- 
^•^:!«r  twxsMieu  t  :u  say  something  on  the  nature  of  the  law, 
s^  .v^¥\i^tt  -ittcviic  and  child,  which  is  administered  in  this 
.x'urf.     I  io  ippraieud  tiiac  notwithstanding  all  the  doubts 
:u%  n«ir  ;jx:^c  ji^  3t>  ditf  origin  of  this  jurisdiction,  it  will 
^   w  aL:\«  .u  >;•  .uw4.»4ucety  necessary  that  such  a  jurisdiction 
>^'a;x^  .  VM.     ^V'ca  rtsspect  to  the  doctrine  that  this  autho- 
-.^     ,H-v*Lt^  a;    :de  liin^  «  parens  patriae,   exercising  a 
v«:r9^rv'\:vu!  ,>y  oiii^i^  wn?urt»  ic  has  been  observed  at  the  bar, 
.:!a.    :tv  OL*ui-t    )«!►  :KfC  e3u?rcised  that  jurisdiction,  unless 
>t>xtv    :Kr^   .v:«s^  9nj{wrnr  belonging  to  the  infant  to  be 
^Mw.'vt   ctu^    ^4    .11   riiis  court.    Now  whether  that  be  an 
^x'vrsfcAix'  ^'vw  H  :ae  ^a\v  jc  30C:  whether  it  be  founded  oa 
^'Yo^  ^  ji«;  H^^iMrx'&tf  say^iii  tiie  case  ot  Butler  Y.Frtanan^ 
%3^\^'.  5iK>^     .u«i£  :aera  3iU2$c  be  a  suit  depending  relative 
.V  uc  tuauc  ^  .)!» (^s(a»/  V^piving^  however,  the  latter 
%vrt;V  ^uKT  ,v  wtiac  :atf  court  is  to  do  with  respect  to  the 
tuuiuv>i«*itvv  >/i^    u^c^v   ^^  whether  it  arises  out  of  a 
jvw^s^tx   ^*  ^ucaec  'ib:aa»  aaoieiy*  that  the  court  must 
^^v  ^tffw*;^  '4x  ^^Mfr  Qd  extfcvise  this  jurisdictioD ;  that  is 
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a  question  to  which  perhaps  sufficient  consideration  has  not 
been  given.  If  any  one  will  turn  his  mind  attentively  to 
the  subject  he  must  see  that  this  court  has  not  the  means 
of  acting,  except  where  it  has  property  to  act  upon.  It  is 
not,  however,  from  any  want  of  jurisdiction  that  it  does  not 
act,  but  from  a  want  of  means  to  exercise  its  jurisdiction ; 
because  the  court  cannot  take  on  itself  the  maintenance  of 
all  the  children  in  the  kingdom.  It  can  exercise  this  juris- 
diction usefully  and  practically  only  where  it  has  the  means 
of  doing  so ;  that  is  to  say,  by  its  having  the  means  of  apply- 
ing property  for  the  use  and  maintenance  of  the  infants. 

**  If  this  court  has  not  the  power  to  interpose  what  is  the 
provision  of  the  law  that  is  made  for  the  children  ?  You 
may  go  to  the  Court  of  King's  Bench  for  a  habeas  corpus  to 
restore  the  child  to  the  father ;  but  when  you  have  restored 
the  child  to  the  father,  can  you  go  to  the  Court  of  King's 
Bench  to  compel  that  father  to  subscribe  even  to  the  amount 
of  five  shillings  a  year  for  the  maintenance  of  that  child  ? 
A  magistrate  may  compel  a  trifling  allowance,  but  I  do  not 
believe  that  there  was  ever  a  mandamus  from  the  Court  of 
Bang's  Bench  upon  such  a  subject.  It  is  an  eligible  thing 
tiiat  children  of  all  ranks  should  be  placed  in  this  situation, 
that  they  shall  be  in  the  custody  of  the  father;  although, 
looking  at  the  quantum  of  allowance  which  the  law  can 
compel  the  &ther  to  provide  for  them,  they  may  be  regarded 
as  in  a  state  little  better  than  that  of  starvation. 

"  The  courts  of  law  can  enforce  the  rights  of  the  father, 
bat  they  are  not  equal  to  the  office  of  enforcing  the  duties 
of  the  father.  Those  duties  have  been  acknowledged  in 
this  his  Majesty's  court  for  centuries  past." 

No  judge  or  court  in  a  simple  habeas  corpus  pro- 
ceeding assumes  any  such  amplitude  of  jurisdiction. 
They  do,  however,  act  upon  some  of  the  grounds 
upon  which  the  Court  of  Chancery  proceeds.  But 
it  is  not  to  be  forgotten  that  their  proceeding  is  empha- 
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tically  a  summary  one,  and  that  its  chief  end  and  aim  is 
to  relieve  from  illegal  restraint.  It  acts  upon  the  pre- 
sent actual  condition  of  the  parties  and  for  the  present 
It  does  not  undertake  to  prescribe  what  their  future 
relations  shall  be.  It  takes  care  that  the  infant  shall 
not  leave  the  court  under  injurious  custody,  and 
expects  that  the  custody  to  which  it  is  committed 
will  continue  while  the  circumstances  shown  in  evi- 
dence remain  imaltered,  but  it  does  not  command  that 
it  shall  thus  continue.  Orders  have  sometimes  been 
made,  it  is  true,  of  a  somewhat  more  mandatory  and 
prospective  character,  but  they  do  not  appear  to  rest 
upon  very  satisfactory  ground 

Tlie  true  idea  was  very  nearly  expressed  by  the 
court  In  the  matter  of  Kottman,  2  Hill  C.  R^  363 : 

''  Perhaps  it  might  be  more  correctly  said  that  the  office 
of  the  court,"  on  habeas  corpus,  *'  is  to  discharge  the  infiint 
from  illegal  restraint,  and  the  discretion  is  to  protect  the  in/ant 
in  refuming,^^ 

The  distinction  between  the  powers  of  a  court  of 
common  law  and  a  court  of  equity  is  stated  by  Lord 
Redesdale,  in  Wellesley  v.  Welleslej/,  2  Blight  N.  S^ 
126,  thus: 

"  The  care  of  the  person  to  protect  from  violence  belongs 
to  the  Court  of  King's  Bench,  but  the  care  of  the  person 
with  respect  to  education,  does  not  belong  to  the  Court  of 
King's  Bench,  and  the  Court  of  King's  Bench  disclaims  any 
such  right ;  therefore  as  to  the  care  and  protection  for  the 
purpose  of  education,  it  belongs  to  this  court  (of  Chancery) 
which  has  exercised  the  jurisdiction.  The  same  view  of  the 
matter  was  taken  in  Ex  parte  Skinner^  9  Moore^  278,  in  the 
Common  Pleas  by  Best,  Ch.  J.,  who  said :  *In  cases  of 
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similar  applications  to  the  Court  of  King's  Bench  they 
generally  refer  the  parties  to  a  master  in  chancery  who  may 
ascertain  whether  there  is  sufficient  property  to  provide  for 
the  support  of  the  child,  or  whether  it  might  be  made  a 
ward  of  that  court  or  he  might  appoint  a  guardian  to  take 
care  of  it ;  and  that,  therefore,  appears  to  me  to  be  the  wisest 
course,  at  all  events  our  authority  can  only  be  coequal  with 
that  of  the  Court  of  King's  Bench.  But  the  Court  of 
Chancery  has  a  jurisdiction  as  representing  the  King  pare7i8 
patrutf  and  that  court  may  accordingly,  under  circumstances, 
control  the  right  of  the  father  to  the  possession  of  his  child 
and  appoint  a  proper  person  to  watch  over  its  morals  and 
see  that  it  receives  a  proper  education ;  and  if  a  sum  equiva- 
lent to  its  maintenance  can  be  obtained  the  Lord  Chancellor 
will  order  it  to  be  done  without  inquiring  where  the  funds 
are  to  come  from.' 

**  Lord  Eldok  also  said,  Jac,  264:,  that  where  the  infant 
was  a  ward  of  the  court  there  were  many  circumstances  to 
which  he  could  give  attention,  which  could  not  weigh  witK 
him  on  a  habeas  corpus  alone,  without  any  cause  in  court. 
He  said  also  that  he  apprehended  that  the  jurisdiction  which 
he  had  upon  a  habeas  corpus  was  exactly  the  same  as  if  it 
was  before  a  judge,  and  that  a  judge  attended  to  nothing 
but  cruelty  or  personal  ill-usage  to  the  child  as  a  ground 
for  taking  it  from  its  father.  But  where  there  toas  a  cause  in 
court  there  were  many  other  considerations  to  be  attended 
to,  as  in  the  case  then  under  discussion,  where  an  aunt  of 
the  children  made  an  appointment  in  their  favor,  which  slie 
would  not  continue  if  they  resided  with  their  father.  The 
Lord  Chancellor  proceeded  to  say  that  he  could  not  attend 
to  that  circumstance  on  a  writ  of  habeas  corpus,  but  in  a 
eamte  it  might  have  some  weight. 

"  Lord  Eldok  here  states  that  a  judge  at  common  law  in 
considering  the  question,  whether  an  infant  shall  be  taken 
from  the  custody  of  its  father  or  not,  does  not  attend  to 
anything  as  a  ground  for  such  removal  except  cruelty  or 
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personal  ill-usage  to  the  child.  But  we  shall  find  that  this 
is  too  limited  a  rule  unless  we  give  the  words  *  oruelty  or 
personal  ill-usage'  a  wider  sense  than  that  which  they 
usually  bear,  and  make  them  embrace  cases  of  moral  con- 
tamination ;  for  a  well  founded  apprehension  that  a  female 
infant,  for  instance,  will  by  residence  with  its  father  be 
exposed  to  moral  pollution,  is  sufficient  to  deprive  him,  at 
common  law,  of  the  right  to  the  custody  of  the  child." 
Forsyth  an  Custody  of  Infants^  56* 


SECTION  IV. 

GENERAL  BULES  AS  TO  CUSTODY  OF  LEGmUATE  CHILDBEK. 

In  exercising  the  jurisdiction  in  habeas  corpus  the 
following  principles  deduced  from  the  cases  are  of 
general  application: 

1st.  The  court  is  in  no  case  bound  to  deliver  the 
child  into  the  custody  of  any  claimant,  or  of  any 
other  person ;  but  may  leave  it  in  such  custody  as  the 
welfare  of  the  child  at  the  time,  appears  to  require. 

2d.  In  controversies  between  parents  for  the  cus- 
tody of  their  legitimate  children,  the  right  of  the 
father  is  held  to  be  paramount  to  that  of  the  mother; 
but  the  welfare  of  the  child  and  not  the  technical 
legal  right  is  the  criterion  by  which  to  determine  to 
whom  the  custody  of  the  child  shall  be  awarded. 

3d.  In  controversies  between  parents  for  the  cus- 
tody of  their  illegitimate  children,  the  right  of  the 
mother  is  paramount ;  but,  as  in  the  last  case,  the 
welfare  of  the  child  and  not  the  technical  legal  right 
determines  the  custody. 

4th.  In  all  cases,  if  the  child  has  arrived  at  the  age 
of  discretion  it  will  be  permitted  to  elect  in  whose 
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costody  it  will  remain,  provided  its  choice,  under  the 
circumstances,  does  not,  in  the  opinion  of  the  court, 
lead  to  an  improper  custody. 

In  some  of  the  states  the  order  in  these  cases,  as 
will  be  seen  hereafter,  has  been  held  by  the  courts  or 
declared  by  statute,  to  have  the  force  of  res  adjudicata. 
In  others,  where  a  repetition  of  the  application  may 
be  permitted,  the  decision  is  entitled  to  weight  on  the 
question  of  allowing  a  second  hearing,  according  to 
the  fullnefls,  fairness,  patience  and  judgment  with 
which  the  proceeding  shall  appear  to  have  been 
heard  and  considered. 

It  is  not  the  object  of  the  proceeding  to  establish  a 
permanent  custody,  nor  has  the  order  anywhere  been 
adjudged  to  be  re^  adjudicata,  except  for  so  long  as 
the  material  circumstances  existing  at  the  time  of  the 
order  remain  unchanged.  Yet  the  order  in  its  effects 
may  reach  far  into  the  future,  and  the  court  therefore, 
proceeds  with  that  circumspection  which  it  would 
exercise  if  its  continued  obligation  were  to  be  a  term 
or  a  probable  consequence  of  the  mandate. 

The  question  of  custody  between  the  conflicting 
claims  of  parents,  being  one  of  discretion  rather  than 
strict  law,  the  duty  of  determining  it  is  not  only 
important  in  all  cases,  but  in  some  exceedingly  deli- 
cate and  embarrassing.  The  welfare  of  the  child  is 
the  object  to  be  secured,  and  that  requires  attention 
to  many  circumstances ;  such  as  its  sex,  age,  health 
and  social  position  as  affected  by  that  of  its  parents ; 
its  just  expectations  of  property  from  them  or  either 
of  them  or  from  others ;  and  the  state  of  its  morals  and 
education,  and  the  surest  means,  under  the  circiun- 
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Stances,  of  secnring  for  it  that  discipline  and  instruc- 
tion necessary  to  qualify  it  for  that  station  in  life 
which  the  parents,  had  no  controversy  arisen,  it  may 
reasonably  be  supposed,  would  have  desired  and  been 
able  by  their  fortune  or  industry  to  prepare  it  to 
occupy. 

The  comparative  qualifications  also  of  the  parents 
to  provide  for  these  various  wants  require  considera- 
tion, such  as  their  temper,  morals,  habits,  judgment 

It  cannot  be  otherwise  than  that  there  should  be 
some  diversity  of  opinion  upon  questions  addressed 
so  much  as  these  are,  to  the  discretion  of  the  court, 
to  that  rule  of  judgment  which  is  graduated  by  the 
individual  experience  and  observation  of  the  judge. 

It  will  be  no  disqualification  to  the  judge,  if  from 
that  experience  he  can  testify  upon  the  one  ^hand, 
how  precious  is  the  devoted  mother's  love,  how  vigi- 
lant and  how  self-sacrificing  her  care ;  and  upon  the 
other,  how  salutary  is  the  loving  father's  correcting 
hand,  how  disinterested  and  wise  his  ever  ready 
counsel  and  how  instructive  his  own  consistent  Ufa 

The  following  cases  drawn  firom  the  English  and 
American  reports  will  exhibit  the  spirit  of  the  law 
upon  this  subject  more  satisfactorily  than  any 
condensed  statement  of  the  points  decided  could 
possibly  da 
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SECTION  V. 

SPIBIT   OF  THE  ENGLISH   CASES  ON  CONFLICTING   CLAIMS  OF 
PABENTS  FOR  THE   CUSTODY   OF  THEIR  CHILDREN. 

The  leading  case  upon  this  subject,  and  which  has 
been  generally  approved  and  followed  in  the  Ameri- 
can courts,  is  that  of  Rex  v.  Delaval  and  others^  3 
Burr.,  1434 ;  1  W.  BL,  409,  S.  C,  determined  in  1763. 
It  was  in  that  case  that  the  rule  was  distinctly 
declared  under  the  writ  of  habeas  corpus,  to  be  "  The 
court  is  bound  ex  dehito  justitice  to  set  the  infants  free 
from  an  improper  restraint :  but  they  are  not  bound 
to  deliver  them  over  to  anybody  nor  to  give  them 
any  privilege.  This  must  be  left  to  their  discretion, 
according  to  the  circumstances  that  shall  appear 
before  them.'' 

«*  In  this  case  it  appeared  that  Anne  Catley,  about  18 
years  of  age,  who  was  produced  in  court  by  Sir  Francis 
Del&val,  in  obedience  to  a  writ  of  habeas  corpus  directed  to 
him,  had  been  bound  when  about  15,  by  her  father  appren- 
tice to  Bates  a  miLsic  master.  During  her  apprenticeship 
being  then  about  17,  she  was  debauched  by  Sir  Francis, 
and  was  at  the  time  of  applying  for  the  writ  by  her  father, 
notoriously  kept  by  Sir  Francis,  actually  resided  in  his  house 
and  publicly  rode  out  on  his  horses  attended  by  his  servants. 
On  the  hearing  she  declared  her  attachment  to  Sir  Francis, 
and  her  unwillingness  to  go  home  with  her  father,  who 
thereupon  attempted  to  seize  her  in  court,  but  was  not  per- 
mitted, and  was  reprimanded  for  the  contempt. 

Lord  Mansfield  referring  to  the  cases  of  Rex  v.  Clarkson 
and  others^  Str.y  444;  Rex  v.  Johnson^  Str.^  679,  and  Rex  v. 
Smithf  Str.f  982,  said  that  "  he  thought  what  was  done  by 
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aizr>>f»  7:CL  The  «^juis  "iiar  -v^s^  y^sonrsd  in  ?ii«  booka» 
^  iaTr*»  le^n  3ia<ie  istf^  )f  Ji  tggTTrfnTng  Tnfm^ 

-^  la  ihe  Itk  <aae  ^e  inhnr  vis  x  siairaancue  J^QVng 
^t7  -iria  J77<»fi  7TC3.  liar  x'lannan.    A  3ian  rlainnwl  Iicr  m 

'S^  '±e  marragg  i^  i&isr^  imt  'iie^  •m«ii)i  hoc  de&vcr  her 
*>i  The  aian  -cr  icfr  'r^tsfmiui  •ichoTO  iHowinc  ^ii^  nmnjce* 
Sie  '.hivK  TA  RflLixn  T^di  iier  znacmaa :  azui  Ae  eoort  apes 
bexnir  inAimeft  -  ±ac  Tse  aiaa  iiai  a  <xaucL  n>  kxk  her/  Kflk 
a  Tip«uf  aume  v^jca  iisr.  *:<>  pr>ce<x  iis. 

-*-  Ll  ihe  fecnoiir  ii^-^  t-  Jikajmu  lite  difii  was  too  joong 
%i  j  L(ig!^  3>r  iaeif ;  tee  -iras  3«k  !n»»e  dian  9  or  10  or  «§  sooie 
ae»!i^i:i3  ttj.  fix  j'^aa  vtd :  biu  tiaLiinly  nee  old  enoo^ 
Z0>  i^xerdae  i^t  ^i£zi««r:  oc  rua'  own.  And  diere  was  s 
I«ru  r^arSan  400<x:i:T««i  br  aer  ficher :  and  therefore  it 
wv  rasx  zty  lec  die  jenL  rsarraa  take  her,  as  she  was  too 
TORog  to  juice  Syr  ikenteiL  Tbe  nanfiaa  appointod  in  that 
ca*^  & T  the  fpirtnal  co^zn.  was  nodiiBe  at  all :  fiir  thef 
^i^/oizx  an  J  botfj  riariL&s.  in  inas  coon,  ior  the  mexe  pur- 
pose of  ar^pearlL^. 

*-  L.  :Le  tLini  case.  Rex  r.  5Bi:i«  the  child  wanted  hot  six 
w€ek«  o(  11.  And  dxac  case  was  detennined  ri^t  (barring 
the  dictruEd  that  were  used  in  it) ;  for  the  court  were  cer- 
tainlr  right  in  refasng  to  deliver  tbe  infant  to  the  father,  rf 
whoie  design  in  applying  for  tbe  castodv  of  his  child,  thejr 
had  a  bad  o{Hnion. 

**  Tbe  true  rule  is,  *  That  tbe  court  are  to  judge  upon 
the  circumstances  of  the  particular  case,  and  to  gire  their 
directions  accordingly.' 

^'  Let  tbe  girl  therefore  be  discharged  from  all  restraint, 
and  be  at  liberty  to  go  where  she  wilL  And  whoever  shall 
ofier  to  meddle  with  her,  redettndo^  let  them  take  notice  that 
ttiey  do  it  at  their  peril.  But  I  see  no  reason  in  this  case  to 
send  an  officer  with  her  to  protect  her,  upon  a  mere  appre- 
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hension  or  supposition  that  anybody  will  behave  improperly 
upon  the  occasion." 

The  English  cases  might  be  left  here,  for  the  equi- 
table doctrine  maintained  in  this  case,  has  been  com- 
monly practiced  in  this  country  and  may  now  be 
considered  as  thoroughly  incorporated  in  the  Ameri- 
can common  law. 

The  English  courts  however  it  is  said,  have  repu- 
diated this  doctrine,  and  some  recent  cases  are  fre- 
quently cited  as  proof  of  it,  which  do  not  however 
fully  sustain  the  assertion.  Before  adverting  to  those 
cases,  mention  should  be  made  of  Blissefs  case  Lqffl.j 
748,  occurring  a  few  years  after  that  of  Rex  v.  Dela- 
val.  That  was  a  habeas  corpus  issued  at  the  suit  of 
the  father  of  the  child.  The  return  showed  that  the 
child  who  was  six  years  old,  was  by  choice  with  her 
mother  who  lived  separate  from  her  husband.  At 
Chambers  before  Mr.  Justice  Aston,  the  father  threat- 
ened to  take  the  child  by  force  if  it  was  not  delivered 
to  him,  and  the  justice  threatened  to  commit  him. 
It  appeared  the  father  was  bankrupt,  and  the  mother 
was  forced  to  live  separate  from  him  on  account  of  ill- 
treatment  ;  also,  that  the  child  was  likely  to  receive 
an  improper  education  with  the  father,  and  was  not 
well  used. 

Lord  Mansfield  said :  "  The  court,  if  the  parties  are 
agreed,  will  make  no  determination.  If  the  parties  are  dis- 
agreed, the  court  will  do  what  shall  appear  best  for  the 
child ;  jSx  on  a  boarding  school  and  th^  court  will  have  no 
objection.  Let  the  child  in  the  mean  time  stay,  so  that  the 
rule  may  be  made  with  the  concurrence  of  the  family. 
The  natural  right  is  with  the  father ;  but  if  the  father  is  a 
bankrupt,  if  he  contributed  nothing  for  the  child  or  family 
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"iie    misst'^  sumiMss.  "tie  »iur  '^rll  joc  "iimiL  is  rfyir  duK 

'^ofiTB  •!£  !ommoa  jskw  in  Kntrana  aavp^  Eenoimecd 
dift  •ix.ixrijie  )f  die  liaw'jetiinL  -vtuii  was  <:Ianiie«i  bjr 
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In.  die  •^.ade  •:it  &*g  7.  Z>f  JLaaugruIe^  o  Eizst,  220, 

die  •iemxuianc.  die  dioar  ot  die  eniLL  iiaii  torciblj 
iSLkao.  die  ♦rhiTii,  dien  ei^hc  ini;>iiciii}  oLd,  from  ill 
mijdi^  whi)  ksui  ^parazai  at^neii  firom  hizxi  on 
ai^coixnc  'it  Q-nresirmeni.  azui  kepc  die  ciiild^  wIkmh 
iKe  wa«  nur^in^.  widi  hi7.  In  tielivefia^  die  jndg^ 
mi^ir.  Lord  E^'ItfiiMTon^i,  Ck,  JL  j;uii : 

-^  We  'inw  at}  inctif«»fii»s  to  cfae  iSaidTSitace  of  tke 
£ithi»r.  Biir  iie  ija  ^±e  penoa  endrled  bj  lav  to  the  enstodj 
ot*  ilia  ciiilii.  I:  iie  ^<::ie  ihac  liAz  co  chie  decrizneac  of  the 
thi^kiL  che  i!^!^  Till  prrjc^:^  die  child :  bar  diere  Is  no  pre* 
;i»u:e  zl^z  :iie  eLil-i  hiia»  c-^^a  Lnjareii  tor  want  of  Dortoreor 
in  anj  othigir  re^pe:'.  PLea  he  h^Tiag  a  legal  right  to  the 
cti^,r^ij  of  die  »:hIliL  anfi  cot  having  abated  that  right,  is 
entitleil  to  hare  it  nszoreti  to  him.^ 

In  Ex  parte  McCUUan,  1  DoieL  P.  t\  85,  Patte- 
son,  J.,  iiaid :  ~  The  ea^e  of  Blissett  Lqft.^  748,  was 
doubted  a  great  deal  by  the  court  of  Common  Pleas 
in  the  ca^  of  Ex  parte  Skinner,  an  infant,  in  which 
the  court  doubted  i|s  authority  so  to  interfere,**  and 
in  the  case  of  The  People  v.  Porter,  1  Duer,  718^ 
the  court  say  that  Blissett's  case  was  ^^  in  effect  over- 
ruled  "  in  Ex  parte  Skinner. 
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But  Mr.  Forsyth,  in  his  work  on  the  Custody  of 
Infants,  65,  very  justly  remarks,  that : 

"The  report  of  Ex  'parte  Skinner  does  not  state  any 
expression  of  doubt  on  the  part  of  the  court  as  to  the 
authority  of  Blissett's  case.  The  exact  words  there  used  by 
Best,  Ch.  J.,  were  the  following,  and  they  contain  the  only 
allusion  that  was  made  to  the  decision  of  Lord  Mansfield : 
*  I  was  referred  to  Blissett's  case,  and  it  certainly  is  extremely 
strong  to  show  that  the  power  of  assigning  the  custody  of 
a  child  brought  before  the  Court  of  King's  Bench  was  dis- 
cretionary, if  the  father  appeared  to  be  an  improper  person 
to  take  it ;  and  I  therefore  thought  that  the  most  prudent 
course  would  be  to  assign  it  over  to  the  care  of  a  third  per- 
son, which  was  acceded  to  by  both  its  parents.  But  it 
now  appears  that  the  father  has  removed  the  child  and  has 
the  custody  of  it  himself;  and  no  authority  has  been  cited 
to  show  that  the  court  has  jurisdiction  to  take  it  out  of 
such  custody  for  the  purpose  of  delivering  it  to  its  mother/ 

"  The  distinction,  therefore,  that  seems  to  be  here  taken 
is  this,  that  so  long  as  the  infant  is  not  in  the  custody  of  the 
father,  the  court  will,  under  certain  circumstances,  prevent 
him  from  obtaining  possession  of  it ;  but  if  he  has  already 
got  possession  of  the  child,  the  court  will  not  interfere  to 
take  it  from  him,  at  least  unless  there  be  apprehension  of 
ill  treatment  or  moral  contamination  by  him." 

In  Ex  parte  McClellan,  Patteson,  •/.,  did  not  dis- 
sent from  the  doctrine  laid  down  in  Blissefs  case.  He 
said,  "  It  is  not  necessary  to  say  to  what  extent  that 
case  is  an  authority.  I  do  not  mean  to  say  that  this 
court  has  not  authority  so  to  do" —  L  e.y  to  change 
the  custody  of  the  child  and  to  take  it  from  the 
father. 

In  Rex  V.  Greenhill,  4  Ad.  and  El.f  624,  the  mother  had 
separated  herself  from  her  husband,  on  account  of  the  open 
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and  srowed  adultenr  of  tiie  Istter,  aad  she  had  taken  awsy 
widi  her  her  three  ehildren,  iemales,  aiecd  reaipeciiwely  fire 
jesn  amd  ^  half^  firmr  and  a  halfl  and  two  aod  a  half^  to  the 
hooae  of  their  m^«»mal  grandmother,  where  they  were 
wm£ng  at  die  cnne  when  Xr.  GreenhiD  obtmed  a  writ  of 
babeaa  corpoa.  commanding  h»  wife  to  pfodace  the  bodies 
of  bk  thiee  duldren  he6we  P^tteaoo,  J.,  at  his  bowe.  It 
WM  sUted  OQ  affidavits^  and  not  denied  br  Mr.  Greenbill, 
ttat  wfaoi  he  obtained  the  writ  be  was  firing  under  a 
fagoed  name,  with  a  woman  who  paand  as  bis  wife  at  a 
lodging  in  London,  and  that  be  acknowledged  that  the 
adnkerj  was  still  continuing.  It  was  also  stated,  that  he 
could  at  any  time  have,  and  had  in  feet  had,  access  to  hk 
children,  where  they  then  were.  The  grandmoQier  deposed, 
tiiat  if  the  children  were  placed  with  their  fiitber  there  was 
great  probabOitr  that  they  would  be  bnraght  into  contact 
with  a  female  of  an  abandoned  and  profligate  character, 
Mr.  Justice  Patteaon,  after  taking  time  for  consideration, 
ordered  that  the  children  should  be  delivered  up  to  the 
fttber. 

**The  order  was  made  a  rule  of  court,  but  Mrs.  Greenhill 
refused  to  give  up  the  children,  and  a  rule  nisi  was  obtained 
for  an  attachment  against  her  for  contempt.  She,  however, 
in  the  same  term  obtained  a  rule  nisi,  calling  upon  Mr. 
Greenhill  to  show  cause  why  the  order  of  Patteson,  J., 
should  not  be  set  aside  and  the  rule  making  it  a  rule  of 
court  discharged. 

«« The  matter  thus  came  before  the  court  Mrs.  Greenhill 
had  already  instituted  proceedings  (which  were  then 
pending),  in  the  Ecclesiastical  Court  for  a  divorce  and 
alimony. 

<* Affidavits  were  put  in  on  behalf  of  Mr.  Greenhill,  in 
which  he  stated  that  be  had  offered,  if  his  wife  would  for- 
give him,  to  live  with  her  whenever  she  wished,  and  to  give 
up  his  adulterous  connection,  but  without  success ;  that  the 
duldren,  if  taken  out  of  his  custody  would  lose  materially 
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by  family  arrangements,  which,  to  his  knowledge  and 
belief,  would  essentially  affect  their  future  interests ;  that 
hiB  wife  had  no  means  of  supporting  them ;  that  the  child- 
ren, if  separated  from  him,  would,  as  he  believed,  be 
brought  up  in  detestation  of  him,  and  that  his  mother  was 
a  very  proper  person  to  be  intrusted  with  them  ;  that  he 
Dover  contemplated  for  a  moment  depriving  his  wife  of  the 
privilege  she  had  as  a  mother  of  seeing  her  children  and 
had  repeatedly  expressed  himself  to  her  to  that  effect ;  that 
he  had  never  taken  either  of  his  children  near  to  his  mis- 
tress's residence,  or  his  mistress  to  his  own  house,  or  any 
other  place  where  his  wife  or  children  were,  nor  had  he 
entertained  the  thought  of  bringing  his  wife  and  children 
in  contact  with  her.  It  was  afterwards  sworn  by  Mr. 
Greenhill,  that  he  believed  that  Mrs.  Greenhill  had  taken 
the  children  with  her  out  of  the  kingdom. 

*^  On  the  part  of  the  mother  it  was  said,  that  she  was 
willing  to  abide  by  any  direction  of  the  court,  which  might 
leave  her  access  to  her  children.  Upon  this.  Lord  Den- 
man,  Ch.  J.,  remarked :  '  The  children  are  not  in  court;  nor 
have  we  any  certainty  that  the  order  we  might  make 
would  be  complied  with.' 

"The  court  ultimately  discharged  the  rule  obtained  by 
Mrs.  Greenhill,  and  thus  decided  that  the  father  was  entitled 
to  the  custody  of  the  children.  Lord  Denman  said :  *  There 
is  in  the  first  place  no  doubt  that  where  a  father  has  the 
custody  of  his  children  he  is  not  to  be  deprived  of  it  except 
under  particular  circumstances  ;  and  those  do  not  occur  in 
this  case,  for,  although  misconduct  is  imputed  to  Mr. 
Greenhill,  there  is  nothing  proved  against  him  which  has 
ever  been  held  sufficient  ground  for  removing  children 
from  their  father ;  here  it  is  impossible  to  say  that  such 
danger  exists.  Although  there  is  an  illicit  connection 
between  Mr.  Greenhill  and  Mrs.  Graham,  it  is  not  pretended 
that  she  is  keeping  the  house  to  which  the  children  are  brought^ 
or  that  there  is  anything  in  the  conduct  of  the  parties  so 
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ifef  dc«dicvc  ZL  liof  cas^'  vms  £0  shoddng 
to  liir  z>:«^  ftecise  <c  liie  Bra5«ii  pobGc  **  tluit  Ser- 
z*fis*t  T^fimri.  V*  ii§  er^ribsdfi^  biwor.  ahbough 
be  Laid  t:«e»e3L  ii#e  c»TZiae!  i:**-  ilir  hissband,  imme- 
dSaOirJT-  brr.Ti^iii  a  VCZ  Ezno  jiarliaiDent  to  change  the 
Isir  aiid  tii>  Tt^i<^  iLr  i3X»Tb€T  t->  h€T  natural  right  to 
be  prat  Tipc»n  azi  ^iqiialhy  with  b^r  husband  in  rela- 
tion to  the  cainr  and  custodv  of  her  children  within 
the  age  of  nnitnre.  and  finaDy  succeeded  in  carrying 
hi^  bQl  through  both  houses  of  parliament  by  a  large 
majority,  though  it  was  once  defeated  in  the  house 
of  lords."  Per  Walworth^  ChanceUor^  Mrrctin  v.  The 
People^  25  Wend^  64. 

Tliis  law,  which  was  passed  in  1839,  authorizes 
the  Lord  Chancellor,  and  also  the  master  of  the  rolls, 
to  make  an  order  for  the  access  of  the  mother  to  her 
infant  children,  and  if  the  infant  be  within  the  age 
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of  seven  years,  to  make  an  order  that  it  be  delivered 
to  and  ramain  in  the  custody  of  the  mother  mitil 
attaining  such  age. 

A  similar  statute  was  soon  after  passed  in  New 
York,  in  reference  to  which  BronsoUy  J!,  in  the  case 
of  The  People  v.  Chegaray,  18  Wend.,  542,  said  :  "  it 
conferred  a  power  upon  the  Supreme  Court  which  it 
did  not  before  possess ;  and  that  it  was  not  the  object 
of  the  common  law  writ  of  habeas  corpus  to  try  the 
rights  of  parents  or  guardians  to  the  custody  of 
infants,  but  merely  to  deliver  them  from  unjust 
imprisonment,  and  all  illegal  or  improper  restraint." 

The  provisions  of  the  statute  in  New  York  on  this 
point  are  as  follows : 

Sec.  1.  "^When  any  husband  and  wife  shall  live  in  a 
state  of  separation  without  being  divorced,  and  shall  have 
any  minor  child  of  the  marriage,  the  wife,  if  she  be  an 
inhabitant  of  this  state,  may  apply  to  the  Supreme  Court 
for  a  habeas  corpus,  to  have  such  minor  child  brought 
before  it. 

Sec.  2.  •'  On  the  return  of  such  writ  the  court,  on  due 
consideration,  may  award  the  charge  and  custody  of  the 
child,  so  brought  before  it,  to  the  mother,  for  such  time, 
under  such  regulations  and  restrictions,  and  with  such  pro- 
visions and  directions  as  the  case  may  require. 

Sec.  3.  •*  At  any  time  after  the  making  of  such  order  the 
Supreme  Court  may  annul,  vary  or  modify  the  same."  2  R. 
5.,  1852,  p.  332. 

Mr.  Forsyth  observes  that :  **  During  the  debate  in  the 
House  of  Lords  (July  18,  1839,)  on  the  Custody  of  Infants 
bill,  Lord  Denmam,  Ch.  J.,  said :  •  In  the  case  of  The  King 
V.  QreenhilU  which  had  been  decided  in  1836,  before  him- 
self and  the  rest  of  the  judges  of  the  Court  of  King's  Bench, 
he  believed  that  there  was  not  one  judge  who  had  not  felt 
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adiamed  of  the  state  of  the  law,  and  that  it  was  sach  aa  to 
render  it  odious  in  the  eyes  of  the  country.  The  efl^  in 
that  case  was  to  enable  the  father  to  take  his  children  from 
his  yonng  and  blameless  wife  and  place  them  in  charge  of  a 
woman  with  whom  he  cohabited.'  See  Hansard's  Pari. 
Deb^  Vol.  49,  {3d  series,)  p.  493.  But  according  to  tiie 
report  of  the  case,  the  court  thought  that  there  was  no  evi- 
dence that  the  children  were  likely  to  be  brought  into  con- 
tact with  the  father's  mistress.  If  the  fact  had  been  so  the 
decision  would  probably  have  been  different.' "  Forsyth 
Custody  of  Infants,  69,  note. 


SECTION  VL 

SPnUT  OF  THE   AMERICAN   CASES  ON  CONFLICTING  CLAIMS  OF 
PARENTS  FOR  THE  CUSTODY  OF  THEIR  CHILDREN. 

It  is  gratifying  that  the  American  reports  furnish 
no  such  case  as  that  of  Rex  v.  Greenhill,  to  make  the 
judges  "  ashamed  of  the  law." 

Chancellor  Walworth  in  the  case  of  Mercien  v. 
The  People,  25  Wend,,  64,  alluding  to  the  cases  in 
the  English  courts  since  the  days  of  Lord  Mansfield, 
says: 

"  The  American  cases  show  it  to  be  the  established  law 
of  this  country  that  the  court  or  officer  are  authorized  to 
exercise  a  discretion ;  and  that  the  father  was  not  entitled 
to  demand  a  delivery  of  the  child  to  him,  upon  habeas 
corpus,  as  an  absolute  right.  This  was  also  the  law  of 
England  at  the  time  of  the  separation  from  the  mother 
country ;  though  the  decisions  of  the  English  courts  since 
that  period  appear  to  have  gone  back  to  the  principles  of  a 
semi-barbarous  age,  when  the  wife  was  the  slave  of  the 
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husband  because  he  had  the  physical  power  to  control  her, 
and  when  the  will  of  the  strongest  party  constituted  the 
rule  of  right.'* 

In  Ex  parte  Schumpert^  6  Rich,  344,  the  English 
cases  are  commented  on  and  the  American  vindi- 
cated. 

"  This  was  an  application  by  the  writ  of  habeas  corpus 
ad  sub.  by  the  father,  Peter  M.  Schumpert,  for  an  order 
for  the  delivery  to  him  of  his  infant  daughter,  Frances, 
aged  between  four  and  five  years,  who,  it  is  alleged,  was 
unlawfully  detained  by  the  grandfather,  Honori^us  Shep- 
perd,  with  whom  the  mother,  Mary  Schumpert,  wife  of  the 
petitioner  and  daughter  of  Honorius  Shepperd,  resided* 
Two  similar  applications  had  been  made  before  his  Honor 
Judge  O.  Neall.  On  the  first  application,  made  March  19, 
1850,  the  following  order  was  made :  *  The  sheriff  having 
returned  the  writ  of  habeas  corpus,  and  the  parties  appear- 
ing before  me,  and  the  child  being  of  very  tender  years,  a 
little  more  than  a  year  old ;  it  is  ordered  that  for  nurture 
and  care  the  child  remain  for  the  present  in  the  possession 
of  the  mother ;  the  father  to  be  at  liberty  to  apply  hereafter 
for  the  custody  of  the  child  if  he  should  think  proper  so 
to  do.'  ** 

The  second  application,  January  14,  1851,  the 
order  was,  for  the  present  the  child  remain  in  the 
custody  of  the  mother. 

On  the  third  application  it  was  ordered  that  the 
mother,  Mary  Schumpert,  be  permitted  to  retain  the 
possession  of  the  child,  Frances,  and  that  she  be 
responsible  for  its  maintenance,  and  that  Honorius 
Shepperd,  her  father,  do  give  to  the  petitioner,  P.  M. 
Schumpert,  bond  with  sufficient  surety  to  indemnify 
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said  p.  M.  Schumpert  for  all  liability  for  the  support 
and  maintenance  of  the  child.  Bond,  penalty  $5,000. 
Motion  to  reverse  this  order  of  the  circuit  judge 
heard  beforq  the  court.  The  opinion  was  delivered 
by  Whitner,  J. : 

"  The  legal  power  of  the  father  over  his  infant  child, 
irrespective  of  age  and  the  claims  of  the  mother,  has  been 
strongly  pressed  by  the  counsel  for  the  petitioner.  Many  cases 
have  been  adjudged,  principally  in  England,  going  far  to 
deny  to  the  common  law  judge  any  discretion  on  the  sub- 
ject ;  whilst  others,  in  conceding  a  discretion,  have  so  limited 
and  restrained  it  as  almost  to  amount  to  a  denial. 

''  Lord  Mansfield  in  1763,  in  DelavoTs  case,  3  Burr.,  1434, 
laid  down  a  safe  rule  which  has  been  recognized  by  our  own 
case  of  Kottman,  2  HilFs  C.  R.,  363 :    *  That  in  cases  or" 
writs  of  habeas  corpus  directed  to  bring  up  infants  thes 
court  is  bound  ex  debito  justicuz  to  set  the  infant  free  front 
an  improper  restraint,  but  they  are  not  bound  to  deliver^ 
them  over  to  anybody,  nor  to  give  them  any  privilege.^ 
This  must  be  left  to  their  discretion,  according  to  the  cir — 
cumstances  that  shall   appear  before  them.'     And   again^ 
some  ten  years  after,  in  Blissett^s  ca^e,  Lojl.,  748,  he  held  *  thattS 
if  the  parties  disagreed,  the  court  will  do  what  shall  appeal 
best  for  the  child.'     Yet,  as  above  stated,  the  principle 
practice  became   more  stringent.     Those  who  choose 
consult  the  authorities  will  find,  in  order  of  succession,  ihmm 
courts  proceed  from  DeMundeville^s  case,  6  Ea^t,  221,  whe^  " 
the  paramount  title  of  the  father  became  the  favorite 
trine,  although  the  welfare  of  the  child  might  require  t 
mother's  custody,  decided,  I  think,  in  1804,  down   to 
celebrated  case  of  GreenhilU  4  Ad,  ^  EL,  624,  which  i 
shocked  public  sentiment,  that,   under  the  lead  of  disti 
guished   jurists  of  that  day,   an   act   of  Parliament   w 
adopted  more  in  consonance  with  the  dictates  of  humani 
and  sound  reason,  whereby  the  rights  and  feelings  of  t 
injured  mother  were  taken  into  the  account. 
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**  It  IB  a  matter  of  congratulation  that  but  little  additional 
weight  has  been  given  to  this  class  of  cases  by  American 
judges.  In  this  state  we  are  committed  to  no  such  extreme 
doctrine,  and  the  day  of  danger  I  trust  has  passed.  Pursu- 
ing the  rule  of  Lord  Mansfield,  we  have  heretofore  sought  to 
free  the  infant  from  improper  restraint ;  hence  at  the  age  of 
choice  the  infant  is  instructed  and  advised,  and  if  need 
be  protected,  in  his  choice.  Jitdge  Strony  says,  in  3  Masons 
382 :  '  It  is  an  entire  mistake  to  suppose  that  the  court  is 
bound  to  deliver  over  the  infant  to  its  father,  or  that  the 
latter  has  an  absolute  vested  right  in  the  custody.' 

**The  wise  principles  of  the  earlier  English  cases  have 
been  liberally  incorporated  into  our  American  cases  in  the 
several  states,  that  '  it  is  the  benefit  and  welfare  of  the  infant 
to  which  the  attention  of  the  court  ought  principally  to  be 
directed.'  13  Johns.f  418. 

**In  these  delicate  and  difficult  questions,  what  safer 
principle  can  be  adopted  ?  What  parent  can  object  that 
the  welfare  of  the  child  shall  be  deemed  paramount  to  the 
claims  of  either  ?  This  is  the  proposition  made  by  each 
parent,  and  neither  should  condemn  the  practical  operation 
of  the  rule.  D^HatUeville  v.  Sears.  Motion  to  reverse  order 
of  circuit  judge  dismissed." 

The  order  actually  made  in  the  foregoing  case 
appears  more  prospective  and  absolute  than  is  usual 
in  such  cases,  and  approaches  so  nearly  an  order  in 
chancery,  that  it  is  not  so  easy  to  approve  of  all  that 
was  done  as  of  all  that  was  said. 

Pennsylvania.  The  case  of  the  Commonwealth  v. 
Nuttf  1  P.  A.  Brownej  143,  was  decided  in  the  Court 
of  Common  Pleas,  Philadelphia  county,  in  1810  : 

«*  This  case  arose  upon  a  habeas  corpus  taken  out  by  Levi 
Nutt,  the  father,  and  directed  to  Rhoda  Nutt,  the  mother, 
commanding  her  to  bring  Acha  B.  Nutt,  his  daughter,  before 


478  THE  wsrr  of  habeas  coRFua.      [book  n. 

the  court,  together  with  the  came  of  detention.  Shoda 
Nutt  returned,  &c^  *  that  Levi  Nutt,  tiie  father,  waa  an 
immoral  man,  and  neglected  to  maintain  his  family/ 

**  Per  Curiam.  *  The  general  opinion  is  correct,  that  the 
father  has  a  right  to  the  custody  of  his  children.  But  excep- 
tions have  been  very  properly  admitted.  In  the  case  now^ 
before  us  the  court  have  been  furnished  with  the  moat  di»> 
gusting  evidence  of  the  immoral  character  and  conduct  €i 
both  parties.  They  have  quarreled,  broken  up  housekeep- 
ing and  separated.  The  children  have  been  separated  and 
dispersed  into  different  places.  The  mother  at  this  time 
keeps  house  for  Amos  Howell,  a  tavern  keeper  and  married 
man,  who  has  also  parted  from  his  wife.  There  is  too  much 
reason  to  believe  they  live  in  constant  habits  of  adultery, 
and  that  acts  of  the  grossest  indecency  have  been  exhibited 
in  the  presence  and  view  of  the  daughter.  Fiddling,  dancing 
and  frolicking  are  frequent  at  the  house.  This  certainly  is 
not  a  scene  in  which  virtue  and  innocence  can  be  trusted 
with  safety. 

** '  With  respect  to  the  &ther,  his  general  neglect  to  provide 
for  his  children  is  but  too  apparent  and  he  is  at  this  time 
destitute  of  a  settled  habitation ;  his  profligate  language,  in 
the  presence  of  his  wife  and  daughter,  is  too  indelicate  to 
be  repeated. 

"  *  As  the  court  cannot  deliver  Acha  B.  Nutt  either  to  the 
father  or  the  mother,  they  are  precisely  in  the  situation  of 
the  court  in  the  case  of  Ann  Cutley^  3  Burr.,  1436.  But 
here  the  analogy  between  the  two  cases  must  stop.  It  is 
not  our  intention  to  turn  Acha  B.  Nutt  adrifi  upon  the  wide 
world,  and  to  tell  her,  as  the  court  told  Ann  Cutley,  **  you 
are  at  liberty  to  go  where  you  please ;"  but  we  mean  to 
put  her  imder  the  custody  of  a  relative,  where  we  think  she 
will  be  best  taken  care  of,  and  her  mind  and  morals  in  the 
least  danger  of  being  corrupted.  In  the  case  of  Ann  Cutley, 
Lord  Mansfield  stated  the  law  to  be  that  the  court  is  bound 
to  set  infimts  fi-ee  from  any  improper  restraint,  but  they  are 
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not  bound  to  deliver  them  over  to  anybody  or  to  give  them 
any  privilege.  They  must  be  left  to  their  discretion  accord- 
ing to  the  circumstances  that  shall  appear  before  them. 
The  court  has  received  satisfactory  information  that  Ann 
Nutt,  sister  to  Acha  B.  Nutt,  is  a  person  to  whose  custody 
Acha  may  be  with  safety  confided.  They  therefore  direct 
*  that  Acha  shall  remain  in  the  custody  of  her  sister  Ann, 
who  has  consented  to  take  her ;  and  they  do  further  direct 
that  the  said  Ann  shall  permit  the  father  and  mother  of 
Acha  to  see  her  at  all  reasonable  times,  and  that  she  shall 
also  permit  them  to  offer  such  aid  towards  her  support  and 
education  as  they  may  be  able  or  willing  to  contribute. 

«< « We  desire  the  father  and  mother  to  take  notice  that  it 
will  be  at  their  peril  if  they  or  either  of  them  shall  take 
away  or  withdraw  Acha  B.  Nutt  from  the  custody  of  her 
sister  Ann,  where  she  is  now  placed  by  the  order  and 
authority  of  this  court,  and  that  any  infraction  of  this  sen- 
tence  will  be  pimished  according  to  law.' 

«  The  age  of  the  infant  is  not  stated." 

The  case  of  The  Commonwealth  v.  Addicks  and 
Wife,  5  Binn.,  620,  occurred  in  1813,  in  the  Supreme 
Court 

"The  court  upon  the  application  of  Joseph  Lee,  the 
father,  granted  a  habeas  corpus  to  the  defendants  to  bring  up 
two  female  children,  his  daughters,  in  their  custody,  and 
they  were  accordingly  brought  into  court,  under  the  care  of 
their  mother,  Barbara  Addicks,  with  whom,  as  was  stated 
in  the  return,  they  had  lived  ever  since  their  birth.  The 
petitioner  had  been  divorced  from  the  defendant,  Barbara, 
for  adultery.  She  afterwards  married  Addicks.  It  was 
claimed  in  extenuation  of  her  conduct  that  Lee  had  made  no 
provision  for  his  wife  and  family  for  four  years,  that  she  had 
been  compelled  to  keep  a  boarding  house,  &c.,  and  that  she 
bad  educated  the  children  well." 
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TiLOHMAN,  Ch.  J.  ^^  We  have  considered  the  law  and  are 
of  opinion  that  although  we  are  bound  to  free  the  person 
from  all  illegal  restraint  we  are  not  bound  to  decide  who  is 
entitled  to  the  guardianship,  or  to  deliver  infants  to  the  cus- 
tody of  any  particular  person.  But  we  may  in  our  discre- 
tion do  so,  if  we  think  that  imder  the  circumstances  of  the 
case  it  ought  to  be  done.  For  this  we  refer  to  the  cases  of 
The  King  v.  Smith,  2  Stra.,  982 ;  and  The  King  v.  DdavaU 
3  Burr.,  1436. 

''  The  presentcase  is  attended  with  peculiar  and  unfortunate 
circumstances.  We  cannot  avoid  expressing  our  disappro- 
bation of  the  mother's  conduct,  although  so  far  as  regards 
her  treatment  of  the  children,  she  is  in  no  &ult.  They 
appear  to  have  been  well  taken  care  of  in  all  respects.  It 
is  to  them  that  our  anxiety  is  principally  directed ;  and  it 
appears  to  us,  that  considering  their  tender  age,  they  stand 
in  need  of  that  kind  of  assistance  which  can  be  afforded  by 
none  so  well  as  a  mother.  It  is  on  their  account,  therefore, 
that  exercising  the  discretion  with  which  the  law  has 
invested  us,  we  think  it  best  at  present  not  to  take  them 
from  her.  At  the  same  time,  we  desire  it  to  be  distinctly 
understood  that  the  father  is  not  to  be  prevented  from  seeing 
them.  If  he  does  not  choose  to  go  to  the  house  of  their 
mother,  she  ought  to  send  them  to  him,  when  he  desires  it, 
taking  it  for  granted  that  he  will  not  wish  to  carry  them 
abroad,  so  much  as  to  interfere  wdth  their  education." 

These  parties  were  before  the  same  court  three 
years  after  to  have  the  same  question  redetermined, 
2  Serg.  Sf  Rawle,  1 74,  when  the  custody  of  the  chil- 
dren, then  respectively  10  and  13  years  of  age,  was 
transferred  to  the  father,  "  the  children  not  standing 
before  the  court  in  the  same  situation  as  formerly," 
because  they  had  arrived  at  an  age  when  their  morals 
were  in  danger  of  contamination  by  the  mother's  evil 
example.  Per  Barton,  UHautevilles  case,  292. 
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The  UHauteville  case,  decided  by  the  Court  of 
General  Sessions  for  the  city  and  county  of  Philadel- 
phia, in  1840,  was  a  habeas  corpus  proceeding.  The 
writ  was  obtained  July  3,  1840,  by  the  father  to 
recover  possession  of  his  infant  son  not  then  two  years 
old,  and  was  directed  to  his  wife  and  to  her  father 
and  mother. 

This  case  attracted  much  attention  at  the  time  but 
is  chiefly  remarkable  for  the  personal  history  it  con- 
tains of  a  young  American  lady  of  some  fortune, 
venturing,  on  very  short  acquaintance,  less  than  six 
months,  upon  matrimony  in  Europe,  with  "  the  son  of 
a  private  Swiss  gentleman,  a  lieutenant  in  the  mili- 
tia^"  supposed  to  possess  an  adequate  estate.  It  is 
also  somewhat  remarkable  for  the  intolerable  length 
of  the  pleadings  or  **  suggestions,"  as  they  are  called 
under  the  statute  of  1785.  The  marriage  proved  an 
unhappy  one.  The  wife  with  her  husband's  consent 
returned  to  America  on  a  visit,  and  was  delivered  of 
the  son  for  which  the  writ  was  issued.  On  refusing 
to  return  to  her  husband,  he  came  seeking  her  and 
the  child.  She  resided  at  that  time  with  her  father 
in  Massachusetts.  Thinking  the  law  of  Pennsylvania 
**  more  favorable  to  the  preservation  of  the  child  in 
this  country  than  the  practice  in  Massachusetts,"  she 
repaired  with  her  child  to  Philadelphia,  thereby  giv- 
ing a  practical  illustration  of  the  diflference  between 
the  case  of  The  Commonwealth  v.  Briggs,  16  Pick., 
203,  and  that  of  The  Commonwealth  v.  Addicks  and 
wife,  5  Binn.,  520. 

The  court  was  invoked  to  disregard  the  Addicks 
case  as  a  judicial  anomaly,  '*  to  ride  over  it  and  ride 
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it  down ; "  but  it  was  deaf  to  the  entreaty.  So  far 
from  overriding  that  case  it  gave  fiill  play  to  all  ite 
dreaded  principles. 

"  The  reputation  of  a  father "  said  the  court,  "  may  be 
stainless  as  crystal;  he  may  not  be  afflicted  with  the 
slightest  mental,  moral  or  physical  disqualification  firom 
superintending  the  general  welfare  of  the  infant;  the 
mother  may  have  separated  fi-om  him  without  the  shadow 
of  a  pretence  of  justification ;  and  yet  the  interests  of  the 
child  may  imperatively  demand  the  denial  of  the  father's 
right,  and  its  continuance  with  the  mother.  In  this  case 
'  the  tender  age  and  precarious  state  of  the  infant's  health ' 
make  the  vigilance  of  the  mother  indispensable  to  its  proper 
care ;  for  not  doubting  that  paternal  anxiety  would  seek  for 
and  obtain  the  best  substitute  which  could  be  procured,  every 
instinct  of  humanity  unerringly  proclaims  that  no  substitute 
can  supply  the  place  of  her,  whose  watchfulness  over  the 
sleeping  cradle  or  waking  moments  of  her  offipring  ii 
prompted  by  deeper  and  holier  feelings  than  the  most  liberal 
allowance  of  a  nurse's  wages  could  possibly  stimulate.  Not 
yet  two  years  of  age  when  the  writ  of  habeas  corpus  was 
issued,  this  child  has  already  been  the  subject  of  several 
distressing  maladies,  and  has  been  apparently  threatened 
with  others  of  not  inferior  aggravation." 

Indorsed  on  the  writ  of  habeas  corpus. 

"  Decree." 
"And  now,  14  November,  1840,  this  cause  having  been 
heard  upon  the  returns  and  amended  return,  suggestions 
and  further  suggestions,  filed  by  the  respective  parties,  and 
remaining  of  record,  and  upon  the  evidence  written  and 
oral,  adduced  before  the  court,  it  is  considered  that  the 
within  named  infant,  Frederick  Sears  Grand  d'HauteviUe, 
is  not  unlawfully  restrained  of  his  liberty,  or  detained  by 
the  parties  to  whom  the  writ  is  directed,  or  any  or  either 
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of  them,  and,  that  the  said  infant  be  remanded  and  restored 
to  his  mother,  Ellen  Sears  Grand  d^Hauteville,  in  the  said 
writ  named." 

Massachusetts.  One  of  the  most  interesting  cases 
in  this  state  is  that  of  The  Commonwealth  v,  Briggs, 
16  Pick.,  203. 

Shaw,  Ch.  J.  "  This  writ  was  sued  out  upon  the  petition 
of  Samuel  Thacher,  and  directed  to  Mehitable  Thacher  his 
wife,  and  Wales  Briggs  her  father,  requiring  them  to  bring 
in  the  body  of  Samuel  W.  Thacher,  a  child  of  the  petitioner 
and  Mehitable,  between  three  and  four  years  of  age. 

"  Upon  the  return  of  the  writ  it  appears  that  Briggs 
admits  that  his  daughter  with  her  child  are  residing  at  his 
house,  but  he  claims  no  custody  of  the  child.  It  further 
appears  that  the  wife  is  living  separate  and  apart  from  her 
husband  without  any  divorce  or  separation  by  mutual 
agreement ;  and  she  claims  the  custody  of  the  child  on  the 
ground  that  the  father  is  intemperate,  and,  in  other  respects, 
an  unfit  person  to  take  care  of  the  child.  Upon  the  first 
application  for  this  writ,  a  doubt  was  entertained  whether 
the  writ  could  be  properly  issued  against  the  wife  on  the 
application  of  the  husband.  This  doubt  originated  in  the 
well  known  rule,  that  there  can  be  no  adverse  interest 
between  husband  and  wife,  but  that  in  contemplation  of 
law,  the  custody  of  both  wife  and  child  belongs  to  the  hus- 
band and  &ther,  and  is  actually  in  him.  But,  on  conside- 
ration, the  writ  being  in  the  name  of  the  Commonwealth, 
the  technical  objection  of  a  suit  between  husband  and  wife 
is  avoided ;  and  inasmuch  as  the  writ  is  designed  to  secure 
and  promote  personal  liberty,  slight  objections  ought  not 
to  be  entertained.  The  process  may  be  often  useful  and 
highly  beneficial  as  the  only  efficient  and  peaceful  remedy 
for  a  husband  to  obtain  the  custody  of  his  child,  when  he  is 
entitled  to  it.    The  court,  therefore,  are  of  the  opinion  that 
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a  writ  of  habeas  corpus  might  issue  to  a  wife  at  the  instance 
of  her  husband. 

"  On  hearing  the  evidence  the  court  were  satisfied  that 
the  charge  of  intemperance  on  the  part  of  the  husband  was 
not  established.  They  were  of  opinion  that  unless  there 
is  some  justifiable  cause  of  separation,  the  court  ought  not 
to  sanction  the  unauthorized  separation  of  husband  and 
wife  by  ordering  the  child  into  the  custody  of  the  mother, 
thus  separated  and  out  of  the  custody  of  the  fistther.  If 
there  be  any  good  cause  of  divorce,  either  a  vinculo  or  a 
mensa  and  proceedings  are  instituted,  the  court  will  th^i 
take  such  order  as  to  the  custody  both  of  the  wife  and 
children  as  the  circumstances  of  the  case  may  require. 
'As  a  general  ruUy  the  writ  of  habeas  corpus  and  all  action  f^on 
it  are  governed  by  the  judicial  discretion  of  the  court  j  in  direch 
ing  which  all  the  circumstances  are  to  be  taken  into  comide^ 
ration.  In  the  case  of  a  child  of  tender  yearsy  the  good  of  the 
child  is  to  be  regarded  as  the  prominent  consideration.  There 
may  be  cases  in  which  the  court  would  not  interfere  in 
favor  of  a  father  to  take  the  child  firom  any  safe  custody 
to  deliver  it  to  him  ;  as  when  he  is  a  vagabond  and  af^»a- 
rently  wholly  imable  to  provide  for  the  safety  and  wants  of 
the  child.  But,  in  general,  as  the  father  is  by  law  clearly 
entitled  to  the  custody  of  his  child,  the  court  will  so  fiur 
interfere  as  to  issue  the  writ  and  inquire  into  the  circum- 
stances of  the  case,  in  order  to  prevent  a  party  entitled  to 
the  custody  of  a  child,  from  seeking  it  by  force  or  stratagem. 

"And  the  court  will  feel  bound  to  restore  the  custody 
where  the  law  has  placed  it,  with  the  father,  unless  in  a 
clear  and  strong  case  of  unfitness  on  his  part  to  have  such 
custody.  The  unauthorized  separation  of  the  wife  from  her 
husband,  without  any  apparent  justifiable  cause,  is  a  strong 
reason  why  the  child  should  not  be  restored  to  her.  On 
all  the  circumstances  of  the  case,  the  court  are  of  opinion 
that  no  sufficient  cause  has  been  shown  for  taking  the  cus- 
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tody  of  this  child  from  the  father,  and,  therefore,  that  the 
child  be  restored  to  him." 

New  Hampshire.  In  the  case  of  The  State  v.  Smithy 
6  Crreenl.j  462,  a  husband  and  wife  having  separated 
pursuant  to  articles  previously  entered  into,  in  which 
he  had  stipulated,  "if  in  consequence  of  any  ill- 
treatment  by  him  his -wife  should  be  rendered  un- 
happy and  unwilling  to  cohabit  with  him,  and  should 
make  affidavit  that  she  is  so  treated  by  him  as  that 
she  cannot  live  happily  with  him,  then  she  may  live 
separately  from  him  at  her  own  pleasure  and  shall 
be  at  liberty  to  take  the  children  imder  her  own  con- 
trol and  custody  and  keep  them  so  long  as  they,  the 
petitioner  and  wife,  should  live  apart."  The  court 
on  habeas  corpus  sued  out  at  his  request,  ordered 
the  children  into  the  custody  of  the  mother,  pursuant 
to  the  articles  of  separation;  she  living  with  her 
father  and  they  being  of  an  age  to  require  her  care. 
The  eldest  child  was  between  ten  and  eleven,  and 
the  youngest  between  four  and  five  years  old. 

Parris,  J.,  in  deciding  the  case,  said : 

"The  children  being  now  in  the  custody  of  the  mother 
and  in  court  by  her  permission  and  consent,  the  petitioner 
seeks  to  reclaim  them  through  the  interposition  of  the  law, 
alleging  his  paramoimt  right  to  their  custody,  and  that  the 
coxut  is  not  at  liberty,  in  the  exercise  of  any  discretionary 
power,  to  deny  his  petition. 

"  That  the  father  is  generally  entitled  to  the  custody  of 
his  infant  children  is  a  principle  resulting  from  his  obligi^ 
tion  to  maintain,  protect  and  educate  them.  These  are 
duties  thrown  upon  him  by  the  law  of  nature  as  well  as 
of  society,  which  he  is  not  permitted  to  disregard  and 
which  he  could  not  conveniently  discharge  if  the  object  of 
those  duties  were  withdrawn  from  his  control. 
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**T!ie  riatis*  iiaw^ver.  is  zicidur  rnifimrarf. 
Ue.  Iz  (lonxiDsiea  no  longHr  dian.  it  »  pBO||griT  cmcMtd; 
soii  Ttiezieva'  ainueti  or  wtifaLeTa-  due  paraa  has  become 
vnik  by  baamanl  or  pni£iDa  habiciai  hswe  ike  memge- 
■lexu:  aad  inflERieQaa  ef  diiliireL-  ciMztt  ef  apprapriate 
jaarmtHexmL  hasw^  uoq  htfwnryd  w  iattffrre  t#  itliam  die 
ebnae  or  mno^e  dus  aix£j«cs  of  it  JSnmi  die  caetodj  ef  die 
eflSmi fin^  perpmL*^  Tlie  joiIr  dbai  igiieii*  tihe  mdmiilice 
ami  ptoegeA  r  -From  an  examinatkn  of  dioe  andwridea 
I  eooffiier  die  law  wiell  aecded  diat  xl  k  in  die  eoond 
Sacrmeta  of  die  court  x»  alter  die  cuacoJf  of  dieae  mraor 
cfciUren  «r  mc,  and  diac  die  &dier  eamoc  daimdiem  aaa 
auoter  of  r^tt.  In  die  exercne  of  diat  Amtioa,  nnder 
wfaich  I  am  piemmcd  to  act  m  this  caae,  I  camiot  fbfget 
diat  the  eldest  of  these  childrcii  is  a  daughter  leqfinring 
peealiarlj  the  saperinteiidcnce  of  a  modier;  diat  die  odieia, 
ahbongh  malfs,  being  of  tender  years  may  probably  be  aawdl 
governed  and  instructed  by  her  as  by  the  &ditf  »  especially 
as  it  is  in  eridence  from  the  petiticHier^s  witnesses  diat  she 
is  a  ^smart,  indostrioos  woman,  and  a  kind,  good  mother;* 
that  the  parental  feelings  of  the  mother  toward  her  children 
are  natnrally  as  strong  and  generally  stronger  than  those  of 
the  father ;  that  the  separation  of  the  heads  of  this  fiunily 
ha^  been  caosed  by  the  imprudent  conduct"  (he  was  charged 
with  being  the  father  of  a  bastard  child  and  gave  his  notes 
with  sureties  to  settle  it ;  *  imprudent  conduct !')  '^and  that 
by  his  voluntary  act  he  consented,  in  case  of  such  separ^ 
tion,  to  relinquish  to  the  mother  the  right  of  custody  and 
control  of  her  children,  and  conveyed  a  moiety  of  his  real 
estate  in  trust  for  her  support,  and  that  the  residue  of  his 
property  is  mortgaged  and  conveyed  to  indemnify  his  sure- 
ties and  for  the  pajrment  of  his  debts.  All  th^se  conside- 
rations seem  to  require  that  this  application  should  not  be 
granted;  and  in  this  opinion  my  brethren   unanimously 
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Tennessee.  In  the  case  of  The  State^  ex  rel.  Paine^ 
V.  Pavne,  4  Humph.y  523,  it  appeared  that  on  the  Ist 
of  March,  1841,  William  L.  Paine  presented  a  peti- 
tion to  William  C.  Dunlap,  one  of  the  judges  of  the 
Circuit  Court  of  Tennessee,  in  which  he  stated  that 
his  wife,  Eliza  Paine,  had  abandoned  him  and  taken 
with  her  his  three  children,  Henry,  Sarah  and  John, 
minors,  and  that  she  detained  them  from  the  custody 
and  possession  of  the  petitioner  and  prayed  the  issu- 
ance of  the  states'  writ  of  habeas  corpus,  commanding 
the  said  Eliza  to  bring  the  said  children  before  him 
at  a  day  and  place,  &c.  She  filed  her  answer  alleging 
ill-usage,  &c. ;  claimed  the  petioner  was  incompetent ; 
the  children  of  tender  years,  Henry  seven,  Sarah  five, 
and  John  three  years  old.  The  relator  replied  deny- 
ing ill-usage,  &c.  The  proof  showed  relator,  widower, 
having  competent  estate  real  and  personal,  and  three 
children  by  former  wife ;  married  Eliza  Paine  who 
had  some  property.  They  had  three  children  and 
were  both  members  of  the  Methodist  church  at  the 
time  she  abandoned  him.  Some  witnesses  proved 
him  to  be  a  m^n  of  good  moral  character  in  his  public 
deportment.  The  preponderance  of  testimony  was 
that  he  was  hypochondriacal,  peevish  and  capricious, 
and  instances  of  coldness  and  neglect  toward  his  wife 
were  shown.  Both  were  shown  to  be  competent  and 
fit  to  have  the  custody  and  control  of  the  children 
in  most  respects.  The  judge  decided  that  the  chil- 
dren were  not  unlawfully  restrained  and  directed  that 
they  be  restored  to  their  mother,  and  that  the  petition 
be  dismissed  and  relator  pay  the  cost  From  this 
judgment  he  prayed  and  obtained  an  appeal. 
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TuBLEY,  J.  <' Among  the  multiplied  duties  of  a  court 
there  are  none  the  discharge  of  which  is  attended  with 
more  pain  and  regret  than  those  which  interfere  with  the 
domestic  relations  of  husband  and  wife,  parent  and  child. 
This  difficulty  is  increased  by  the  difference  of  the  sources 
from  whence  our  law  is  derived. 

*'  On  the  one  hand  the  common  law  with  its  stem  and 
iron-bound  principles,  based  upon  the  manners  and  customs 
and  thoughts  of  our  ancestors,  a  rude  and  undigested  peo- 
ple of  rough  energy  and  indomitable  pride,  addicted  to 
arms,  and  considering  battle  and  conquest  as  the  only 
great  and  glorious  duties  of  life,  making  all  their  institu- 
tions, civil  and  domestic  subservient  to  these  ends,  giving 
a  paramount  right  to  the  superior  over  the  services,  liberty 
and  even  life  of  the  inferior,  embracing  in  this  view  the 
relations  of  landlord  and  tenant,  husband  and  wife,  parent 
and  child,  guardian  and  ward ;  and  fixing  their  duties  and 
rights  without  regard  to  justice  or  humanity,  upon  the 
principles  of  concentrated  power  upon  which  the  feudal 
system  rested. 

"  On  the  other  hand  the  jurisprudence  of  a  refined  race, 
one  that  had  emerged  from  its  barbarism,  and  after  ha\iug 
subdued  the  world,  had  been  for  centuries  polished  by 
philosophy,  poetry,  eloquence  and  art  even  to  enervation. 

"  In  the  case  before  the  court  we  are  only  called  upon  to 
expound  what  is  the  common  law  relation  between  the 
father,  the  wife  and  the  child,  and  to  enforce  the  rights  as 
thus  recognized.  That  the  father  is  entitled  upon  the  prin- 
ciples of  the  common  law  to  the  exclusive  custody  of  his 
children,  is  not  and  cannot  be  controverted ;  and  that  if  he 
have  it,  a  court  of  common  law  will  not  deprive  him  of  it, 
but  for  an  abuse  of  his  trust,  affecting  their  persons  either 
by  improper  violence  or  improper  restraint,  and  which 
would  justify  the  issuance  of  a  writ  of  habeas  corpus  for 
their  protection.  Shelford  on  Marriage  and  Divorce^  409,  and 
cases* 
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'^  But  in  this  case  he  has  lost  their  possession,  and  the 
question  is  presented  under  a  different  phasis.  The  proba- 
bility is  that  the  rigid  principles  of  the  common  law  would 
have  restored  the  possession  of  a  minor  child  to  the  father, 
under  all  the  circumstances ;  for,  as  has  been  observed,  this 
would  have  been  in  conformity  with  the  social  principles. 
But  if  it  ever  were  so,  it  is  so  no  longer,  and  perhaps  the 
mitigation,  so  far  as  it  has  extended,  is  adopted  from  the 
civilians.  The  mitigation  of  the  principle  is  *  that  the  court 
is  not  boimd  in  a  proceeding  upon  habeas  corpus  to  deliver 
the  child  to  the  father,  but  may  act  upon  its  discretion 
according  to  the  circumstances  of  the  particular  case.' 
The  first,  and  so  far  as  we  know,  the  earliest  case  referred 
to  in  support  of  this  position,  is  the  case  of  The  King  v. 
Delavalj  decided  by  Lard  Mansfield^  3  Burr.j  1434.  The 
predilections  of  that  jurist  for  the  civil  code,  and  his  strong 
disposition  to  engraft  its  principles  upon  the  rude  stem  of 
the  common  law  are  well  known.  However  the  principle 
thus  laid  down  has  been  so  repeatedly  recognized  both  in 
England  and  the  United  States,  that  it  is  now  at  all  events 
a  part  of  the  common  law. 

"  The  principle  being  thus  established,  that  the  court  is 
not  bound  by  a  fixed  principle  of  right  to  restore  a  child  to 
its  father,  but  may,  at  its  discretion,  withhold  it,  tlie  ques- 
tion occurs,  under  what  circumstances  may  that  discretion 
be  exercised  ?  This  must,  of  necessity  in  many  instances,  be 
a  thing  difficult  for  judicial  determination,  and  no  fixed  and 
determined  principles  can  be  established  upon  the  subject, 
every  case  resting  upon  its  own  peculiar  circumstances.  It 
is  to  be  observed  that  in  all  cases  the  interest  and  welfare 
of  the  child  is  the  great  leading  object  to  be  attained,  and 
therefore,  if  it  be  of  an  age  sufficiently  matured  to  judge 
for  itself,  the  court  will  free  itself  from  the  responsibility  of 
determining  the  controversy,  by  leaving  it  at  liberty  to  go 
where  it  pleases.  Rex  v.  Smith,  2  Stra.,  982 ;  8  John.<,  328. 

62 
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^  Bat  if  it  be  not  of  such  aa  age^  the  court  will  judge 
for  it.  There  are  certain  principles  upon  the  subject  recog* 
nized  by  all  the  authoritieSy  and  ccmtroverted  by  none; 
such  as  if  the  fiither  be  unworthy ,  or  incapable  morally  or 
physically  to  take  care  of  the  child,  if  there  be  apprehensfons 
of  improper  restraint,  the  court  will  not  restore  the  posses* 
sion  to  him.  In  the  case  of  D^HatOevillef  it  was  held  that  if 
the  health  and  age  of  the  child  were  such  as  to  make  the 
vigilance  and  attention  of  the  mother  necessary  for  its  caiet 
it  would  not  be  taken  from  her  and  giv  en  to  the  father 
We  deem  it  useless  to  enter  into  an  investigation  of  the 
particular  circumstances  upon  which  the  different  eases 
rest  with  a  view  to  reconcile  them. 

'^  They  completely  establish  the  principle  that  the 
court  has  a  discretion  upon  the  subject,  and  a  conflict  of 
judgment  is,  under  such  circumstances  to  be  expected* 
But  the  principle  that  it  is  the  interest  of  the  child  which 
is  'to  be  looked  to,  without  regard  to  the  right  of  otben 
being  established,  relieves  us,  to  a  great  extent,  fix>m  tiie 
difficulty  resulting  from  a  want  of  certainty  in  the  exerdse 
of  the  right  of  discretion.  We  will  not,  as  we  ought  not, 
attempt  to  establish  any  general  rule  on  the  subject,  but 
confine  ourselves  to  the  inquiry  as  to  the  rights  of  those 
interested  in  the  case  under  consideration.  The  wife,  by 
common  law,  has  no  right  to  the  children  against  the 
husband. 

^'  Therefore  she  cannot  be  looked  to  in  this  case  except 
so  far  as  she  may  be  considered  by  the  court  the  most  suit- 
able person,  under  the  circumstances,  to  have  their  con- 
trol for  their  benefit.  The  father  is  not  shown  to  be  dis- 
qualified, either  morally  or  physically,  for  their  care  and 
culture ;  and  the  only  question  left  for  consideration  is,  in 
whose  possession  will  the  interest  of  the  children  be  best 
provided  for,  the  father's  or  the  mother's.  There  are  three, 
the  oldest  a  boy  aged  near  eight  years,  the  second  a  girl 
aged  near  six  years,  the  third  a  boy  aged  near  four  years. 
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**  We  think  exercising  our  discretion  from  the  best  light 
that  our  knowledge  of  society  gives  us,  that  the  oldest  boy 
can  be  better  raised  by  the  father  than  the  mother,  under 
the  existing  circumstances ;  but  that  the  other  two  are  of 
too  tender  an  age  to  be  removed  at  present  from  the  pro- 
tecting care  of  the  mother,  who  is  proved  to  be  worthy  and 
well  qualified  for  their  protection.  We  therefore  direct  that 
the  oldest  son  be  restored  to  the  father,  and  that  the  daughr 
ter  and  youngest  son  remain  with  the  mother  xmtil  upon  a 
change  of  circumstances  it  may  be  otherwise  directed.  We 
do  this  the  more  readily  because  the  subject  is  now  before 
the  Chancellor,  who  has  more  power  over  it  than  we  have 
by  this  proceeding.'' 

It  appears  that  a  divorce  was  afterwards  granted 
for  abuse  &c.,  on  petition  of  the  wife,  April  9,  1844, 
41  Humph.,  500.  The  case  of  Ward  v.  Roper,  7 
Humph.,  Ill,  although  in  chancery  was  evidently 
controlled  by  the  same  principles  which  governed  the 
case  of  State  v.  Payne.  In  that  case  Reese  J.,  deliver- 
ed the  opinion  of  the  court. 

"  The  complainant  by  the  last  will  and  testament  of  his 
son,  was  appointed  testamentary  guardian  of  two  children, 
a  son  and  daughter,  the  latter  now  11  years  old,  and  the 
former  about  9. 

<*  This  bill  is  brought  against  the  maternal  grandfather 
to  obtain  the  custody  of  the  ward.  The  parents  of  the 
children  are  both  dead,  the  mother  died  first.  But  long 
before  the  death  of  either,  they  surrendered  the  daughter  to 
the  maternal  grandfather,  in  her  earliest  infancy  for  nurture, 
and  under  an  agreement  that  she  was  to  be  brought  up  by 
him.  The  daughter  was  of  very  delicate  health,  and  the 
grandmother  has  much  skill  as  well  as  great  tenderness,  in 
the  treatment  of  children,  and  has  always  had  this  child  in 
her  possession.    The  imiform  wish  of  both  parents  was  that 


492        THE  WBTI  OF  HABEAS  COBPUS.    [BOOK  H. 

the  daughter  should  remain  with  the  grandmother,  and  this 
wish  was  distinctly  repeated  by  the  father,  even  after  he 
had  appointed  the  complainant  testamentary  guardian. 

**  The  complainant  has  lost  his  wife,  and  is  now  a  widower. 
The  testamentary  guardian  has  a  legal  right  to  the  custody 
and  possession  of  his  wards.  But  the  case  of  Payne  v. 
Payne  and  others,  settles  as  a  principle,  that  this  legal  right 
will  not  be  impaired,  but  will  be  controlled  in  a  case  where 
the  interest  of  the  child  obviously  requires  that  it  should  be 
done.  Such  we  regard  as  being  the  case  in  the  presart 
instance  as  relates  to  the  daughter.  Those  strong  ties  aris- 
ing from  nature  and  nurture  between  her  and  her  grand- 
mother, must  not  be  broken.  With  respect  to  the  son,  his 
home  at  the  death  of  his  father  was  with  the  complainant, 
and  he  was  taken  to  the  defendants  under  promise  to  be 
returned.  The  legal  right  is  with  the  complainant,  and  we 
are  not  satisfied  that  such  circumstances  exist  as  to  control 
that  legal  right.  It  would  be  wished,  indeed,  that  the  chil- 
dren should  be  much  together ;  and  we  hope  that  when  the 
feelings,  xmfortimately  engendered  by  this  contest  shall 
somewhat  abate,  that  the  complainant  will  permit  his  male 
ward  to  pass  much  of  his  time  with  his  sister. 

"  Our  decree  is,  that  the  daughter  remain  with  her  mater- 
nal grandfather ;  and  that  the  son  be  restored  to  the  custody 
of  his  guardian,  the  complainant." 

Mississippi.  In  the  following  case,  the  petitioner 
was  a  testamentary  guardian  and  the  powers  of  the 
court  appear  to  be  made  very  ample  by  statute,  yet 
as  the  questions  under  notice  now  were  discussed,  the 
case  is  given  as  one  of  interest. 

Foster  and  wife,  appellants,  v.  Alston,  6  Haw.  Miss.^ 
406.  This  was  a  proceeding  by  habeas  corpus  by 
a  testamentary  guardian  to  recover  possession  of  his 
infant  wards.     A.   J.  Alston  died  in  the  State  of 
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Tennessee  in  1834,  having  by  will  appointed  his 
brother,  Jas.  J.  Alston,  guardian  of  his  children. 
The  guardian  qualified,  and  the  children  with  their 
mother  resided  with  him  until  the  winter  of  1840, 
when  their  mother,  who  had  in  the  mean  time  married 
Foster,  the  plaintiff  in  error,  and  removed  to  Holly 
Springs,  in  the  State  of  Mississippi,  went  with  an 
armed  force  and  forcibly  took  possession  of  the  chil- 
dren and  brought  them  to  the  residence  of  the 
mother,  in  this  state,  where  Foster  and  wife  obtained 
letters  of  guardianship. 

Mb.  Justice  Turner.  "In  cases  of  this  kind  we  are 
bound  to  consider  the  interests  of  the  child  as  paramount 
to  all  other  considerations.  Are  these  children  restrained 
of  their  liberty  ?  Are  they  imder  the  care  and  control  of 
improper  persons  ?  Are  they  so  situated  as  to  prejudice  their 
health  or  to  expose  them  to  improper  or  immoral  influ- 
ences ?  All  these  questions  must  be  answered  in  the  nega- 
tive. They  are  with  their  mother,  the  proper  place  for  all 
female  children,  and  decidedly  to  be  prefei:red  to  any  other, 
whether  nursery  or  boarding-school,  unless  there  be  some- 
thing in  the  conduct  or  character  of  the  mother  to  operate 
against  the  interest  of  the  child.  The  law  has  given  to 
our  courts  the  most  unbounded  jurisdiction  over  minors. 
Fathers  may  be  preferred  to  mothers,  mothers  to  fathers, 
relatives  to  parents,  or  strangers  to  either,  for  the  custody 
and  care  of  infants  where  the  interests  of  the  child  require 
its  exercise.  Rev.  Code,  p.  64,  sec,  401. 

"  In  cases  like  the  present  proceeding  under  the  writ  of 
habeas  corpus,  the  technical  legal  rights  of  the  parties  do 
not  govern.  A  guardian,  whether  appointed  by  the  parent 
or  the  court,  has  his  ordinary  civil  remedy  if  any  of  his 
legal  rights  are  violated.  The  courts  and  juries  of  the 
country  will  respect  those  rights  and  grant  redress  accord- 
ing to  the  circumstances  of  each  particular  case  and  the 
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rules  of  law.  But  in  this  summary  proceeding  these  rights 
cannot  be  redressed ;  no  damages  can  be  assessed,  no  resto- 
ration of  property  can  be  decreed,  except  in  cases  of  slayes 
under  our  statutes."  After  reviewing  the  evidence  the 
judge  proceeds :  "  What  is  this  court  under  these  circum- 
stances called  on  to  do  ?  It  is  in  proof  that  these  children 
are  fond  of  their  mother ;  and  after  trying  both  situations, 
first  with  their  uncle,  grandmother  and  aunt,  and  then 
with  their  mother  and  stepfather,  decidedly  prefer  remain- 
ing with  their  mother,  expressing  at  the  same  tune  an 
affectionate  regard  for  their  grandmother.  Does  this  show 
illegal  restraint,  the  very  thing  necessary  to  give  this  court 
the  right  to  change  their  custody  ?    I  think  not. 

**  But  what  are  we  called  on  to  do  with  these  children 
by  the  petitioner,  the  testamentary  guardian?  To  tear 
these  tender  female  children  aged  nine  and  ten  years  firom 
the  care  and  custody  of  a  fond,  devoted  and  capable 
mother  and  place  them  imder  the  care  of  a  bachelor  unde^ 
residing  some  seventy-five  miles  firom  their  mother.  To 
state  the  proposition  would  seem  to  decide  it.  Let  every 
mother,  let  every  father  answer  this  question!"  Judge 
Trotter  concurred. 

Chief  Jtistice  Sharkey,  dissented,  however,  and,  in 
this  general  survey  of  the  grounds  of  judicial  dis- 
cretion, his  observations  are  worthy  of  notice. 

"  The  first  question,"  said  he,  "  is  as  to  the  right  or 
power  of  the  father  over  his  children,  as  contrasted  with 
that  of  the  mother.  Amongst  the  various  authorities  intro- 
duced, none  have  gone  so  far  as  to  deny  the  superior  claims 
of  the  father  to  the  control  of  his  children.  We  are  informed 
by  the  first  elementary  books  we  read,  that  the  authority 
of  the  father  is  superior  to  that  of  the  mother.  It  is  the 
doctrine  of  all  civilized  nations.  It  is  according  to  the 
revealed  law  and  the  law  of  nature,  and  it  prevails  even 
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with  the  wandering  savage  who  has  received  none  of  the 
lights  of  civilization.  The  father  is  considered  the  head 
and  governor  of  the  family.  He  controls  even  the  mother, 
and  must,  of  necessity,  control  the  children.  Some  writers, 
I  am  aware,  have  contended  for  the  equal  authority  of  the 
mother  on  the  ground  of  her  superior  affection  for  her 
oflipring.  Their  efforts  to  prove  that  the  law  should  be  so, 
are  of  themselves  evidence  that  it  is  otherwise,  and  the 
warmer  attachment  of  the  mother,  instead  of  proving  the 
error  of  the  law  may  serve  to  prove  its  policy.  We  are  all 
aware  that  children  must  be  brought  up  under  a  proper 
state  of  discipline,  faults  must  be  corrected  and  errors 
avoided. 

"A  system  of  training  must  be  adopted  which  is  often 
repugnant  to  the  wishes  of  the  child.  Which  is  best  cal- 
culated to  do  these  things,  the  doting,  partial  mother  with 
whom  every  fault  is  virtue,  every  wish  a  command,  or  the 
less  partial  father  who  looks  to  future  welfare  rather  than 
the  gratification  of  childish  folly  ?  I  am  sensible  that  there 
are  kind  offices  which  none  can  so  well  discharge  as  the 
mother,  but  these  are  not  inconsistent  with  the  father's 
superior  authority ;  and  that  his  authority  is  superior  in 
controlling  the  destiny  and  custody  of  his  children,  is 
manifest  firom  the  statute  which  authorizes  him  to  appoint 
a  guardian  by  will  or  deed.  The  true  rule  is  laid  down  in 
Nickeson^s  case^  19  fVend.y  16." 

Georgia.  In  Ex  parte  Rosetta  Ralston^  JR.  M. 
CharLj  119,  Charlton^  /.,  said: 

"  This  is  an  application  (Hab.  Corp.)  by  the  guardian  of 
the  infant,  for  the  possession  of  her  person,  for  the  purpose 
of  better  care  and  education  than  she  can  now  receive  from 
her  grandmother,  Mrs.  Drake,  to  whom  the  writ  was 
directed.  The  infant  is  only  seven  years  old,  and  cannot 
make  a  firee  and  imbiassed  election  between  her  guardian 
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and  grandmother.  Upon  different  circumstances,  this  court 
upon  the  authorities  adduced,  would  permit  the  infauit  to 
go  where  she  pleased. 

''The  grandmother  is  to  have  access  to  the  infant  on  her 
own  request,  and  at  convenient  periods. 

''  It  is  ordered  that  the  infant  Rosetta  Ralston,  be  delivered 
to  the  custody  of  her  guardian,  John  Shelhnan/' 

The  State  v.  Nathan  S.  King,  1  Geo.  Decis,  93. 

''  In  this  case  the  writ  of  habeas  corpus  was  obtained  by 
Anna  King,  the  wife  of  the  defendant,  to  produce  the  body 
of  their  infant  child  about  2^  years  old,  called  Emily.  In 
the  petition  she  complains  that  her  husband  has  taken  poft> 
session  of  said  infant  and  detains  it,  when  the  tender  years 
of  said  infant  require  the  constant  care  of  its  mother. 
Upon  this  application  the  court  granted  the  writ,  and  the 
same  being  served  on  the  defendant,  he  produced  the  child 
and  made  his  return,  in  which  he  admits  he  went  to  another 
state  and  took  the  child  with  him,  and  claims  the  custo^ 
of  it  by  virtue  of  his  parental  rights,  that  the  mother  is 
not  a  fit  person  to  take  care  of  the  child,  that  she  neglected 
it,  and  is  not  qualified  to  attend  to  its  morals  and  personal 
comfort,  and  that  he  and  his  wife  have  separated,  and  that  he 
has  brought  a  libel  for  a  divorce  in  this  country,  and  that  the 
mother  still  retains  her  youngest  child,  a  boy,  and  that  he 
has  a  sister  with  him  who  will  take  charge  of  the  child.  And 
thus  stands  the  case  by  the  pleadings  between  the  parties. 

"When  the  cause  came  to  a  hearing  a  mass  of  evidence 
was  produced  relating  to  the  various  causes  which  produced 
their  separation ;  and  evidence  was  also  adduced,  in  relation 
to  their  capability  as  parents  to  discharge  their  duties  to 
their  children.     •     • 

"In  the  first  place,  the  conduct  and  character  of  the  father 
is  that  of  a  good  moral  man,  and  no  objection  can  be  raised 
against  him  as  a  father. 

"  On  the  part  of  the  mother,  there  has  been  a  mass  of 
eWdence  showing  some  improper  conduct  about  their  money 
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matters,  and  some  imprudent  expressions  at  times  when 
laboring  under  feelings  of  despondence,  and  from  which,  and 
the  appearance  of  the  wife,  the  court  believes  that  she  is  at 
times  subject  to  feelings  of  great  despondence,  and  was 
induced  to  make  imprudent  expressions,  which  she  never 
executed,  and  never  intended  to  execute,  and  which  she  has 
not  attempted  to  fulfill ;  and  so  far  as  relates  to  her  fond* 
ness,  for  her  children  and  her  anxious  care  about  them,  and 
her  industry  to  maintain  them,  the  evidence  is  ample  in  her 
&VOT,  as  well  as  for  chastity ;  and  that  by  her  labor  she  can 
support  them;  and  that  both  father  and  mother  have  to 
live  by  their  labor ;  and  it  further  appears  that  the  father 
assisted  the  mother  to  depart  for  Charleston  with  both  their 
children,  and  that  one  a  boy,  is  now  about  9  or  12  months 
old,  and  the  child  Emily  is  about  two  years  and  four  months 
old,  and  that  the  father  went  to  Charleston,  took  the  child 
Emily  firom  the  mother  whilst  absent  from  her  home,  and 
brought  it  to  Augusta,  and  now  has  it  in  his  possession,  and 
the  before  stated  writ  is  brought  to  have  it  restored  to  the 
mother. 

"  The  first  objection  which  is  urged  by  the  defendant,  is 
that  the  writ  being  entitled  at  common  law,  the  court  is 
bound  by  the  law  to  return  the  child  to  the  father ;  but  the 
jurisdiction  which  is  exercised  by  the  Chancellor,  is  the 
same  as  at  common  law.  Law  Lib.j  685,  No.  99.  Where 
the  Chancellor  grants  the  writ,  he  as  parens  patria^  posses- 
ses power  over  the  legal  rights  of  the  father,  which  a  com- 
mon law  judge  does  not.  In  this  case  the  judges  of  the 
Superior  Courts  being  clothed  with  both  law  and  equity 
powers,  will  look  to  the  prayer  of  the  writ  and  see  in 
which  capacity  the  court  is  called  on  to  act,  and  proceed  to 
make  its  decision  accordingly.  This  court,  therefore  sees 
nothing  in  the  address  of  the  writ,  which  will  not  allow  it 
to  exercise  its  equity  powers;  as  the  case  made  by  the 
petition  shows  that  those  powers  are  involved  in  this  case. 

63 
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^  Where  thi^  writ  »  smiled^  and  the  fiicts  diow  that  the 
coon  is  called  oq  a»  parnu  ptttri^^  to  exercise  its  equita- 
ble powers,  its  ereat  and  paraznoont  doty  is  to  look  to  the 
mterest  and  satetr  of  the  child,  as  well  as  its  morals,  its 
edacatioar  and  eren  iss  peconiarr  interest.  And  the  l^al 
rights  of  the  &ther  to  the  costodr  of  his  child,  will  not 
be  enforced  if  those  risfacs  in  anv  manner  conflict  with  these 
interests  or  the  welfare  of  the  child.  All  the  authorities 
agree  as  to  this  rule.  It  is  the  application  of  it  to  each 
particular  case,  that  has  created  some  difkrence  of  opinion 
between  judces,  and  as  the  judges  shall  und^*  the  facts  of 
each  case,  believe  it  to  be  either  for  the  safety  and  welfiue 
of  the  child  or  its  pecuniary  interests,  so  wiU  they  exercise 
or  refuse  to  exercise  this  jurisdiction.  The  question  now 
presented  by  the  tacts  before  the  court  is,  will  it  be  for  the 
wel£ire  of  this  child  to  leave  it  in  the  possession  of  the 
father  or  return  it  to  its  mother  t 

**  Upon  this  point  we  have  the  testimony  of  Doctors  Eve 
and  Garvin,  as  well  as  the  opinion  of  several  other  witnesses, 
that  this  child  will  be  bener  attended  to  and  more  closely 
watched  in  its  present  state  and  very  tender  years  by  the 
mother,  than  it  can  be  attended  to  by  the  father,  or  any 
other  person,  as  a  nurse  for  it ;  and  particularly  as  the  child 
is  a  female.  And  the  court  being  of  the  same  opinion  with 
the  doctors  and  other  witnesses  on  the  subject :  It  is  there- 
fore ordered  by  the  court,  that  the  defendant,  Nathan  S. 
King,  deliver  the  infant  child  Emily  back  to  his  wife  Anna, 
to  be  by  her  nurtured  and  taken  care  of  as  the  exigencies 
of  said  child  may  require ;  but  upon  this  express  condition, 
and  it  is  hereby  ordered  that  said  Anna  King  sufifer  and 
permit  the  said  Nathan  S.  King  to  have  reasonable  access 
to  the  said  child,  through  the  agency  of  their  friends  or 
otherwise. 

"  But  as  this  court  is  not  allowed  by  law  to  make  an 
order  which  will  deprive  itself  of  jurisdiction  over  the  person 
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of  this  child,  and  as  the  father  has  the  same  right  to  apply 
to  this  court  when  he  thinks  the  welfare  of  his  child  may 
require  it  as  the  mother ;  and  as  it  appears  by  the  evidence 
that  Mrs.  King  is  now  residing  in  Charleston  and  without 
the  jurisdiction  of  this  court,  it  is  further  ordered  that  the 
said  Anna  King  by  her  friends  appear  before  the  clerk  of 
this  court,  and  enter  into  bond  by  such  friend  or  friends, 
payable  to  the  state  of  Georgia  in  the  penal  sum  of  $500, 
conditioned  that  the  child  Emily  King  be  not  removed 
without  the  jurisdiction  of  this  state.  And  it  is  further 
ordered,  that  if  the  said  Anna  King  is  unable  to  procure 
her  friends  to  give  such  bond,  then  the  said  child  Emily  is 
to  remaiQ  under  the  care  of  her  father,  the  said  Nathan  S. 
King,  and  he  permitting  the  said  Anna  King  to  have  rea- 
sonable access  to  the  said  child  Emily,  through  her  friends 
or  otherwise,  from  time  to  time  as  may  be  reasonable. 
And  it  is  further  ordered,  that  said  Nathan  S.  King  pay  the 
cost  of  this  proceeding." 

• 
It  has  been  shown  that  the  court  in  this  case  was 

mistaken  in  supposing  it  had  any  greater  authority 
under  the  habeas  corpus,  because  the  equity  powers 
of  the  court  were  invoked  in  the  petition  for  the 
writ,  than  they  would  have  possessed  had  the  writ 
issued  on  the  law  side  of  the  court  And  it  is  obvious 
the  court  did  not  stand  much  upon  the  distinction, 
for,  it  tvould  seem,  they  would  consider  the  applica- 
tion addressed  to  the  equity  side  of  the  court  when- 
ever the  nature  of  the  case  required  the  exercise  of 
that  discretionary  power  which  they  supposed  apper- 
tained to  them  only  in  their  character  as  a  court  of 
Chancery. 

The   legislature  of  the  state,   however,   seem  to 
have  determined  that  the  judges  should  not  have  any 
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occasion  to  avow  themselves  ashamed  of  the  law; 
for  four  years  after  the  decision  of  the  last  case,  they 
passed  '*An  Act  to  give  mothers  certain  rights  in 
relation  to  the  guardianship  and  custody  of  their 
minor  children."  CohVs  Dig.,  A.  D.  1851,  p.  335,  the 
second  section  of  which  provides  that : 

''In  all  cases  where  a  controversy  may  arise  on  the 
return  to  a  habeas  corpus,  in  relation  to  the  custody  of 
the  persons  of  minor  children,  the  common  law  rule  vesting 
said  custody  always  in  the  father  shall  be  abolished ;  and  it 
shall  be  within  the  discretion  of  the  judge  of  the  superior 
courts  or  justice  of  the  inferior  courts,  or  a  majority  of 
them,  in  the  absence  of  the  judge  of  the  superior  court,  to 
award  the  custody  of  said  minor  or  minors  either  in  the 
father  or  mother,  as  may  appear  most  beneficial  to  the  inte- 
rest of  said  children." 

A  reviewing  court  will  not  interfere  with  the  exer- 
cise of  the  discretion  of  the  court  to  which  the  writ 
of  habeas  coi'pus  is  returnable,  unless  there  is  some 
flagrant  abuse  of  it.  Lindsey  v.  Lindsey,  14  Geo.^  657. 

New  York.  In  this  state  the  earliest  case  reported 
is  that  of  the  McDawles,  in  1811.  8  Johns,,  328. 

"  Writs  of  habeas  corpus  were  awarded  by  the  recorder 
of  Albany  to  Nathan  Spicer  to  bring  up  the  body  of  Hugh 
McDowle,  and  to  Nathan  Slosson  to  bring  up  the  body  of 
John  McDowle.  The  recorder  certified  the  writs  and 
returns  into  this  court  and  recognized  the  parties  to  appear 
at  this  term  and  produce  the  infants.  They  now  appeared 
and  the  infants  were  produced  in  court.  The  return  of 
Spicer  stated  that  on  3d  May,  1808,  Matthew  McDowle, 
father  of  the  infant,  sealed  and  delivered  to  him  an  inden- 
ture which  was  set  forth  by  which  he  bound  his  son  Hugh, 
then  six  years  of  age,  to  Nathan  Spicer  (a  member  of  the 
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society  of  Shakers)  to  be  by  him,  or  under  his  care,  fed, 
clothed,  taught  to  read  and  write  and  instructed  in  the  carpen- 
ter and  joiner's  trade,  provided  circumstances  would  admit 
it  and  the  boy  inclined,  and  instructed  in  other  matters  ac- 
cording to  his  faith  and  the  faith  and  practice  of  the  church 
and  society  to  which  he  belonged  until  the  age  of  21,  If 
the  boy  incliaed  to  depart  before,  the  father  agreed  to 
take  him  away  on  being  duly  notified.  The  indentures 
were  excuted  by  Spicer  and  the  father  of  the  infant.  The 
return  further  stated  that  the  infant  had  never  manifested 
any  desire  to  depart  but  an  inclination  to  stay,  &c. 

"  The  return  to  the  other  writ  was  similar.  John  was 
bound  by  his  father  23d  April,  1808,  being  then  eight 
years  old,  to  be  taught  the  trade  of  blacksmith,  &c. 

"  Per  Curiam.  Two  objections  are  taken  to  the  validity 
of  the  indentures  stated  in  the  return : 

**  1st.  That  it  is  not  executed  by  the  infant.  2d.  That 
the  word  apprentice  is  not  inserted  in  the  deed. 

"  The  first  objection  is  founded  on  statute  (2  R.  5.,  154, 
§  1,)  which  evidently  requires  the  deed  to  be  executed  by 
the  infant  as  well  as  his  parent  or  guardian.  At  connnon 
law  a  parent  may  bind  his  infant  an  apprentice ;  but  the 
statute  must  be  considered  as  controlling  the  common  law 
in  this  respect,  and  as  requiring  the  infant  to  be  a  party  to 
the  deed.  The  infant  in  the  present  case  is  not  therefore 
bound,  and  the  question  is  as  to  the  relief  which  ought  to 
be  granted  on  the  present  writ. 

"  The  father  who  on  his  part  executed  the  indenture  with 
the  master  sues  out  the  writ.  There  is  nothing  before  the 
court  to  show  any  improper  treatment  of  the  mfant,  nor 
that  the  party  to  whom  the  father  intended  to  bind  him 
has  not  hitherto  faithfully  performed  the  stipulations  in  the 
indenture. 

"This  is  not  a  case. then  in  which  the  father  has  any 
equity  or  any  right  to  complain.  He  may  be  bound  still  by 
the  covenants  in  the  indenture,  though  the  infant  is  not.  It  is 
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for  the  infant  alone  to  take  advantage  of  the  defect ;  and  if  he 
does  not  choose  to  do  it,  he  may  waive  the  defect  and  avail 
himself  of  the  benefit  of  the  apprenticeship.  All  that  the 
court  are  required  to  do  imder  the  present  writ  is  to  see 
that  the  infant  is  not  restrained  against  his  will. 

"  In  the  present  case,  then,  the  court  can  only  declare 
that  the  infants  are  at  liberty  to  go  where  they  please. 
They  may  go  and  put  themselves  under  the  protection  and 
care  of  their  father,  or  they  may  return  to  the  service  of 
their  masters. 

"  N.  B.  The  chief  justice  then  asked  the  infants  where 
they  chose  to  go ;  and  they  answered  that  they  wished  to 
return  to  the  masters.  The  counsel  for  the  masters  sug- 
gesting that  violence  might  be  used  on  the  part  of  the 
lather  to  gain  possession  of  the  boys,  the  court  directed  a 
constable  to  attend  them. 

"  Afterwards  the  counsel  for  the  father  suggested  to  the 
court  that  improper  means  and  constraint  had  been  used  by 

the  masters  and  others  belonging  to  the  society  of  Shakers 
to  induce  the  children  to  declare  their  election  to  return 
and  that  the  answers  were  not  fairly  given  by  them  to 
the  court.  The  particTs  then  agreed  that  the  boys  should 
be  privately  examined  by  three  gentlemen  of  the  bar  as  to 
their  election ;  and  the  court  appointed  three  counsellors 
to  examine  the  boys  in  order  to  discover  their  true  wishes. 
The  counsellors  after  making  the  inquiry  reported  to  the 
court  that  the  boys,  after  being  carefully  informed  of  the 
purpose  of  the  inquiry,  expressed  a  decided  and  unequivo- 
cal desire  to  return  to  their  masters  and  a  strong  and  unac- 
countable repugnance  to  go  back  to  their  father.  The 
court  thereupon  ordered  the  boys  to  be  delivered  to  their 
masters  and  directed  an  officer  to  attend  and  protect  them 
in  their  return  according  to  their  choice.  It  was  mentioned 
that  the  mother  of  the  children,  now  deceased,  had  been  a 
member  of  the  society  now  called  Shakers." 
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The  next  case  occurred  in  1816,  in  the  same 
court     In  the  matter  of  WcUdronj  13  Johns.,  418. 

"A  habeas  corpus  was  issued  in  this  case  in  May  term 
last  to  Andrew  McGowan,  to  bring  up  the  body  of  Mar- 
garet Eliza  Waldron,  an  infant  alleged  to  be  detained  in  his 
custody.  It  appeared  from  the  affidavits  which  were  read 
to  the  court,  that  John  P.  Waldron  had  married  the  daughter 
of  Andrew  McGowan,  and  that  having  become  embarrassed 
and  insolvent,  McGowan  in  Feb.  1813,  took  his  daughter 
to  his  house,  without  her  or  her  husband's  consent,  as  was 
alleged  on  the  part  of  Waldron ;  but  positively  denied  by 
the  affidavits  on  the  other  side.  Mrs.  Waldron  lived  with 
her  father  until  her  death,  and  during  her  residence  with  her 
father  Margaret  Eliza  Waldron  was  bom,  who  has  always 
been  supported  by  her  grandfather.  Waldron  used  to  visit 
his  wife  shortly  after  her  removal  to  her  father's,  but  had 
discontinued  his  visits  for  a  long  time  previous  to  her 
death ;  and  had  not  visited  his  child,  being  deterred  as  he 
alleged,  but  which  was  denied  by  the  other  side,  by  the 
unkind  and  repulsive  treatment  which  he  met  with  from 
McGowan  and  his  family. 

"  McGowan  is  a  man  in  very  affluent  circumstances,  and 
abundantly  able  to  educate  and  maintain  his  granddaughter ; 
and  it  appeared  that  Waldron  was  insolvent  and  unable  to 
pay  certain  trifling  debts  which  he  had  contracted,  although 
it  was  alleged  that  his  mother,  with  whom  he  lived,  was 
competent  and  willing  to  support  him  and  his  daughter. 
It  appeared  also  that  the  infant's  mother  was  the  only 
daughter  of  McGowan,  and  the  infant  the  only  remaining 
grandchild  in  the  family,  and  would  most  probably  receive 
the  greater  part  of  the  property  of  her  grandparents  on 
their  death. 

Thompson,  Ch.  J.  "  The  general  principle  applicable  to 
cases  of  tliis  kind  is  laid  down  by  Lord  Mansfield  in  Rex  v. 
Vdavaly  3  Burr.,  1436,  '  That  in  cases  of  writs  of  habeas 
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corpus  directed  to  private  penons  to  bring  op  infimts,  tiie 
court  is  bound  ex  debito  justitiae,  to  set  tbe  infant  free  fit>m 
an  improper  restraint.  But  they  are  not  bound  to  deliver 
tbe  infant  over  to  any  particular  person.  This  must  be  left 
to  their  discretion^  according  to  the  circumstances  that 
shall  appear  before  them.* 

**  In  the  present  case,  the  child  cannot  be  considered 
under  any  improper  restraint.  She  was  bom  at  the  house 
of  her  grandparents,  and  has  always  lived  with  and  been 
brought  up  by  them.  The  case  of  the  Commonwealth  v. 
Addicisj  5  Binn*^  520,  is  very  much  in  point  and  a  strong 
corroboration  of  the  principle  that  it  is  a  matter  resting  in 
the  sound  discretion  of  the  court,  and  not  a  matter  of  right 
which  the  father  can  claim  at  the  hands  of  the  court.  It 
is  the  benefit  and  welfare  of  the  infant  to  which  the  atten- 
tion of  the  court  ought  principally  to  be  directed. 

"  We  think,  therefore,  that  it  will  be  a  due  exercise  of 
the  discretion  with  which  the  law  has  invested  us,  to  deny 
the  present  applicarion,  leaving  the  father  to  pursue  his 
remedy,  if  any  he  has,  in  the  Court  of  Chancery,  where 
questions  of  this  kind  more  properly  belong ;  there  being 
no  actual  improper  restraint  of  the  infant.  We  think 
proper,  however,  to  suggest  that  the  father  ought  on  all 
suitable  occasions  to  be  permitted  to  see  the  child,  taking 
it  for  granted  that  he  will  not  attempt  to  take  her  away 
from  the  care  and  custody  of  her  grandparents,  except  by 
the  aid  of  some  judicial  proceeding." 

The  next  case  reported  occurred  in  1819,  before  the 
Chancellor.  Matter  of  Wolhtonecraft,  4  Johns.  C.  R.^  80. 

"  From  the  affidavit  upon  which  the  writ  was  granted 
and  the  return  of  Joseph  T.  Jackson,  it  appeared  that  the 
infant  Jane  N.  Wollstonecrafl  was  bom  in  Louisiana,  that 
her  father  procured  a  divorce  from  her  mother  on  the 
ground  of  her  adultery;  he  kept  the  child  and  married 
again  ;  he  died  leaving  lus  second  wife  testanientarj*  guar- 
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dian,  who  declined  and  Alfred  Hennen  was  appointed 
guardian  in  Lomsiana,  who  sent  the  child  by  her  step- 
mother to  New  Hampshire  for  education,  and  placed  her 
under  the  care  of  Richard  Hall,  from  whose  custody  she  was 
forcibly  taken  away  to  Putnam  county,  New  York,  by  her 
own  mother,  who  there  procured  the  appointment  of 
guardian  of  the  person  of  the  infant,  by  the  surrogate  of  that 
county,  and  placed  her  in  the  family  of  Joseph  T.  Jackson, 
who  married  the  aunt  of  the  mfant.  The  writ  was  granted 
on  the  application  of  said  Hall. 

"The  Chai^cellob  examined  the  infant  touching  her 
situation  and  wishes;  and  thereupon  observed,  that  the 
object  of  the  court  was  to  release  the  infant  from  all  impro- 
per restraint,  and  not  to  try,  in  this  summary  way,  the 
question  of  guardianship  or  to  deliver  the  infant  over  to 
the  custody  of  another.  That  the  course  and  practice 
of  the  courts  in  these  cases  was  only  to  deliver  the  party 
from  illegal  restraint;  and  if  competent  to  form  and  declare 
an  election,  then  to  allow  the  infant  to  go  where  she 
pleased,  and  if  the  infant  be  too  young  to  form  a  judgment 
then  the  court  is  to  exercise  its  judgment  for  the  infant. 
That  in  the  case  of  Rex  v.  Johnson^  1  S^r.,  679,  2  Ld. 
Raym.,  1333,  S.  C,  and  3  Burr.j  1436,  S.  C,  the  infant 
was  so  yoimg  (nine  years  old),  as  to  have  no  judgment  of 
her  own,  and  the  court  delivered  the  child  over  to  the  party 
suing  out  the  writ ;  but  that  case  was  afterwards  overruled 
in  Rex  v.  Smithy  2  Str.j  982,  3  P.  Wm.j  155,  noU.  The 
practice  sufficiently  appeared  from  the  cases  of  Rex  v. 
ClarJaonj  1  &r.,  444 ;  Ex  parte  Hopkins^  3  P.  Wms.y  151 ; 
Rex  V.  Delavalj  3  Burr.j  1434,  2  CoXy  242;  Matter  of 
McDowUsj  9  Johns.y  328;  and  Matter  of  Waldrouj  13  Johns.i 
418." 


The  following  order  was  thereupon  entered  v 

"  The  above  named  Jane  N.  WoUstonecraft  being  brought 
up  before  the  Chancellor,  by  Joseph  T.  Jackson,  upon  a 

64 
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writ  of  habeas  corpus,  heretofore  awarded  in  this  ease,  and 
being  examined,  and  appearing  to  be  of  the  age  of  thirteen 
years  or  thereabouts,  and  declaring  herself  to  be  of  that 
age,  and  that  she  was  unwilling  to  be  delivered  up  to  Rich- 
ard Hall,  on  whose  behalf  the  writ  of  habeas  corpus  was 
awarded,  and  that  she  wished  to  remain  under  the  care,  and 
in  the  custody  of  her  mother  and  Joseph  T.  Jackson,  who 
married  her  aunt,  and  under  whom  she  was  placed  by  her 
mother,  and  she  appearing  to  be  of  competent  judgment 
to  make  a  choice :  Ordered  that  she  be  restored  to  the 
custody  of  Joseph  T.  Jackson  and  of  her  mother." 

The  next  case  was  in  1836,  The  People^  ex  rel. 
E.  OrdronauXj  v.  Chegaray  and  Condert,  18  Wend, 
637. 

This  was  an  application  for  a  habeas  corpus  by  the  wife, 
under  the  statute,  2  R.  5.,  148,  sec,  1,  which  provided  that 
"  Where  any  husband  and  wife  shall  live  in  a  state  of  sepa- 
ration without  being  divorced,  and  shall  have  any  minor 
child  of  the  marriage,  the  wife,  if  she  be  an  inhabitant  of 
this  state,  may  apply  to  the  Supreme  Court  for  a  writ  of 
habeas  corpus,  to  have  such  minor  child  brought  before  it ; 
on  the  return  of  such  writ,  the  court,  on  due  consideration, 
may  award  the  charge  and  custody  of  the  child  so  brought 
before  it,  to  the  mother,  for  such  time,  under  such  regula- 
tions and  restrictions,  and  with  such  provisions  and  direc- 
tions as  the  case  may  require.  At  any  time  after  making 
such  order  the  Supreme  Court  may  annul,  vary  or  modify 
the  same." 

On  the  8th  of  August,  1836,  Elizabeth  Ordronaux,  the 
wife  of  John  Ordronaux  of  the  city  of  New  York,  pre- 
sented a  petition  to  the  court,  verified  by  her  oath,  stating 
that  she  was  an  inhabitant  of  this  state,  and  that  she  and 
her  husband  were  living  in  a  state  of  separation,  without 
being  divorced;  that  there  were  three  minor  children  of 
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the  marriage,  to  wit,  Clara,  aged  15  years,  Florine,  aged  13 
years,  and  John,  aged  9  years,  that  her  husband,  in  April, 
1855,  placed  the  two  daughters  in  the  boarding  school  of 
Madame  Chegaray,  the  wife  of  the  defendant  Chegaray,  in 
the  city  of  New  York,  where  they  still  remain ;  and  that 
the  son  was  placed  in  a  boarding  school  kept  by  the 
defendant  Condert,  who  is  the  principal  of  the  New  York 
Lyceum,  where  he  still  remains. 

"  On  the  hearing,  counsel  for  the  relator  offered  to  read 
the  affidavit  of  Mrs.  Ordronaux,  who  was  in  court.  It  was 
objected :  1st.  That  the  return  could  not  be  contradicted ; 
2d.  That  she  could  not  be  a  witness  against  her  husband, 
it  was  against  the  policy  of  the  law. 

By  the  court,  Bronson,  J. :  "  The  practice  of  the  courts 
has  not  been  entirely  uniform  on  this  subject ;  but  indepen- 
dent of  any  statutory  provision,  I  think  it  the  better  opi- 
nion that  the  return  to  a  writ  bf  habeas  corpus  could  not  be 
controverted.  But  this  rule  is  changed  by  statute.  The 
proper  course  has  thus  far  been  pursued  on  the  part  of  the 
applicant.  A  copy  of  her  petition  was  served  with  the 
writs,  and  the  father  and  the  persons  having  the  immediate 
charge  of  the  children  under  his  authority,  have  had  an 
opportunity  to  answer.  It  is  true  that  they  may  now  be 
•orprised  by  the  introduction  of  new  matter;  but  this 
would  not  be  a  greater  evil  than  that  which  might  possibly 
result  from  holding  returns  conclusive. 

"  In  a  summary  proceeding  either  party  may  suffer  injury 
from  not  being  able  to  anticipate  all  the  allegations  which 
may  be  made  on  the  part  of  his  adversary.  But  the  court 
as  far  as  practicable,  will  take  care  that  no  improper 
adtantage  shall  be  obtained  by  either  party.  The  proofs 
oflfered  by  the  mother  will  be  received,  and  the  father  will 
also  be  at  liberty  to  give  further  evidence  on  his  part. 
The  affidavit  of  Mrs.  Ordronaux  will  be  received,  subject  to 
all  legal  exceptions." 


508  THE  WRIT  OF  HABEAS  CORPUS.  [BOOK  II. 

The  admissibility  of  the  aflBdavit  of  the  wife  was  finally 
left  undetermined,  the  court  remarking  on  the  next  morning 
that  "  if  the  facts  stated  by  Mrs.  Ordonaux  were  important 
to  the  conclusion  at  which  I  have  arrived  on  the  main  ques- 
tion, I  should  not  receive  her  affidavit  without  taking  time 
for  consideration. 

''In  relation  to  the  general  question  it  can  hardly  be 
doubted  that  the  father  is  entitled  to  the  custody  of  his 
infant  children ;  and  where,  as  in  the  present  case,  difie- 
rences  unfortunately  exist  between  the  parents,  the  right  of 
the  father  is  preferred  to  that  of  the  mother.  I  shall  not 
stop  to  inquire  into  the  fitness  of  the  rule.  It  is  enough 
that  it  is  settled  by  authority.  The  statute  under  which 
these  writs  were  sued  oiit,  proceeds  upon  the  assumption 
that  the  father  has  the  better  right.  It  authorizes  the  court 
to  interfere  on  the  application  of  the  wife  only ;  and  evi* 
dently  supposes  that  she  alone  needed  any  extraordinary 
remedy.  It  is  true  that  the  courts  on  the  common  law 
writ  of  habeas  corpus  have  not  always  committed  the  chil- 
dren to  the  custody  of  the  father. 

"  It  is  not  the  object  of  that  writ  to  try  the  right  of 
parents  or  guardians  to  the  custody  of  infants;  but  to 
deliver  fi:-om  unjust  imprisonment  and  all  illegal  and  impro- 
per restraint.  When  therefore  infants  have  been  brought 
into  court,  who  were  of  the  age  of  discretion,  they  have 
frequently  been  consulted  in  relation  to  their  wishes ;  and 
have  been  informed  they  were  at  liberty  to  go  where  they 
pleased.  Cases  of  this  kind  prove  nothing  in  favor  of  the 
mother,  and  many  of  them  admit  the  superior  right  of  the 
father. 

"  The  father  however,  has  not  an  absolute,  unalienable 
right  to  the  custody  of  his  infant  children.  This  like  other 
rights  may  be  forfeited  by  misconduct.  And  although 
courts  of  law  have  not  interfered  by  habeas  corpus,  in  such 
cases  the  father  has  been  controlled  in  the  exercise  of  his 
parental  power  by  the  Court  of  Chancery  in  England."*  • 
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"  I  have  entertained  some  doubt  whether  this  was  a  pro- 
per case  for  consulting  the  children  in  relation  to  their 
wishes.  This  is  not  a  proceeding  for  the  purpose  of  reliev- 
ing them  from  any  improper  restraint ;  but  it  is  a  contest 
between  parents  in  relation  to  the  future  charge  and  cus- 
tody of  their  children.  But  as  the  legislature  has  not 
declared  on  what  grounds  the  court  shall  proceed,  but  has 
confided  the  whole  matter  to  our  discretion,  I  have  con- 
cluded that  it  was  not  improper  to  consult  the  children, 
and  have  conversed  with  them  severally  in  relation  to  their 
present  condition  and  their  wishes  for  the  future. 

**  It  only  remains  that  I  examine  the  evidence  which  has 
been  adduced  for  and  agamst  the  granting  of  this  applicar 
tion."  •  • 

**  This  is  not  a  case  where  the  court  is  to  interfere  as  a 
matter  of  course,  but  only  upon  sufficient  grounds.  The 
children  are  in  good  health.  They  are  in  schools  of  the 
best  repute,  where  their  morals  and  comfort  as  well  as  their 
education,  receive  all  proper  attention.  Their  mother  is 
permitted  to  visit  them  at  pleasure,  and  they  occasionally 
visit  her.  Their  father  is  a  man  of  good  character,  and  it 
is  abundantly  proved  that  he  is  a  fit  and  proper  person  to 
have  the  charge  and  custody  of  the  children.  On  the  evi- 
dence before  me  I  am  unable  to  make  the  same  remark  in 
relation  to  the  mother. 

"  On  the  whole,  there  does  not  appear  to  be  any  sufficient 
ground  for  the  interference  of  the  court,  and  the  application 
of  Mrs.  Ordronaux  must  be  denied." 

The  next  case  occurred  the  year  following,  1837, 

and  is  that  of  The  People,  ex.  reL,  L  Nickeson  v. , 

19  Wend.,  16. 

This  was  a  habeas  corpus  for  a  minor  child  and  the 
question  was  one  of  custody  between  the  parents.  The 
mother  had  withdrawn  herself  from  the  protection  of  her 
husband  and  resided  with  her  father.     She  took  with  her  an 
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infimt  ehOd,  to  obtain  the  custody  of  which  the  &ther  sued 
out  the  writ  of  habeas  corpus.  On  the  return  of  the  writ 
numerous  affidavits  were  produced  on  both  sides  and  after 
hearing  counsel  the  following  opinion  was  pronounced. 

Bv  the  court.  Nelson,  CIl  J. :  **  The  &ther  is  the  natural 
guardian  of  his  infant  children  and  in  die  absence  of  good 
and  sufficient  reasons  shown  to  the  court,  such  as  iU-usage, 
grossly  immoral  principles  or  habits,  want  of  abilty,  ftc,  is 
entitled  to  their  custody  care  and  education.  All  the 
authorities  concur  on  this  point.       •        •        •        • 

*^  I  have  diligently  and  carefully  examined  the  &ct8  dis- 
closed in  the  affidavits  and  feel  myself  bound  to  say  that 
upon  the  whole  nothing  appears  that  can  justify  the  con- 
clusion that  the  &ther  is  not  a  fit  and  proper  person  to  have 
the  care  and  educarion  of  his  child  or  that  it  would  be  for 
the  interest  of  the  child  pecuniarily  or  otherwise  to  commit 
its  custody  to  the  mother  according  to  the  principles  of 
the  common  law  and  the  numerous  adjudged  cases  aleady 
referred  to.  Mrs.  Kickeson  is  now  living  in  a  state 
unauthorized  by  law.  The  statute,  2  IL  &,  145,  6,  7,  arts. 
3,  4,  enumerates  the  cases  in  which  a  separation  may  be 
legalized  either  by  a  dissolurion  of  the  marriage  contract  or 
by  a  divorce  from  bed  and  board.  The  course  of  the  deci- 
sions of  the  Court  of  Chancery  clearly  shows  that  no  divorce 
or  separation  could  be  decreed  upon  the  facts  before  me. 
It  is  no  doubt  possible  that  the  home  of  the  wife  may  be 
made  intolerable  without  any  actual  violence  committed  on 
her  person ;  harsh  and  cruel  usage  that  would  justify  a  sep- 
aration may  be  practiced  towards  her  short  of  this  by  an 
unkind  husband,  and  this  is  what  seems  to  be  intimated  in  the 
affidavits  opposing  this  motion.  Upon  questions,  however, 
involving  such  solemn  considerations  and  so  deeply  affecting 
the  future  condition  and  character  of  the  parties  we  cannot 
act  upon  iruinuations"  We  regard  only  the  facts.  Proof  in 
opposition  insufficient.  "Order  that  the  child  be  delivered 
to  the  father." 
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The  controversy  between  John  A-  Barry  and  his 
wife,  for  the  custody  of  their  daughter,  was  made  a 
subject  of  repeated  examination  in  the  courts  of  New 
York  and  of  the  United  States.  The  respective 
rights  of  father,  mother  and  child  were  more  fully 
discussed  than  in  any  other  case  which  has  occurred, 
and  the  case  may  be  referred  to  as  supporting  the 
roles  before  given  relating  to  the  custody  of  children. 
It  also  establishes  some  important  principles  relating 
to  the  practice  under  the  writ  The  following  are  the 
leading  facts  : 

John  A.  Barry,  from  Nova  Scotia,  a  British  subject  and 
widower,  having  four  children,  in  1835  married,  in  the  city 
of  New  York,  Eliza  Anna  Mercein,  daughter  of  Thomas  R. 
Hercein  a  citizen  of  the  United  States.  They  had  two 
children,  a  son  and  a  daughter.  Difficulties  arose  between 
them.  He  desired  to  take  his  wife  and  their  children  to 
Nova  Scotia.  She  complained  of  cruel  usage  at  his  hands 
and  refused  to  go  with  him.  A  temporary  separation  was 
agreed  upon,  she  to  go  to  her  father's  with  her  daughter 
and  he  to  retain  the  custody  of  the  son.  Subsequently  he 
endeavored  to  induce  her  to  accompany  him  to  his  home  in 
in  Nova  Scotia  which  she  declined  to  do,  but  continued  to 
reside  with  her  father  retaining  the  daughter. 

On  the  18th  of  May,  1839,  the  daughter  then  being 
about  fifteen  months  old,  Barry  obtained  a  writ  of  habeas 
corpus  from  the  recorder  of  the  city  of  New  York,  directed 
to  Thomas  R.  Mercein,  conmianding  him  to  produce  the 
bodies,  &c.,  of  Mrs.  Eliza  Anna  Barry  and  Mary  M.  Barry, 
her  daughter.  The  return  disclaimed  all  right  of  custody 
but  stated  the  difi*erences  between  the  husband  and  wife,  and 
was  accompanied  with  the  wife's  affidavit  justifying  herself 
for  refusing  to  live  with  her  husband,  and  praying  to  be 
left  in  custody  of  the  child  which  was  represented  to  be  in 
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M  dtbate  wau  ci  htkiA.  After  hariBg  the  pwoes  the 
reeordfr,  on  the  Ik  of  JoIt.  IS^,  Ofdered  that  the  child 
icntain  in  costodr  of  the  mother  ^nntil  the  aid  John  A. 
BtfTT  And  Elizi  Ann  Btfrr  ihall  make  some  amngonent  or 
compiuuiise,  or  until  the  costodr  of  the  wd  child  shaU  be 
chanced  bj  a  judicial  decison.' 

^On  the  13th  o(  JqIt,  1S:39,  Banr  obtained  another  habeas 
eorposisnedbTtfae  Chancellor,  £iected  toThmnaa  R.Mer- 
eein,  commanding  him  to  prodnce  the  same  persons  named 
in  die  fii^t  writ.  A  amilar  return  was  made  to  this  writ. 
Indeed  oofpia  of  the  ibnner  return  and  of  Mrs.  Barry's 
affidavit  were  set  out  and  made  a  part  of  the  return.  Aft» 
hearing  the  parties  the  ChanceUor,  on  the  10th  of  August, 
1839,  made  the  following  <»der : 

^*  It  spearing  that  so  &r  as  relmtes  to  the  said  Ann  Eliza 
Barry,  she  is  under  no  restraint  wfaaterer,  but  on  the  con- 
trary that  she  is  now  and  at  all  times  has  been  at  p^ect 
liberty  to  go  wheresoever  she  pleased ;  and  there  appearing 
to  exist  no  sufficient  reason  for  depriying  the  said  Eliza  Ann 
Barry  of  the  care  and  nurture  of  her  said  infimt  chfld  Mary 
Mercein  Barry :  It  is  therefore  adjudged  and  declared  that 
the  said  infant  daughter  is  not  improperly  restrained  of  her 
liberty  by  the  said  Thomas  R.  Mereein,  and  that  no  good 
reason  now  exists  for  taking  the  said  infant  child  from  the 
care  or  protection  of  the  said  Thomas  R.  Mercein  with 
whom  the  said  Eliza  Ann  Barry  now  voluntarily  resides ; 
and  this  court  therefore  will  not  make  an  order  to  take  the 
said  in&nt  child  from  the  custody  and  nurture  of  its  mother 
and  the  care  and  protection  of  the  defetidant,  Thomas  R. 
Mercein,  for  the  purpose  of  delivering  it  up  to  the  relator, 
John  A.  Barry." 

On  the  29th  October,  1S39,  he  obtained  a  third  habeas 
corpus  from  Hon.  Wm.  Inglis,  associate  judge  common 
pleas,  city  and  county  of  New  York,  directed  to  the  defen- 
dant to  bring  up  the  child  before  him.  To  this  writ 
defendant  returned,  stating  the  issuing  of  the  first  writ  of 
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habeas  corpus  by  the  recorder  and  the  proceedings  had 
thereon ;  also  the  issumg  of  second  writ  of  habeas  corpus 
by  the  Chancellor  and  the  proceedings  had  thereon ;  and 
insisted  that  such  proceedings  were  a  bar  to  any  further 
proceeding  on  the  habeas  corpus  then  pending,  and  that  the 
matter  should  be  adjudged  res  adjvdicata  and  the  habeas  cor- 
pus dismissed.  If,  however,  the  matter  should  be  otherwise 
adjudged  he  then  returned  the  facts  and  circumstances  under 
which  the  child  was  in  his  house  and  prayed  that  the  return 
made  by  him  to  the  habeas  corpus  issued  by  the  Chancellor 
and  the  affidavit  accompanying  the  same  made  by  his 
daughter,  might  be  deemed  part  of  his  return  and  he  accord- 
ingly annexed  a  copy  of  such  return.  He  also  verified  the 
facts  set  forth  in  his  return  to  the  habeas  corpus  issued  by 
the  recorder.  He  stated  also  his  belief  of  the  relator's  pur- 
pose to  vex  and  harass  his  wife  and  him,  and  to  carry  off*  the 
cliild  to  foreign  lands.  He  also  stated  that  the  relator  had 
greatly  frightened  the  child  by  the  abduction  of  it,  deranged 
its  nervous  system,  &c.,  and  concluded  by  saying  the  child 
was  there  with  her  mother,  Mrs.  Barry,  in  his  custody ;  but 
that  Mrs.  Barry  was  and  at  all  times  had  been  at  liberty  to 
go  whithersoever  she  pleased  and  take  the  child  with  her. 

On  the  coming  in  of  this  return  the  relator  did  not 
demur  to  it  as  informal  in  referring  to  other  papers  but 
merely  objected  to  it  as  being  evasive  and  that  the  doctrine 
of  res  adjudicata  was  not  applicable  to  the  writ  of  habeas 
corpus. 

The  judge  decided  that  an  adjudication  of  the  same 
subject  matter  between  the  same  parties  was  not  a  bar  to  the 
issuing  of  a  new  writ  of  habeas  corpus,  and  to  the  investi- 
gation of  new  matters  arising  subseqtiently  to  the  prior  adjudv- 
cation^  and  that  the  return  should  set  forth  that  no  new  state 
of  facts  between  the  parties,  in  relation  to  the  child,  had 
arisen  subsequently  to  the  prior  adjudication.  The  return 
was  amended  accordingly,  by  stating  therein  the  continuance 
of  the  same  facts  upon  which  the  decisions  of  the  recorder 
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and  Chancellor  were  founded  at  the  time  of  the  retnm  to 
the  as£tociate  judge,  who  thereupon,  after  argument  decided ; 
**  that  the  proceedings  before  the  Chancellor  and  the  order 
of  the  dCth  day  of  August,  made  by  him  were  well  pleaded 
in  bar  to  any  investigation  of  any  matters  in  relation  to  the 
det^^ntion  or  unprisonment  of  the  child ;  and  that  the  mat- 
h»nik  in  diflforcnce  between  the  parties  up  to  the  time  of  the 
makiiut  of  that  order  must  be  considered  res  adjudicata.^* 

^ubsoquent  to  this  decision  the  relator  produced  in  evidence 
a  WtUMT  in  defendant's  hand  writing,  dated  after  the  Chancel- 
Kw  » iWision,  to  wit,  August  28, 1839,  also  one  from  his  wife 
^l«fv)  Aupist  ^,  1S39,  on  the  subject  of  allowing  relator  to 
xiidi  ihe  child.  Other  evidence  was  also  offered  by  defend- 
axi  a»  u>  Mrs.  Bany^s  good  character  and  defendant's  good 
&»;> :  aK>  at  a  subsequent  hearing  the  defendant  produced 
1^  MtWiRMii  of  June  7, 1S3S,  which  was  objected  to  by 
1^  Tv^l^or  ;K  ixiadm»sible  under  the  decision,  that  evidence 
Wf  1^*^  tnunsf^riiur  pi^moos  to  the  order  of  the  Chancellor, 
:^^>.  A)i;<wa^  IS;^  ccHild  not  be  read,  but  the  judge  over- 
n; Vn:  the  WS vc^w  and  infrared  the  paper  and  a  declaration 
yit  iSr  r^^JiTOir  tiua  he  inttnided  to  take  the  child  out  of  the 
fc;^^  «^^  revived  osi  the  part  of  the  defendant. 

vVr:  ihf  :^M'^  A^r:«  l<li\  Judge  Inglis  made  his  final 
Av.TSvvrs  >fc^hrof^T  ise  bei  J  then?  was  no  imprisonment  or 
?«^<!!i.Tv.7':  AT  xix*;*Ttcri:*  whhhol&ig  ot  the  in&nt  child,  Mary 
>fcA^«vtiT  ^^f^ .  «3)i  acvve^£I^:^^  ijjmjaini  the  habeas  corpus. 

Tk^  '•au^.vc  ;ww^  oci  a  ««xwari  removing  the  proceed- 
i»?i55*  >vtv«?t  ,b>AB»f  l7«rSii  iato  the  Supreme  Court  To 
%>iv>>  >tirri;  Ti>r  ;^T>%e  rvirtrwA  fsaning  the  proceedings 
>w^«Sv  ^)it  ^  m^xu  air  ^^ra&d.  tJatf  the  <wigimal  order  of 
vW  '^xv«*ivr  ,fit7!?vc:nic  TJir  ^iifii  1K»  nesmin  in  the  custodv  of 
W  tiw-ivts  «i*£  «L  i:rrn3i\irafiai«i  of  the  Older  of  the 
vX**ivxvvv  vf  ,;J*f  :?#Ci  Atumsc.  1S»*  w«ne  produced  in 
>^«i'vi<xivv  K^vc^  VittK  «X)£  rn>g  a;  i^  fipmal  hearings  before 
^.jrt  vV  ^,*5kv«:  ^dfers^t  nr  ^woawttT  ex^ie^n  in  relation  to 
^Nh^t^tML  «|iiM  "Itii^  laiiciit  TiUkV  varrwBSihr  lo  the  sud  two 
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orders,  and  offered  none  except  in  relation  to  the  character 
and  circumstances  of  the  defendant^  which  he  subsequently 
did  not  follow  up  with  proof. 

"The  Supreme  Court  reversed  the  decision  of  Judge 
Inglis,  whereupon  the  respondent  sued  out  a  writ  of  error 
removing  the  record  into  the  Court  of  Errors.  In  this 
court  by  a  vote  of  19  to  3,  the  judgment  of  the  Supreme 
Court  was  reversed,  and  a  resolution  adopted  declaring  that 
the  decision  of  Judge  Inglis  nipon  the  question  of  res  adjudir 
catttj  was  correct  and  in  conformity  to  law." 

In  October,  1840,  Barry  obtained  another  writ  of  habeas 
corpus  issued  by  Justice  Oakley  of  the  Superior  Court  of 
New  York ;  but  the  judge  not  finding  the  circumstances  of 
the  case  materially  different  from  what  they  were  at  the 
time  of  the  decision  by  Judge  Inglis,  decided  against  the 
relator  in  March,  1841.  In  the  summer  of  1842,  he  obtained 
another  writ  issued  by  the  Supreme  Court,  consisting  of  the 
same  judges  who  composed  the  court  when  the  decision  of 
Judge  Inglis  was  reversed,  viz. :  Nelson  Ch.  J.,  Bronson  and 
Cowen,  JJ.,  a  majority  of  the  court  being  of  opinion  that 
the  circmnstances  of  the  case  were  materially  changed  firom 
the  time  of  the  hearing  before  Justice  Oakley,  by  reason  of 
the  increased  age,  (about  18  months)  of  the  child,  made  an 
order  for  the  delivery  of  the  child  to  the  father.  Nelson, 
Ch.  J.,  dissented. 

"This  decision  was  reversed  in  the  Court  of  Errors 
on  substantially  the  same  grounds,  upon  which  the  former 
judgment  of  the  Supreme  Court  had  been  reversed. 

"  The  relator  afterwards  in  January,  1844,  applied  to  the 
Supreme  Court  of  the  United  States  for  a  writ  of  habeas 
corpus,  which  was  refused  on  the  ground  that  the  Supreme 
Court  had  no  original  jurisdiction  in  such  cases.  He  then 
in  April,  1844,  applied  for  the  writ  to  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of  New  York, 
which  was  refused  for  the  following  reasons,  by  Judge 
Betts: 


ilA  TBK  -WETT  *iw  wj^aMJS  coi^nzB.       [mk  il 


Df  xraniBfi  jntt  .\  remrzL  wan  mai^  JidnEEExnc  Ae 
fbcr»  4Ru%fi  ji  -tie  ^p^ririoii.  I  -iiumiii  ^DaehacBt  hOe  mlaBS  €b 
r^  imniiii  "har  "019  !oiir;  !aaaiuii:  f*sexniBe  ;3ut  eamiiflii  Isv 
dmirrioEW  'if  inr^s  wr-ue,  md  Oiift  30  «nimiiwiL  lanr  pns- 
dierioa  <iv*»r  "he  Tiarriy. 

!iian3>»r  b^  T^irne  <if  m^  xacniie  at*  doe  Uoxceti  ScatOL 

"^  ^L  If  fncii  JTir3im:ii0iL  is  t3i>  be  impised.  ckoc  then  die 
4maAXi  af  ^he  Conn  tit  ErrQc»  4t  Sew  Y<Kk  ssppliei  the 
nie  «if  Law.  iir  imiwie*  die  bfgfteic  cvuioice  «f  ^e  coat- 

mna  Law  rile*  wiiiexL  ia  ua  be  die  niie  <tf  Ji  1  iiipi  m  tliii 


-**  -bju  Becanae  07  diac  nie  die  liidier  v  boc  mritiwl  on 
die  4»8e  maite-  by  diia  pecicioii*  »>  cake  diis  ckiLd  ooK  of  die 

**  Up<HL  diia  p^hflil  to  srans  die  wrxc.  Banr  foed  out  a 
WTTu  oc'  €rrv)r  ts-ooL  die  Sapreme  Coon  olf  die  Uohed  Scata^ 
wbica.  in  I>47,  waa  f&suwed  &r  wist  cf  joiiidictkiii." 


Tlie  tViregOGig  £ict3  and  deciaoiis  will  be  foond 
itated  in  die  cas^esw  The  PtapU.  ex  rtl  Barry,  v.  Mtrceiny 
3  J3i//  Rtp^  3&t> :  Axrry  t.  Merctim^  5  jfitwr^  108 ; 
Mtrctim  T.  7^  Piwpl^j  25  Wemd^  64,  aaJ,  2^  People, 
ez  rel  Barry,  t.  Merceim,  8  Paige,  47. 

The  last  dedaon^  howeTer,  of  die  Court  of  Errors, 
reversing  the  order  of  the  Supreme  Court,  has  never 
been  reported- 

This  litigation  was  no  less  remarkable  for  die 
great  research  and  ability  displayed  in  the  discus- 
sion of  the  questions  involved,  than  for  the  exceed- 
ing pertinacity  with  which  it  was  pursued  by  the 
relator. 

The  only  important  question  of  law,  however, 
which  it  may  be  said  to  have  setded,  at  least  for  the 
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State  of  New  York,  is  that  an  order  in  habeas  corpus 
determining  the  question  of  custody  of  a  child, 
between  contending  parents  is  conclusive,  while  the 
material  facts  relating  to  the  circumstances  of  the  par- 
ties remain  imchanged,  and  may  be  relied  on  as  a 
bar  to  a  subsequent  writ  of  habeas  corpus. 

The  following  case  occurred  in  1847,  and  may  be 
considered  as  stating  fairly  the  law  in  New  York 
upon  this  interesting  question  as  derived  from  the 
cases  adjudged  in  their  highest  courts. 

In  the  matter  of  Gregg,  6  Penn.  Law  Jour.,  528. 
In  the  Superior  Court  of  the  city  of  New  York 
before  the  Hon.  T.  J.  OaJdey,  assistant  J.,  Jime  1, 
1847: 

Oaklet,  J.  "The  writ  of  habeas  corpus  in  this  case  was 
sued  out  by  Dr.  Wm.  Gregg,  of  the  city  of  Philadelphia, 
to  bring  up  the  body  of  his  infant  son"  (about  6  years  old) 
"  detained  illegally,  as  was  alleged,  in  the  custody  of  his 
wife  in  the  city  of  New  York. 

"  Return.  Cruel  treatment,  &c. 

"  Antwer.  Denies  the  allegations  in  the  return. 
Proofs.  Oral  and  documentary. 

It  appears  that  both  father  and  mother  are  persons  of 
good  moral  character,  and  both  of  sufficient  pecuniary 
means  to  enable  them  properly  to  take  charge  of  the  child, 
and  that  the  child,  though  never  having  been  subject  to 
any  complaints  other  than  those  which  are  ordinarily  inci- 
dent to  childhood,  is  of  delicate  health,  and,  in  the  judg- 
ment of  the  only  physician  who  has  been  examined  in 
relation  to  it,  still  requires  the  care  of  a  mother.  The 
general  doctrine,  that  the  father  has  an  absolute  right  to 
the  custody  of  his  child  if  personally  unobjectionable,  does 
not  seem  to  be  sustained  by  the  law  in  this  state  as 
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expounded  by  its  highest  tribunalB.  It  is  a  matter  of  fre- 
quent occurrence  that  this  supposed  absolute  right  is  made 
to  yield  to  the  mere  will  of  the  child.  In  cases  where  the 
child  is  of  sufficient  discretion,  though  still  an  infant  in  the 
eye  of  the  law,  to  make  a  choice  for  itself  as  to  the  dispo- 
sition of  its  own  person,  all  the  court  does  under  the  writ 
of  habeas  corpus  is  to  see  that  all  restraint  is  removed  and 
that  such  choice  may  be  freely  made ;  and  this  choice  may 
not  only  be  in  favor  of  either  parent  against  the  other,  but 
is  not  imfrequently  opposed  to  the  wishes  and  claims  of 
both,  the  child  preferring  to  place  himself  in  the  care  and 
custody  of  strangers.  The  question  there  as  to  the  alleged 
superior  right  of  the  father  can  only  arise  where  the  child 
cannot,  as  in  the  present  case,  choose  for  itself,  and  here 
the  real  point  at  issue  between  the  parties  presents  itself; 
the  relator  contending  that  in  such  case  the  law  determines 
that  the  safest  place  for  the  child  is  under  the  care  and 
custody  of  the  father;  and  the  respondent  insisting  that 
the  question  is  left  at  large  to  be  determined  by  the  court 
exercising  a  sound  legal  discretion  and  acting  solely  in 
reference  to  the  interests  of  the  child  under  the  circum- 
stances of  the  case. 

"It  would  seem,  then,  that  the  real  question  in  these 
cases  is  not  what  are  the  rights  of  the  father  or  mother  to 
the  custody  of  the  child,  or  whether  the  right  of  one  be 
superior  to  that  of  the  other,  but  what  are  the  rights  of  the 
child ;  and  I  cannot  but  think  that  much  of  the  apparent  con- 
flict in  the  various  decisions  of  the  courts  ia  these  cases  and 
in  the  reasoning  which  has  been  resorted  to  to  sustain  them 
has  arisen  from  loose  and  undefined  notions  as  to  the  nature 
of  the  questions  involved.  They  have  not  unfrequently 
been  treated  as  if  they  were  cases  involving  the  rights  of 
property  rather  than  mere  personal  rights,  and  as  if  the 
parents  were  setting  up  conflicting  claims  of  property  in 
the  child. 
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"The  true  view  is  that  the  rights  of  the  child  are 
alone  to  be  considered,  and  those  rights  clearly  are  to  be 
protected  in  the  enjoyment  of  its  personal  liberty,  accord- 
ing to  its  own  choice  if  arrived  at  the  age  of  discretion, 
and  if  not  to  have  its  personal  safety  and  interests  guarded 
and  secured  by  the  law  acting  through  the  agency  of  those 
who  are  called  upon  to  administer  it. 

"  In  all  the  cases,  even  in  those  in  which  the  superior 
right  of  the  father  seems  to  have  been  most  strongly  main- 
tained, the  principle  is  clearly  recognized  that  there  may 
be  circumstances  irrespective  of  any  personal  disqualification 
of  the  father  which  may  defeat  his  claun.  The  discretion 
which  is  thus  to  guide  in  the  decision  of  cases,  like  the 
present,  is  not  an  unregulated  or  arbitrary  discretion  of 
the  judge,  for  that  has  justly  been  styled  *the  law  of 
tyrants,'  but  a  discretion  governed  as  far  as  the  case  will 
admit  by  fixed  rules  and  principles.  It  is  certainly  some- 
what difficult  to  define  these  rules  and  principles  with 
precision,  but  keeping  in  mind  that  the  present  interests  of 
the  child  are  alone  to  be  consulted,  I  think  they  may  safely 
be  sought  for  in  considerations  connected  with  its  age  and 
health. 

"  When  a  child  is  found  in  the  custody  of  its  mother,  of 
tender  years  or  of  feeble  and  delicate  health  and  when  the 
necessity  of  maternal  care  is  evident,  the  law  will  not 
interfere  to  remove  it  firom  such  custody  and  could  not  do 
it  without  shocking  the  common  sense  and  feelings  of  man- 
kind. But  where  the  child  has  arrived  at  an  age  at  which 
t  becomes  important  to  detemune  upon  its  course  of  edu- 
cation and  mental  training,  in  reference  to  future  business 
and  establishment  in  life,  it  may  reasonably  be  supposed 
that  the  superintendence  and  judgment  of  the  father  will 
better  subserve  its  true  interests  than  those  of  the  mother. 
While  the  physical  safety  of  the  child  and  the  incipient 
stages  of  its  education  are  the  chief  objects  to  be  regarded, 
it  is  quite  clear  from  observation  and  experience  that  these 
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may  be  safely  entnisted  to  the  mother,  and  that  in  general, 
under  sach  circumstances,  maternal  is  more  safe  and  effectual 
than  paternal  care  and  snperintendence." 

Let  the  child  remain  with  its  mother. 

New  Jersey.  In  the  State  v.  StigaU  8^  Tumey^  2 
Zabr,,  286,  Randolph,  J.,  said : 

*^But  where  the  child  is  of  tender  years  and  the  father 
and  mother  have  separated,  or  the  wife  has  left  the  abode 
of  her  husband,  it  often  becomes  necessary  for  the  court  or 
judge,  on  return  of  the  habeas  corpus,  to  determine  as  to 
the  custody  of  the  child,  without  waiting  for  the  slower 
action  of  the  Chancellor,  or  referring  the  matter  to  him  as 
■the  parens  patriae  in  the  place  of  the  sovereign. 

*^  Under  the  general  rule  of  the  common  law,  courts  have 
not  felt  authorized  to  take  the  child  from  the  &ther  and 
give  it  to  the  mother,  although  some  very  strong  cases 
have  arisen  which  seemed  to  demand  the  interference  of 
the  court.  5  Eaft^  00 ;  9  J.  B.  Moore,  279 ;  Ball  v.  BaU, 
2  Sim.j  35 ;   TFellesley  v.  Duie  of  Beaufort,  2  Ruu.,  9. 

"But  where  the  father  had  asked  a  court  of  law  or  a 
judge  to  grant  an  order  to  reinvest  him  with  the  actual 
custody  of  his  child,  the  court  before  making  the  order 
would  look  into  the  case  and  notwithstanding  the  presumed 
right  of  the  father,  would  exercise  a  discretion  in  the  mat- 
ter. Such  ever  was  and  still  is  the  law,  with  much  less 
change  in  the  rule  than  in  the  mode  of  exercising  the  dis- 
cretion or  the  extent  of  its  exercise. 

"The  principle  of  the  action  of  the  court  or  reftisal  to 
act  is  this :  The  power  and  right  of  the  father  is  allowed 
for  the  benefit  of  the  child,  and  not  to  enable  him  to  govern 
with  arbitrary  caprice  or  tyrannical  control,  so  as  to  subvert 
the  very  object  of  the  law  in  giving  him  the  authority. 
Thus  where  the  children  would  be  exposed  to  cruelty  or 
gross  corruption,  immoral  principles  or  habits,  or  the  father 
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is  not  of  ability  to  provide  for  the  support,  education  and 
future  prospects  of  the  child,  and  the  mother  or  person 
with  whom  the  child  resides  is  able,  the  court  will  make 
no  order  granting  the  custody  of  the  child  to  the  father. 
And,  too,  if  the  child  is  of  tender  years  and  especially  if  a 
female  or  of  sickly  constitution,  in  the  custody  of  the 
mother,  against  whom  there  is  no  charge  but  inability  to 
live  with  her  husband,  the  court  would  make  no  order  of 
removal. 

"  The  discretion  is  pretty  broody  and  perhaps  extending  with 
the  improvements  and  refinements  of  the  age,  yet  it  is  not  arhi" 
trary,  but  ba^ed  on  sound  principles;  and  yet  like  all  other 
discretionary  proceedings  will  take  its  hue  from  the  officer  exer- 
cisiny  it. 

"  In  this  case  there  were  three  children,  Charles,  aged  5 
years  and  8  months ;  Robert,  3  years  and  5  months,  and 
Elizabeth,  13  months. 

"  The  two  younger  children  are  too  young  to  be  removed 
for  any  practical  or  useful  purpose  to  themselves  at  least; 
and  as  nothing  is  found  against  the  mother,  but  her  inability 
to  live  with  her  husband,  they  should,  for  the  present, 
remain  with  her ;  but  an  order  may  be  entered  to  deliver 
the  eldest  to  the  father." 


SECTION  vn. 

CUSTODY  OF  ILLEOniMATE  CHILDREN. 

The  English  cases  show  a  want  of  unanimity  of 
opinion  upon  this  question  also.  See  ForsytJCs  Cus- 
tody of  Infants^  77. 

In  Rex  v.  Soper,  6  T.  -R.,  278,  Lord  EIenyon,  Ch.  J., 
said  that  the  putative  father  of  a  bastard  child  had  no  right 
to  the  custody  of  it.     And  when  this  case  was  cited  in  jR. 
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T.  Matebfj  5  East,  224 ;  and  see  £.  v.  Hapkimj  7  Etut,  679, 
amd  1  MadJL  CIL  Pr^  432,  ».  z^  where  a  writ  of  habeas  cor- 
pus was  moved  for  to  bring  ap  the  body  of  a  bastard  in&nt, 
of  which  the  defendant  was  the  fiither,  the  same  learned 
judge  said :  "  Where  the  &ther  has  the  custody  of  the  child 
&irly,  I  do  not  know  that  this  court  would  take  it  away 
firom  him,  though  I  do  not  mean  to  impeadi  the  propriety 
of  the  case  cited.  But  where  he  has  got  possession  of  the 
child  by  force  or  fraud,  as  is  here  sugested,  we  will  interfere 
to  put  matters  in  the  same  situation  as  before." 

Yet  the  learned  judge  does  not  iqppear  to  have  been 
consistent  in  that  opinion ;  for  in  an  anonymous  case,  cited 
by  Sheppard,  Serg't,  argutndoj  in  the  case  of  Strangeways 
V.  Robinson^  4  Taunts  506,  where  a  writ  of  habeas  corpus 
was  sued  out  on  behalf  of  the  mother  to  prevent  a  legiti- 
mate child,  little  more  than  seven  years  old,  bom  being 
carried  to  the  West  Indies  by  his  &ther,  though  the  fikther 
had  obtained  the  possession  of  the  child  from  a  school  both 
by  fiBud  and  force,  he  held  that  as  he  found  it  in  the  pos- 
session of  the  father  he  must  leave  it  there,  though  he  said 
he  would  have  preferred  to  have  left  the  child  in  the  cus- 
tody of  the  mother. 

In  a  late  case,  Ex  parte  KneCj  1  Bos.  8f  Pul.  N.  R^ 
148,  the  Court  of  Common  Pleas  did  take  away  an 
infant  illegitimate  child  from  the  custody  in  which 
it  had  been  placed  by  the  father,  although  there  was 
no  imputation  against  him,  and  ordered  it  to  be 
delivered  to  the  mother,  who  was  willing  and  anxious 
to  receive  it 

Sir  J.  Mansfield,  said :  "  It  is  not  unlikely,  indeed,  that 
by  granting  this  application  we  may  be  doing  a  great  pre- 
judice to  the  child,  but  still  the  mother  is  entitled  to  the 
child  if  she  insists  upon  it." 


CBL  DC.]  ILLEQITntATE   CHILDBEK.  523 

It  18,  however,  by  no  means  clear  that  such  a  right 
on  the  part  of  the  mother  would  now  be  recognized. 
In  Rex  V.  HopUnSy  7  East,  579,  Lord  EUenborough 
expressed  a  doubt  whether  the  court  could  interfere 
by  a  writ  of  habeas  corpus  on  behalf  of  the  mother 
of  an  illegitimate  child,  who  had  no  legal  right  to 
the  person  of  the  child,  the  question  of  guardianship 
belonging  to  another  forum,  and  the  chM  not  being 
of  an  age  to  complain  for  itself  of  any  illegal  res- 
traint on  its  person.  As,  however,  the  infant  had 
been  taken  away  from  the  mother  by  force,  the  court 
ordered  it  to  be  restored  to  her.'* 

The  la^t  case  in  which  the  point  was  much  con- 
sideredy  In  re  Lloyd,  3  Man.  8f  Gr.^  547,  does  not 
clear  away  all  the  difficulty. 

"An  illegitimate  child,  between  eleven  and  twelve  years 
of  age,  was  produced  under  the  care  of  a  female  attendant, 
by  the  father  with  whom  it  resided,  in  the  court  of  Com- 
mon Pleas,  in  obedience  to  a  writ  of  habeas  corpus,  and  as 
he  made  no  claim  to  the  custody,  the  court  allowed  the 
infant  to  choose  for  herself  the  party  with  whom  she 
wished  to  remain.  In  delivering  the  judgment,  Tindal, 
Ch.  J.,  said :  ^This  is  a  case  of  some  difficulty,  and  we  can- 
not help  feeling  distressed  at  being  obliged  to  come  to  a 
decision  upon  it.  The  vmt  of  habeas  corpus  has  been 
obtained  by  the  mother  of  an  illegitimate  child,  for  the 
purpose  of  bringing  her  up  from  the  custody  of  a  party 
with  whom  she  had  been  placed  by  her  putative  father. 
The  child  is  now  in  court  in  obedience  to  the  writ,  and 
appears  as  she  has  been  sworn  to  be,  between  eleven  and 
twelve  years  old.  Had  she  been  under  seven  years  of  age^ 
the  court  would  have  said  that  she  could  exercise  no  discretion  ; 
but  she  is  old  enough  to  choose  for  herself,  and,  therefore, 
we  do  not  feel  called  upon  to  exercise  a  discretion  for  her. 
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If  she  is  willing  to  go  with  her  mother,  she  may,  but  if  she 
does  so  it  must  be  her  own  free  will,  for  no  force  shall  be 
used.' 

'*  EQs  lordship  then  asked  the  child  if  she  would  go  with 
her  mother,  but  she  expressed  a  strong  disinclination  to  do 
so.  He  then  told  her  she  was  at  liberty  to  go  where  she 
would ;  whereupon  she  left  the  court  with  a  female  who 
had  accompanied  her  there.  Upon  quitting  the  court  the 
mother  attempted  to  take  forcible  possession  of  the  child ; 
but  upon  this  being  made  known  to  the  Chief  Justice,  one 
of  the  officers  of  the  court  was  sent  with  her  for  her  pro- 
tection." 

The  same  difficulty  has  not  embarrassed  the  Ame- 
rican courts.  They  hold  the  putative  father  to  have 
no  right  to  the  custody  of  his  illegitimate  child  as 
against  its  mother.  Wright  v.  Wright^  12  Mass.,  109; 
Robalina  v.  Armstrong,  15  Barb.,  247. 

The  bastard,  however,  is  entitled  when  brought 
before  the  court  upon  a  habeas  corpus,  to  the  same 
liberty  of  election  when  of  proper  age,  and  to  the 
exercise  on  the  part  of  the  court  of  the  same  con- 
siderate discretion  when  too  young  to  choose,  as  is 
accorded  to  the  child  of  lawful  wedlock. 

The  Peopley  ex  rel.  Davenport,  v.  Kling,  6  Barb.  Sup.  C/., 
366  :  On  certiorari.  The  relator  was  the  mother  of  a 
bastard  child,  named  Martin  Kling,  bom  in  November,  1844. 
The  defendant  was  the  putative  father  of  the  child.  In 
October,  1847,  relator  presented  a  petition  to  the  Hon. 
Demosthenes  Lawyer,  County  Judge  of  Schoharie,  stating 
that  on  the  2d  day  of  that  month,  the  defendant  had  ille- 
gally and  forcibly  taken  the  child  firom  her  custody  and 
carried  it  away,  and  that  he  still  illegally  detained  the  child. 
A  writ  of  habeas  corpus  was  thereupon  allowed,  command- 
ing the  defendant  to  bring  the  child  before  the  judge,  &c 
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The  defendant,  among  other  thmgs,  returned  to  the  writ 
that  the  relator  was  in  very  indigent  circumstances ;  that 
she  was  of  weak  and  imbecile  mind,  and  was  not  a  proper 
or  fit  person  to  have  the  care  and  custody  of  the  child;  that 
while  with  her,  the  child  had  suffered  greatly  for  the  want 
of  sufficient  and  proper  food  and  clothing;  that  at  the  time 
mentioned  in  the  petition  for  the  writ,  he  had  applied  to 
the  relator  for  leave  to  take  and  bring  up  the  child ;  that 
no  objection  or  opposition  having  been  made  by  her,  he 
took  the  child  and  delivered  him  to  his  father,  Henry 
Eling,  who  took  the  child  into  his  family  and  adopted  him 
as  his  own  child. 

Witnesses  were  examined,  and  after  hearing  the  parties 
the  judge  dismissed  the  habeas  corpus.  Relator  obtained  a 
certiorari  removing  the  proceedings  to  the  Supreme  Court. 

Harbis,  J  :  "  Were  this  a  controversy  between  the  mother 
of  the  child  and  the  putative  father,  as  to  which  had  the 
better  right  to  the  custody  and  guardianship  of  the  child,  as 
the  relator's  counsel  seemed  to  suppose  it  to  be,  there  could 
be  no  doubt  that  the  decision  of  the  county  judge  was 
erroneous. 

"  As  against  the  mother  of  a  bastard  child,  the  putative 
father  has  no  legal  right  to  the  custody.  The  mother  as  its 
natural  guardian  is  bound  to  maintain  it,  and  is  entitled  to  the 
control  of  it.  But  the  difficulty  with  the  relator's  case  is,  that 
this  is  not  a  question  to  be  determined  upon  habeas  corpus. 

**  This  writ  is,  by  eminence  the  vnrit  of  liberty.  Its  office 
is,  to  inquire  into  the  ground  upon  which  any  person  is 
restrained  of  his  liberty  and,  when  it  is  found  that  the 
restraint  is  illegal,  to  deliver  him  from  such  illegal  restraint. 
Ordinarily  this  end  is  attained  by  allowing  the  person 
improperly  detained  the  free  exercise  of  his  volition.  But 
in  the  case  of  a  child  too  young  to  be  capable  of  deter- 
mining for  itself,  the  court  or  officer  assumes  to  determine 
for  it.  In  making  such  election  for  the  child,  its  welfare  is 
chiefly  if  not  exclusively  to  be  had  in  view.    •     • 
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^<  I  admit  that  this  discretion  is  not  to  be  arbitarily  exer- 
cised. Nor  are  the  rights  of  the  parent  to  be  wholly  disre- 
garded. In  this  case  although  a  matter  addressed  to  the 
discretion  of  the  court,  if  it  had  appeared  that  the  relator 
had  possessed  the  capacity  and  the  means  of  maintaimng 
and  educating  the  child  as  well  as  the  grandfather,  who  had 
received  it  into  his  family,  I  think  a  judicious  exercise  of 
his  power  would  have  required  the  judge  to  deliver  the 
child  into  the  custody  of  the  mother.  But  such  a  state  of 
facts  was  not  presented.  *  *  I  am  entirely  satisfied  with  the 
determination  of  the  county  judge  to  leave  the  child  with 
its  grandfather." 

In  the  case  of  The  People  v.  LancU,  2  John.^  375,  a 
writ  of  habeas  corpus  was  sued  out  by  the  putative 
father  of  a  bastard  child,  directed  to  the  defendant 
who  had  married  the  mother.  It  was  claimed  by  the 
relator  that  the  child  had  been  illtreated  by  the  defen- 
dant, and  several  affidavits  read  on  both  sides. 

Per  Curiam.  "The  only  question  before  the  court  is,  who 
has  the  legal  right  to  the  custody  of  the  child.  In  the  case 
of  illegitimate  children,  and  especially  as  to  females,  the 
mother  appears  to  us  to  be  the  best  entitled  to  the  custody 
of  them ;  but  this  right  is  not  of  such  a  nature  as  to  prevent 
the  court  fi'om  interfering  to  take  the  infant  from  the  cus- 
tody of  its  mother,  under  special  circumstances  of  illtreat- 
ment.  In  the  present  case,  the  evidence  of  illtreatment  has 
been  so  far  obviated  by  the  aflBdavits  which  have  been  read 
on  the  part  of  the  defendant,  that  we  do  not  think  it  neces- 
sary to  interfere  at  this  time,  to  take  the  child  from  the  cus- 
tody of  the  defendant  and  his  wife.  But  we  think  proper 
to  admonish  the  defendant  that  he  be  careful  to  restrain  his 
passions  in  future ;  and  that,  if  hereafter,  it  should  be  made 
to  appear  that  the  child  is  illtreated,  the  court  will  interfere 
for  her  protection,  and  remove  her  from  his  custody." 
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In  the  matter  of  Doylcy  Clark  Ch.  Bqp.^  154,  The 
Vice  Chancellor  held  that  the  father  of  an  illegitimate 
child  had  no  right  to  its  care  and  custody,  as  against 
the  rights  of  the  mother.     He  said : 

*^  The  paternal  and  filial  relation,  in  all  its  endearing  and 
legal  consequences,  does  not  exist  between  such  a  father 
and  such  a  child.  The  law  looks  coldly  upon  this  relation, 
and  takes  no  further  care  of  it  than  to  see  that  the  commu- 
nity is  not  put  to  expense.  In  such  a  case  there  seems  to 
be  more  than  a  legal  doubt  who  is  actually  the  father,  the 
sworn  father  being  termed  merely  the  putative  father,  while 
there  can  be  no  doubt  who  is  the  mother.  As  the  mother 
is  the  only  parent  such  a  child  can  have  with  legal  certainty, 
she  is  the  parent  to  whom  the  custody  of  such  a  child  seems 
properly  to  belong." 


SECTION  vm. 

infant's  liberty  op  choice. 

In  cases  of  any  doubt  or  difficulty,  a  practice  pre- 
vails, both  in  England  and  the  United  States,  of  con- 
sulting the  wishes  of  the  infant,  when  of  sufficient 
age  and  discretion,  as  to  its  custody.  And  so  com- 
mon is  the  practice,  that  it  has  come  to  be  supposed, 
by  some,  that  the  infant  possesses  a  controlling  right 
of  choice.  But  this  an  error.  An  infant  has  no 
controlling  legal  right  of  election  as  to  its  custody. 
It  was  never  designed  to  subject  the  legal  right  of 
custody  to  the  caprice  of  infant  children,  nor  to  eman- 
dpate  them  from  the  rightful  custody. 

It  was  said  by  Starkey^  Ch.  /.,  in  his  dissenting 
opinion  in  the  case  of  Foster  8f  wife  v.  Alston,  6  How 
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Miss.,  472,  that:  ''An  infant  is  not  entitled  to  his 
freedom,  an  adult  is.  When  a  habeas  corpus  is 
granted  to  an  adult  the  object  is  to  inquire  whether 
he  is  legally  restrained  of  his  liberty,  because  if  he  is 
not  he  must  be  set  free  for  the  plain  reason  that  by 
law  he  is  entitled  to  his  freedom.  But  if  the  court 
is  also  to  set  the  infant  free  they  give  him  a  right  to 
which  he  is  not  entitled ;  and  deprive  the ,  parent  or 
guardian  of  a  right  to  which  he  is  entitled,  to  wit ; 
the  custody  of  the  infant.  The  law,  it  seems  to  me, 
does  not  clothe  the  infant  with  power  to  say  whether 
he  will  be  set  free  or  not ;  it  does  not  give  the  infant 
a  discretion  on  the  subject.  If  it  did  the  habeas 
corpus  would  cease  to  be  a  remedy  for  the  father." 

The  true  view  of  the  matter  appears  to  be  this. 
The  jurisdiction  of  the  question  of  custody  under  the 
writ  of  habeas  corpus,  is  of  an  equitable  nature. 
The  welfare  of  the  infant  is  the  polar  star  by  which 
the  discretion  of  the  court  is  to  be  guided.  But  the 
legal  rights  of  the  parent  or  guardian  are  to  be 
respected.  Tliey  are  founded  in  nature  and  wisdom 
and  are  essential  to  the  peace,  order,  virtue  and  hap- 
piness of  society.  But  they  may  have  been  aban- 
doned, transferred  or  abused. 

The  parent  may  have  parted  with  the  custody 
under  circumstances  which  would  render  it  injurious 
to  the  child  and  unjust  to  others  to  permit  him  to 
reclaim  it  He  may  have  grossly  abused  his  right  and 
thus  have  forfeited  it  and  rendered  the  interference 
of  the  court  necessary  for  the  protection  of  the  cliilA 
In  the  former  case  he  may  not  be  permitted  to 
recover  the  child  because  of  an  equitable  estoppel 


CH.  IX.]        infant's  choice  op  liberty.  529 

arising  from  his  own  conduct.  In  the  latter  he  shall 
not  be  permitted  to  exercise  a  right  which  he  has 
grossly  abused.  The  original  legal  right  being  sur- 
rendered it  shall  not  be  reasserted  to  the  manifest 
injury  of  the  child,  or,  being  grossly  abused,  the 
strict  legal  custody  ceases  to  be  a  rightful  custody 
and  should  therefore  be  changed.  In  neither  case 
can  the  court  be  properly  said  to  emancipate  the  child 
from  the  strict  legal  right  of  custody ;  it  only  protects 
it  against  a  wrongful  and  injurious  assertion  or  a 
gross  abuse  of  the  right. 

The  welfare  of  the  child,  then,  being  the  object  to 
be  attained,  no  consideration,  calculated  to  influence 
the  decision  of  the  question,  should  be  overlooked. 
Hence  the  wishes  of  the  child  are  consulted,  not 
because  it  has  a  legal  right  to  demand  it,  but  because 
it  is  material  for  the  court  to  understand  them,  that 
it  may  be  the  better  prepared  to  exercise  its  discre- 
tion wisely.  It  is  not  the  whim  or  caprice  of  the  child 
which  the  court  respects,  but  its  feelings,  its  attach- 
ments,  its  reasonable  preference  and  its  probable 
contentment 

Consulting  the  wishes  of  the  infant,  we  may  con- 
clude, is  a  mere  rule  of  procedure  founded  upon  the 
duty  of  the  court  to  exerise  a  wise  circumspection, 
and  not  upon  any  legal  right  of  the  infant  to  decide 
for  himself  and  the  court  the  question  of  custody. 

Such  being  the  nature  and  ground  of  this  prac- 
tice, it  is  impossible  to  prescribe  the  precise  weight 
which  should  be  given  to  these  wishes  when  ascer- 
tained. It  may,  however,  be  safely  said  that  where 
the  parent  has  voluntarily  parted  with  the  custody 
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and  seeks  to  recoTer  it,  if  his  right  to  recoYer  it  be 
doubtful  or  the  assertion  of  the  daim  wonld  be 
inequitable  to  others  or  injurious  to  the  child,  or  if 
no  legal  ri^t  to  the  custody  be  prefiared  by  any 
one,  the  reasonable  wishes  of  the  dhdld  should  be 
aDowed  a  controlling  influence.  And  a  ainiilar 
effect  should  be  given  to  similar  wishes  where  the 
parent  has  grossly  abused  the  right  of  custody  and 
the  safety,  the  health  or  morals  of  the  child  are  in 
imminent  danger  undar  the  parent's  custody;  and 
this,  whether  the  inquiry  arises  under  a  proceeding 
instituted  by  the  parent  to  recovar  the  custody  not 
voluntarily  surrendered,  or  by  the  child  to  be  freed 
from  the  custody  of  the  parent  in  consequence  of  the 
abuse  and  apprehended  danger. 

In  the  absence  of  any  transfer  of  the  custody  of 
the  child,  or  of  any  abuse  or  real  danger  of  abuse 
of  it  by  the  parent,  it  is  competait  for  the  court,  and 
in  many  cases,  perhaps,  its  duty,  to  order  the  infemt 
into  the  legal  custody,  notwithstanding  the  child 
may  have  wishes  to  the  contrary.  But  it  is  not  dear 
that  the  court  is  bound  to  proceed  to  that  extent 
In  Rex  V.  Delaval,  3  Burr.y  1436,  Lord  Mansfield 
said :  "  The  court  is  bound  ex  debito  justilia^  to  set 
the  infants  free  from  an  improper  restraint ;  but  they 
are  not  bound  to  deliver  them  over  to  any  body^  nor  to 
give  them  any  privilege/*  In  the  case  of  Rex  v. 
Isley,  5  Ad.  S^  Ell.,  441,  the  Court  of  King's  Bench 
thought  they  were  boimd  to  deliver  them  into  the 
legal  custody,  no  circumstances  of  injury  or  the 
apprehension  of  it  appearing. 

In  this  country  the  doctrine  of  Lord  Mansfield 
generally  prevails.     The  court  does  not  feel  bound 
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in  all  cases  to  deKver  the  child  into  the  legal  custody 
where  it  has  not  been  abused  or  transferred.  On  the 
contrary,  where  the  parent  seeks  by  the  writ  to 
recover  the  custody  and  it  stands  indifferent  as  to 
the  welfare  of  the  child  whether  he  shall  be  restored 
to  the  legal  custody,  and  especially  where  the  wel- 
fare of  the  child  will  probably  be  promoted  by  not 
restoring  him  to  the  legal  custody,  as,  where  parental 
government  is  relaxed,  ineflficient,  not  salutary,  lead- 
ing to  idleness  and  the  unnumbered  evils  always  in 
her  train,  and  the  child  manifests  an  appreciation 
of  the  disadvantages  of  such  custody  and  affords 
reasonable  ground  to  believe  that  it  will  be  better 
for  him  not  to  be  restored  to  the  legal  custody,  the 
court  may  and  often  does  refuse  to  make  any  order 
in  regard  to  his  custody,  and  will  suffer  him  to  go  at 
large. 

And  such  action  or  refusal  to  act,  affords  no  just 
ground  of  reproach  to  the  habeas  corpus  proceeding. 
It  has  been  said,  indeed,  that  in  such  cases  the  habeas 
corpus  "ceases  to  be  a  remedy  for  the  father."  It 
does  not  cease  to  be  a  remedy,  it  never  was  a  remedy 
to  that  extent. 

It  may  appear  like  inefficiency  to  say,  as  was  said 
in  the  Matter  of  Kottman,  2  Hill  C.  jR.,  363,  to  the 
infant:  "You  are  at  liberty  to  go  where  you  please," 
and  to  the  father :  **  You  have  the  legal  right  to  take 
him  wherever  you  find  him,  after  he  gets  home  fi'om 
court ;  but  it  must  be  at  your  risk  if  you  commit 
a  breach  of  the  peace  in  so  doing." 

But  it  is  to  be  remembered  that  the  primary  and 
great  use  of  the  writ  is  to  set  at  liberty  any  person 
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illegally  restrained  or  imprisoned,  and  that  at  least 
no  right  of  liberty  is  violated,  when  the  child  is 
permitted  to  go  free.  The  parent  is  not  without 
other  remedies. 


SECTION  XI. 

INFAinr'S  AGE  OP   DISCEETION. 

It  has  been  said  the  child  must  have  discretion  to 
entitle  its  wishes  to  be  consulted.  The  law,  in  this 
country  at  least,  prescribes  no  age  at  which  the  child 
shall  be  presumed  to  have  discretion  adequate  for 
this  purpose.  The  court  prefers  to  exercise  its  own 
judgment  in  each  case  upon  the  competency  of  the 
child.  It  looks  to  the  capacity,  information,  intelli- 
gence and  judgment  of  the  child.  It  removes,  as 
far  as  possible,  all  improper  influences  by  which 
parties  interested  in  its  custody  may  seek  to  bias  its 
choice.  And  if  it  finds  the  child  able  to  reason  sen- 
sibly, though  as  a  child,  in  regard  to  its  condition 
and  its  preferences  and  prospects,  it  will  take  its 
wishes  into  consideration. 

It  is  notorious  that  children  attain  this  capacity 
at  different  ages;  some,  indeed,  hardly  ever.  A 
procustean  rule,  then,  that  a  child's  fitness  to  choose 
should  be  determined  by  his  age  and  not  his  mental 
capacity  might  save  the  court  some  trouble,  but 
would  not  be  likely  to  subserve  the  best  interests  of 
the  child. 

In  England,  after  what  appeared  to  be  at  least 
strong  intimations  to  the  contrary,  it  has  been  de- 
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cided  that  during  the  age  of  nurture,  which  continues 
until  the  child  arrives  at  the  age  of  fourteen,  no 
child's  wishes  shall  be  consulted  against  the  claim  of 
the  guardian  by  nurture. 

In  the  United  States  this  species  of  guardianship 
has  no  existence,  the  guardianship  by  nature,  which 
continues  until  majority,  leaving  no  room  for  it 
Reeves  Dom.  ReL,  315;  2  Kent'^s  Com,^  221.  It 
would  be  necessary,  therefore,  if  years  are  to  be  the 
measure  of  capacity,  to  adopt  some  other  rule  than 
that  adopted  in  England,  or  the  liberty  of  choice 
would  be  quite  gone. 

But  for  reasons  already  suggested,  mental  capacity 
and  not  any  certain  number  of  years  is  regarded 
with  us  as  the  true  criterion  of  the  child's  qualifica- 
tion to  choose  where  choice  is  permitted. 

The  following  cases  from  the  English  and  Ameri- 
can authorities  will  serve  to  illustrate  the  application 
of  these  general  rules. 

In  R.Y.  Greenhilly  4  Ad.  Sf  Ehy  624,  Lord  Denman,  Ch. 
J.,  said :  "  When  an  infant  is  brought  before  the  court  by 
habeas  corpus,  if  he  be  of  an  age  to  exercUe  a  choice^  the 
court  leaves  him  to  elect  where  he  will  go.  If  he  be  not 
of  that  age,  and  a  want  of  direction  would  only  expose  him 
to  dangers  or  seductions,  the  court  must  make  an  order  for 
his  being  placed  in  the  proper  custody." 

In  re  Preston,  5  DowL  Sf  i.,  247,  Patteson,  J., 
refused  an  application  for  a  writ  of  habeas  corpus, 
made  on  behalf  of  an  infant's  mother,  then  in  India 
(the  father  being  dead),  in  order  to  remove  her  son 
from  the  guardianship  of  the  persons  who  had  for 
some  time  had  the  custody  of  him,  saying : 
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^^  In  deciding  this  question  it  seems  to  me  it  is  altogether 
useless  to  question  the  child,  as  to  with  whom  he  might 
wish  to  be.  It  is  difficult  to  say  at  what  age  a  child  is  capor 
ble  of  exercising  a  sound  discretianj  and  judging  for  itself  in 
matters  of  this  kind;  but  it  seems  to  me  that  it  is  but  a 
mockery  to  ask  a  child  of  nine  years  of  age  whether  he 
would  sooner  remain  with  the  person  who  has  brought  him 
up,  or  go  with  a  stranger." 

In  the  case.  Rex  v.  Johnson^  1  Stra.y  579,  the  in&nt  was 
nine  years  old,  the  court  said :  '*  this  being  the  case  of  a 
young  childy  who  had  no  judgment  of  her  own^  they  ought  to 
deliver  her  to  her  guardian,"  and  h^  took  possession  of  her 
in  court. 

"  Very  recently,"  says  Forsyth^  Custody  of  Infants^  106, 
"an  illegitimate  child  seven  years  old,  about  whose  custody 
there  was  a  dispute  in  the  Bail  Court,  was  called  up  to  the 
bench  by  Mr.  Justice  Wightman,  and  after  having  been 
privately  questioned  by  him,  foimd  to  be  very  intelligent, 
she  was  allowed  to  choose  the  person,  although  neither  her 
father  nor  mother,  with  whom  she  was  to  reside*  It  was, 
however,  agreed  that  the  mother  should  have  access  to  her 
at  all  reasonable  times."  In  re  White,  Jan^y  25,  1848. 

In  re  Lloyd,  3  Man.  Sf  Gr.,  547,  the  child  was  between 
eleven  and  twelve  years  of  age,  and  was  allowed  to  choose. 
And  the  court  intimated  that  she  would  have  been  allowed 
the  privilege  had  she  been  only  seven  years  old,  for  Tindal, 
Ch.  J.,  said :  "  Had  she  been  under  seven  years  of  age,  the 
court  would  have  said  that  she  could  exercise  no  discretions^ 

In  Regina  v.  Clarke,  21  Jurist,  336 ;  5.  C,  5  Am*  Law 
Reg.,  537,  an  infant  of  the  age  of  ten  years  was  brought 
up  on  habeas  corpus  upon  the  application  of  the  mother, 
who  was  surviving  parent,  the  father,  who  was  a  marine, 
having  died  without  appointing  a  guardian.  The  father 
was  a  protestant,  and  the  child  had  been  baptised  under  his 
directions  by  a  clergyman  of  the  Church  of  England ;  but 
he  had  permitted  the  mother,  who  was  a  Roman  Catholic, 
to  give  the  child  such  religious    instruction  as  was   in 
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accordance  with  her  religious  profession.  The  child,  after 
the  death  of  the  father,  had  been  placed  by  the  mother  at 
the  Sailor's  Orphan  Girl's  School,  where  she  would  be 
educated,  &c.,  in  the  Protestant  faith.  The  object  of  the 
mother,  in  suing  out  the  habeas  corpus,  was  to  remove  the 
child  to  a  Roman  Catholic  school.  The  Court  of  Queen's 
Bench  held  that  the  mother,  as  guardian  for  nurture,  was 
entitled  to  the  custody  of  the  person  of  the  child ;  that  the 
court  could  not  examine  the  infant  as  to  her  wishes  or 
religious  belief;  that  the  mother  was  not  bound  to  educate 
her  in  the  protestant  faith,  nor  had  she  lost  her  right  over 
her  by  sending  her  to  the  Sailor's  Orphan  Girl's  School ; 
and  therefore  the  court  was  bound  to  order  her  to  be 
delivered  to  her  mother. 

In  the  United  States  the  courts  have  generally 
inquired  as  to  the  capacity  and  intelligence  of  the 
child  In  the  Commonwealth  v.  Taylor^  3  MeL,  72, 
81iaWj  Ck^  J.J  said: 

"  In  point  of  law,  a  child  of  such  tender  years,  seven  or 
eight,  has  no  will,  no  power  of  judging  or  electing ;  and 
therefore  his  will  and  choice  are  to  be  wholly  disregarded. 
The  naturiftl  and  strong  feelings  of  a  child,  which  induce 
him  to  cling  instihctively  to  those  whom  he  has  been  accus- 
tomed to  regard  as  his  natural  protectors,  cannot  be  regard- 
ed as  the  exercise  of  a  legal  will  or  an  intelligent  choice. 

"  In  Commonwealth  v.  Hammond^  10  Pich^  274^^  the  child 
was  between  eleven  and  twelve^  and  its  wishes  were  consulted. 

"  In  the  case  of  The  People^  ex  reL  Ordronaux  v.  Chegaray^ 
18  Wend.f  637,  there  were  three  children,  aged  respectively 
16,  13  and  9  years.  They  were  all  consulted  respecting 
their  wishes. 

"  In  the  case  of  McDowlesj  8  JoAn,  328,  the  youngest 
child  was  not  more  than  7nne  years  old,  and  was  consulted 
in  respect  to  his  wishes,  not  only  by  the  Chief  Justice,  but 
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afterwards  on  a  suggestion  that  improper  means  had  be^i 
used  by  the  master,  by  three  gentlemen  of  the  bar  appoint- 
ed by  the  court,  and  his  wishes  were  respected* 

^*  In  the  matUT  ofDoyle^  Clark's  Chy.  Rep^  154,  the  putar 
tive  &ther  petitioned  for  the  custody  of  his  bastard  child, 
then  only  six  years  old,  alleging  in  his  petition  that  the 
mother  was  of  dissolute  habits  and  unfit  to  have  the  custody 
&c.  The  case  was  heard  upon  affidavits.  The  Vice  Chanr 
ceUor  held  that  the  mother  was  entitled  to  the  custody,  as 
against  the  putative  &ther,  yet  deemed  it  proper  to  exam- 
ine, and  accordingly  did  examine  the  child  privately  in  res- 
pect to  its  wishes,  and  says:  *I  find  she  is  very  well 
educated ;  that  due  care  has  been  paid  to  her  morals,  her 
manners  and  her  education ;  that  she  loves  her  mother  and 
prefers  to  live  with  her ;  that  she  is  daUy  sent  to  school ; 
and  that  few  girls  of  her  age  are  better  taught,  eitiier  in 
mind  or  heart/  " 

In  the  case  of  the  State  v.  ScoU  Sfwifcj  10  Faster^  274, 
the  child  was  eleven  years  old.  The  court  appointed  a 
committee  of  three  members  of  the  bar  to  interrogate  the 
child,  who  reported  that  she  was  of  sufficient  understanding 
to  choose,  and  the  court  suffered  her  to  make  her  election. 

In  the  case  of  The  People  v.  PillotCj  1  Sandf.  Sup.  Cu 
Rep.^  672,  the  writ  issued  at  the  instance  of  the  master 
against  the  father  for  three  children,  aged  respectively  14, 
11  and  9,  and  they  were  all  privately  consulted  by  the  court 
as  to  their  wishes. 

^'  The  eldest  elected  to  go  to  the  master,  and  the  others 
to  remain  with  their  father,  and  ordered  accordingly." 
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SECTION  X. 

VOLUNTARY  TRANSFER  OF  CUSTODY. 

It  has  been  seen  that  a  parent  may  emancipate  his 
minor  child  by  voluntarily  relinquishing  his  claim  to 
the  services  of  the  child,  or  by  permitting  the  child 
to  contract  marriage  or  other  relations  inconsistent 
with  filial  subjection,  and  may  also  forfeit  his  right 
of  custody  by  cruelty  or  gross  neglect  of  duty. 

Why,  then,  may  he  not  transfer  to  another  this 
right  of  custody  which  he  may  thus  abandon  or 
forfeit,  especially  where  the  interests  of  the  child 
are  not  prejudiced  by  the  assignment?  And  how 
can  the  court  pronounce  that  custody,  which  is  held 
under  a  fiedr  agreement  with  the  parent  and  not 
injurious  to  the  welfare  of  the  child,  to  be  an  illegal 
restraint  f 

It  is  true  of  this  as  of  many  other  questions,  in 
habeas  corpus  proceedings,  that  the  authorities  do 
not  all  speak  one  opinion. 

In  Regina  v.  Edward  Smith ;  In  re  Boreham^  16 

Eng.  Law  and  Eg.,  221,  on  a  writ  of  habeas  corpus 

the  return  showed  Emma  Susan  Boreham  bom  1847, 

daughter  of  Nathaniel  Boreham  and  Susan  his  wife, 

sister  of  defendant,  Edward  SmitL    In  May,  1852, 

an  agreement  was  entered  into  between  N.  Boreham 

and  E.  Smith,  which  recited  that  the  wife,  being 

dangerously  ill,  with  the  consent  of  her  husband, 

requested  Smith,  her  brother,  in  the  event  of  her 

death  to  take  charge  of  and  educate  and  bring  up 

her  infant  daughter,  and  by  which  Smith  agreed  to 
68 
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take  sach  charge  on  condition  that  the  daughter  was 
permitted  to  remain  with  him  until  she  was  grown  up 
and  able  to  provide  for  herself.  N.  Boreham  agreed 
to  the  condition,  that  he  would  in  no  manner  interfere, 
and  that  he  would  pay  Smith  fourteen  shiUingB  par 
month  for  the  child's  support  and  education.  Proviso, 
that  he  might  visit  his  daughter  at  reasonable  times. 
The  mother  died  July,  1852.  Smith,  by  virtue  of  the 
agreement,  took  possession  of  the  daughter  and  took 
charge  of  and  maintained  her. 

Erle,  J.  *'I  have  looked  into  the  cases  and  it  seems  to 
me  the  arrangement  between  the  &ther  and  the  uncle  is  in 
the  nature  of  a  consent  given  by  the  &ther  that  the  unde 
should  have  the  custody  of  the  child,  and  a  contract  by  the 
&ther  to  pay  the  uncle  for  its  support.  I  am  of  opinion 
that  the  father  is  at  liberty  to  revoke  the  consent,  and  I 
am  bound  to  say  that  he  is  entitled,  legally,  to  the  custody 
of  his  chad." 

The  report  is  too  short  to  inform  us  what  the  court 
thought  was  tlie  nature  of  the  undertaking  on  the 
part  of  the  uncle  to  maintain  the  child.  The  cases 
cited  by  counsel  for  the  father  were,  as  might  be 
supposed,  The  King  v.  Mandeville,  5  East,  221 ;  The 
King  V.  GreenhiU,  4  Ad.  Sf  EL^  624 ;  and  Ex  parte 
Skinner^  9  /.  B.  Moore^  278,  very  strong  and  very 
liard  cases.  The  American  reports  furnish  two  cases 
of  a  similar  tenor. 

In  The  State  v.  Clover^  1  Harr.^  419,  a  child  twelve 
years  old,  brought  up  on  habeas  corpus,  was  ordered 
to  be  delivered  to  the  mother  where  the  return  of  the 
defendants  stated  that  the  child  was  placed  with  them, 
with  the  mother's  consent,  to  live  and  remain  with 
them  until  of  full  age,  and  that  she  wished  to  remain. 
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And  in  Mayne  v.  BredwiUj  1  Hoisted  Ch.  i2.,  454, 
the  Supreme  Court  of  New  Jersey  held  that  a  father 
might  recover  possession  of  his  infant  child,  although 
he  had  committed  her  to  the  care  and  custody  of 
another  until  the  child  should  attain  the  a^e  of  twenty- 
<me  year.,  .nd  in  pursuance  thereof  the  ehild  l2d 
been  adopted  by  such  third  person. 

In  the  matter  of  Mitchell^  R.  M.  ChurLj  489,  the 
court  do  not  deny  the  power  of  the  father  to  assign 
the  custody  of  his  child,  but  on  tfie  contrary  intimate 
an  opinion  that  he  could  lawfully  do  so  upon  a  legal 
consideration.  In  that  case  the  father  sued  out  the 
writ  of  habeas  corpus  for  his  child,  then  three  months 
old.  The  respondents  were  the  grand-parents,  at 
whose  house  the  wife  died  in  child-bed. ,  It  appeared 
that  the  applicant  promised  his  tvife^  on  her  death  bed, 
that  the  child  should  remain  with  her  parents. 

**This,"  said  the  court,  **was  without  any  legal 
consideration ;  and  I  cannot  hold  it  to  be  an  entire 
surrender  of  his  legal  or  parental  right.  It  might 
with  great  propriety  be  called  nudum  pactum^ 

On  the  other  hand,  in  the  case  of  The  State  v. 
Smith,  6  GfreenLy  462,  the  court,  in  refusing  to  deliver 
the  children  into  the  custody  of  the  father,  laid  stress 
upon  the  fact  that  he  had  agreed  in  a  certain  event, 
which  had  come  to  pass,  that  his  wife  should  have 
the  custody  and  control  of  their  children. 

The  opinion  of  the  Supreme  Court  of  Massachu- 
setts, in  the  case  of  Poolv.  Gott  and  wife,  14  Law  Rep., 
269,  breathes  the  true  spirit,  and  is  in  unison  with  the 
general  tone  of  our  American  authorities  on  the  sub- 
ject of  parental  custody  where  the  controversy  is 
between  the  parents. 
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The  petitiona-,  Ebenesar  Pool,  was  a  merchant  of 
Bangor,  Maine,  and  saed  oat  the  writ  of  habeas  cor- 
pus for  the  purpose  of  getting  possession  of  his 
dangfater,  Lydia  Gott  Pool,  aged  thirteen  years,  in 
the  custody  of  h^  grand-parents,  the  respondents. 
The  other  hcts  appear  sufficiently  in  the  opinion  of 
the  Chief  Justice. 

Chief  Justice  Shaw,  in  pronouncing  judgment,  remarked 
substantially  as  follows :  **  This  case  presents  drcumstances 
of  int^est  and  delicacy,  inyolving  both  legal  rights  and  the 
dearest  feelings  of  parties.  On  the  one  hand  is  the  l^al 
right  of  the  only  parent,  and  on  the  other,  the  feelings  of  the 
diild,  and  the  feelings  and  rights,  sudi  as  these  rights  may  be, 
of  the  grand-parents.  In  either  event  the  decinon  must  cause 
pain  and  disappointment.  I  hare  carefully  examined  the 
pleadings  and  testimony,  and  find  the  fiicts  to  be  but  little  con- 
troverted and  to  be  substantially  these :  In  18^,  Mr.  Pool 
married  the  only  daughter  of  Mr.  and  Mrs.  Gk>tt,  who  died 
the  next  year,  upon  the  birth  of  this  her  only  child.  Under 
such  circumstances  the  attachment  of  the  grand-par^its  to 
the  child  was  naturally  strong,  and  as  Mr.  Pool  had  no  home 
or  wife,  and  was  at  that  time  in  an  embarrassed  pecuniary 
condition,  they  took  the  child  to  their  own  home,  with  the 
father's  consent.  Thero  is  no  evidence  as  to  the  nature  of 
the  agreement  made,  if  indeed  there  was  any  agreement  at 
that  time ;  but  the  child  has  remained  under  the  sole  ciune 
of  the  grand-parents,  to  the  present  time,  educated  at  their 
expense,  the  father  neither  offering  nor  being  called  upon 
for  any  contribution  to  its  support.  About  ten  years  ago, 
Mr.  Pool  removed  to  Bangor,  married  agaLo,  has  retrieved 
his  afiairs,  has  now  a  comfortable  home,  and  a  wife,  and  a 
family  of  three  children,  the  firuit  of  this  last  marriage,  of 
the  ages  of  eight  years  and  under.  Thero  was  a  period  of 
throe  years  when  thero  was  no  intercourse  between  Mr. 
Pool  and  the  grand-parents,  but  it  appears  that  during  the 
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last  five  or  six  years  he  has  visited  the  child  about  once  a 
year,  more  or  less.  He  has  however  never  made  any  de- 
mand, or  given  the  child  or  its  grand-parents  any  reason 
to  suppose  that  he  ever  would  demand  the  restoration  of 
the  child  to  his  own  care.  On  the  contrary,  I  have  no  doubt 
that  it  was  understood  on  all  sides  that  the  child  was  to 
remain  under  the  respondents'  charge  and  that  they  were 
to  stand  in  loco  parentis.  The  present  demand  grows  out  of 
a  refusal  by  the  child  to  make  a  vist  of  iox\f  weeks  or  so  to 
the  fiither,  at  his  request,  and  a  refusal  of  the  grand-parents 
to  part  with  her  for  that  purpose. 

'*  It  is  to  be  regretted  that  the  law  leaves  cases  of  this 
description  with  so  few  rules  for  the  government  of  the 
courts.  This  is  perhaps  unavoidable,  on  accoimt  of  the 
illimitable  variety  of  circxmistances  by  which  they  are 
attended — circxmistances  that  cannot  be  anticipated  or  pro- 
vided for.  There  is  no  doubt  that  the  father  is  prima  facie 
entitled  to  the  custody  of  his  child.  But  this  is  not  an 
absolute  right.  .It  may  be  controlled  by  other  considera- 
tions. If  unable  or  unfit  to  take  charge  of  the  child 
and  educate  it  in  a  suitable  manner,  the  court  will  not 
interfere  to  take  the  child  from  the  care  of  persons  who 
are  fit  and  able  to  maintain  and  educate  it  properly.  This 
is  an  exception,  however,  which  need  not  be  considered  in 
this  case ;  for  the  evidence  shows  that  the  father  is  in  a 
good  situation,  pecuniary,  domestic  and  social,  and  of  a 
character  and  reputation  against  which  no  objection  can  be 
made.  On  the  other  hand,  the  respondents  are  persons  of 
entire  respectability,  in  independent  pecuniary  circum- 
stances, and  have  so  far  educated,  and  will  undoubtedly 
hereafter  educate  the  child  in  a  proper  manner,  and  make 
her  a  suitable  provision  in  case  of  their  death. 

"I  have  taken  an  opportunity  to  examine  the  child  in 
private.  I  find  her  devotedly  attached  to  her  grand-parents, 
and  am  satisfied  that  a  termination  of  this  relation  would 
be,  for  a  long  time  at  least,  the  cause  of  great  sufiering 
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to  her  and  them.  It  cannot  be  snppoaed  tiiat,  under  the 
circnmetances  of  the  last  six  or  eight  yeaiB,  and  in  tiie 
Cither's  present  situation,  a  failure  to  secure  the  custody  of 
the  child  would  be  of  as  much  consequence  to  him.  It  is 
su^ested  that  the  child  has  been  prejudiced  against  the 
fitther,  by  the  respondents,  for  the  purpose  of  retaining  her 
to  themselves. 

*^  I  think  there  is  a  feeling  on  the  part  of  the  respondents, 
towards  the  &t)|er,  which  is  unreasonable,  though  natural, 
and  it  has  doubtless  been  communicated,  to  some  extent,  to 
the  child,  but  I  see  no  reason  for  supposing  that  the  res- 
pondents have  intentionally  or  culpably  instilled  prejudices 
into  her  mind  for  any  sinister  purpose.  Making  due  allow- 
ance for  this  consideration,  I  am  yet  of  opinion  that  it  is 
clearly  for  the  interest  and  happiness  of  the  child  to  r^nain 
where  she  now  is. 

*^  It  is  a  leading  principle  that  when  the  right  of  the 
parent  is  not  clear,  the  interest  of  the  child  will  govern  the 
decision  of  the  court.  Is  then  the  right  of  the  fiither  clear 
in  this  case?  Although  there  is  no  agreement  proved,  yet 
the  conduct  of  the  father,  during  nearly  the  whole  life  of 
the  child,  furnishes  reason  for  supposing  that  he  surrendered 
his  righte  over  the  child  by  a  tacit  understanding,  if  not  by 
an  express  agreement.  He  has,  for  eight  years  or  more, 
been  able  to  retake  the  child,  and  has  made  no  offer  to  do 
so.  No  demand  or  ofier  has  been  made  on  either  side,  that 
he  should  contribute  to  her  support.  His  present  assertion 
of  his  right  is  in  consequence  of  what  he  deems  an  unrea- 
sonable refusal  of  a  different  request.  By  his  own  acqui- 
escence, he  has  allowed  the  affections  on  both  sides  to 
become  engaged  in  a  manner  he  could  not  but  have  antici- 
pated, and  permitted  a  state  of  things  to  arise,  which  can- 
not be  altered  without  risking  the  happiness  and  interest  of 
his  child.  He  has  allowed  the  parties  to  go  on  for  years  in 
the  belief  that  his  legal  rights  were  waived,  and  this  relar 
tion  of  adoption  sanctioned  and  approved  by  him.    Under 
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sach  circmnstances  I  do  not  think  that  the  petitioner  is  in 
a  position  to  require  the  interference  of  the  court,  in  favor 
of  a  controlling  legal  right  on  his  part,  against  the  rights, 
such  as  they  are,  the  feelings  and  the  interests  of  the  other 
parties. 

''This  is  eminently  a  case  for  amicable  arrangement 
between  the  parties.  Some  agreement  might  be  made  by 
which  the  child  should  spend  part  of  her  time  with  her 
father,  to  allow  opportunities  for  mutual  affections  and 
interests  to  grow  up  between  herself  and  her  paternal 
relations. 

*'  But  it  is  not  in  the  power  of  the  court,  in  this  proceed- 
ing, to  decree  any  arrangement,  or  to  modify  at  all  the 
relations  of  the  parties.  The  judgment  must  be  simply  for 
the  custody  of  the  child.  The  decree,  therefore,  is  that  the 
child  be  restored  to  the  custody  of  the  respondents." 

In  McDowle^s  case,  8  John.,  328,  where  the  father 
applied  for  the  writs  to  obtain  possession  of  his  sons, 
whom  he  had  undertaken  to  apprentice  to  the  defend- 
ants, the  indentures  were  held  inoperative  as  to  the 
infants  because  they  did  not  conform  to  the  requisi- 
tions of  the  statute,  yet  the  court  intimated  that  the 
father  might  still  be  bound  by  the  covenants,  and 
said  he  "  had  no  equity  and  no  right  to  complain." 

The  following  case  was  decided  in  Pennsylvania, 
in  1851,  by  the  District  Court  of  Alleghany  county, 
and  the  decision  was  afterwards  brought  up  before 
the  Supreme  Court  in  banc  and  the  same  order 

made. 

The  Commonwealth  at  the  instance  of  Mary  Gilke- 
son  v.  James  Gilkesony  Wallace  Phila.  Rep.,  194. 

This  was  a  habeas  corpus  by  a  daughter  to  be 
discharged   from  the  custody  of   her   father.      It 
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appeared  that  about  six  years  before  the  granting 
of  the  writ  the  £ather  and  mother  of  the  petitioner 
by  contract  under  seal  transferred  the  custody  of 
her  to  her  nncle  and  annt,  who  by  the  same  writing 
agreed  to  adopt  her  as  their  child.  The  contract, 
though  of  such  a  character  as  could  not  be  enforced 
against  the  child,  was  performed  by  the  unde  and 
aunt  and  sanctioned  by  the  father  imtil  the  child  had 
grown  from  9  to  15  years  of  age.  ^  Her  mother  and 
uncle  having  died  the  father  obtained  possession  of 
her  and  msisted  on  retaining  the  custody  though  she 
preferred  remaining  with  her  aimt 

LowRiE,  J.,  said:  *^We  have  never  in  this  state  held 
that  the  courts  are  bound  to  a  strict  adherraice  to  the  old 
conunon  law  rules  as  to  the  right  to  the  custody  of  chil- 
dren ;  and  this  writ  being  used  as  a  remedy  for  the  impro- 
per interference  with  that  right  we  must  treat  it  as  a 
Pennsylvania  remedy,  governed  by  the  principles  of  the 
conmion  law  of  Pennsylvania,  of  which  equitable  prin- 
ciples constitute  an  illustrious  part.     •     •     •     • 

'^  In  this  case  the  parental  authority  has  been  solemnly 
renounced  for  six  years,  and  the  child  has  grown  to  the  age 
of  fifteen  years.  She  has  been  estranged  fi*om  the  customs 
and  government  of  her  father's  house.  She  has  formed  new 
habits  and  views,  and  become  accustomed  to  different  asso- 
ciations and  modes  of  living.  And  now  the  fi&ther  dis- 
regarding his  own  contract  and  the  wishes  and  comfort  of 
his  child,  seeks  to  re-establish  the  parental  authority.  We 
should  be  glad  he  could  effect  it  by  the  influence  of  parental 
kindness,  and  consistently  with  honesty.  We  dislike  to 
see  the  parental  and  filial  relation  severed,  and  should  love 
to  see  the  broken  bond  re-united.  But  it  cannot  well  be 
done  by  the  enforcement  of  it  as  a  legal  right. 

"  The  father  himself  broke  the  bond,  and  the  law  will 
not  help   him  now  to    mend  it.      He  emancipated  his 
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daughter  by  his  own  solemn  act,  and  all  restraint  upon 
her  by  him  is  now  improper. 

'*  We  musty  therefore,  discharge  her  from  restraint,  and 
leave  her  to  elect  with  whom  she  will  remain." 


SECTION  XI. 

MA8TEB  FOB  HIS  APPBENTICE. 

It  is  sometimes  said  that  a  master  is  entitled  to 
the  writ  of  habeas  corpus  to  enable  bim  to  obtain  the 
custody  of  his  apprentice;  and  some  cases  have 
gone  upon  this  ground ;  thereby  converting  the  pro- 
ceeding into  a  species  of  personal  replevin. 

But  the  true  principle  seems  rather  to  be  that  the 
writ  may  issue  on  behalf  of  the  apprentice  at  the 
suggestion  of  the  master. 

It  has  indeed  been  held  that  it  could  not  issue  at 
the  instance  of  the  master.  In  The  King  v.  Reynolds^ 
6  T.  R.J  497,  a  writ  had  been  granted  at  the  instance 
of  the  master  to  recover  his  impressed  apprentice.  On 
motion  to  quash  the  writ,  LordKenyon^  Ch.  J.,  said: 

"I think  the  writ  of  habeas  corpus  was  improperly 
issued.  The  writ  ought  not  to  be  issued  at  the  instance 
of  the  master :  but  the  apprentice,  who  is  of  sufficient  age 
to  judge  for  himself,  should  have  applied  for  it  if  he  had 
wished  it.  *  *  Suppose  this  apprentice  had  been  taken 
into  the  service  of  any  other  master,  we  should  not  have 
granted  a  habeas  corpus  at  the  mstance  of  his  first  master, 
but  should  have  left  him  to  his  action  for  seducing  his 
apprentice." 

The  same  doctrine  was  held  in  the  case  of  The 
King  V.  Edwards,  7  T.  K,  741,  where  the  master 

69 
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moved  for  a  habeas  corpus  to  bring  up  his  appren- 
tice, who  had  entered  into  the  sea  service,  in  order  that 
he  might  be  restored  to  him. 

The  conrt,  referring  to  the  case  of  The  King  v. 
Reynolds,  above  dted^  said:  ""The  distinction  was 
properly  taken  in  the  case  cited;  that  though  the 
apprentice  might  obtain  the  writ  the  master  conid 
not,  for  that  its  object  was  the  protection  of  the  liberty 
of  the  party.  That  the  master  was  not  without  his 
remedy,  for  that  he  might  have  his  action  against 
those  who  detained  the  apprentice.*^ 

In  Pennsylvania  at  an  early  day  the  writ  was 
granted  on  the  application  of  the  master,  and  the 
apprentice  delivered  to  him,  1  Bro.  Rep^  277,  and  in 
cases  of  doubt  an  issue  was  sometimes  directed  to  a 
jury,  Graham  v.  Graham^  1  Serg.  Sf  Rawle.,  331. 

But  in  the.»case  of  Commonwealth  v.  Robinson^  1 
Serg.  Sf  R,  352,  where  the  writ  had  been  issued  on 
the  application  of  the  master  to  recover  his  enlisted 
apprentice,  who  was  upwards  of  18  years  of  age, 
and  on  examination  expressed  his  wishes  to  remain 
in  the  army,  the  Supreme  Court  said :  "  A  habeas 
corpus  may  be  issued  at  common  law,  under  which 
courts  have  gone  so  far  as  to  deliver  the  body  of  an 
infant  to  his  parent,  and  sometimes  an  apprentice  to 
his  master.  It  is  discretionary  however,  whether  to 
proceed  to  that  length  or  not.  In  a  case  like  the 
present  there  is  no  occasion  for  a  summary  proceed- 
ing, because  the  master  has  his  remedy  by  action 
against  the  person  who  takes  away  his  apprentice.'* 

The  court  also  said:  **the  object  of  the  act  of 
Assembly  (1785,)  was  to  secure  personal  liberty,  not 
to  decide  disputes  about  property." 
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In  a  late  case  Commonwealth  v.  Harris^  before 
Rogers,  one  of  the  justices  of  the  Supreme  Court, 
March  7,  1848,  cited  1  McKinnerfs  Justice^  344,  it  was 
held :  **  If  an  apprentice  enlist  in  the  army,  the  court 
will  not,  upon  a  habeas  corpus,  issued  at  the  relation 
of  the  master,  remand  the  prisoner  to  the  custody  of 
the  master,  if  the  minor  is  unwiUing  to  return,  but 
will  leave  the  master  to  his  suit  against  the  officer 
who  enlisted  the  mmor  for  damages  suffered  by  loss 
of  the  services  of  the  apprentice." 

In  New  Jersey  the  master  petitioned  for  the  writ  to 
obtain  his  enlisted  apprentice,  but  it  appearing  on 
the  hearing  that  he  had  assented  to  the  enlistment, 
the  writ  was  dismissed.  The  State  v.  Brearly  and 
others^  2  Souths  555. 

In  Massachusetts  in  the  case  of  Commonto^alth  v. 
Harrison^  11  Mass.  Rep.,  63,  the  writ  was  granted  at 
he  instance  of  the  master ;  but  it  does  not  appear 
from  the  report  that  the  apprentice  was  ordered  into 
his  custody.  He  was  released  from  the  custody  of 
the  defendant  and  '^  set  at  large." 

From  the  reasoning  of  the  court  it  may  be  inferred 
that  they  considered  they  had  authority,  if  the  cir- 
cumstances of  the  case  required  it,  to  commit  the 
apprentice  to  the  custody  of  the  master. 

The  action  and  observations  of  the  court  in  the 
following  case  in  New  York,  appear  to  indicate  a  safe 
middle  course  by  which  a  master  can  always  get  the 
writ,  but  very  rarely  his  apprentice.  They  concede 
as  much  as  the  spirit  of  the  writ  would  seem  to 
justify. 

In  the  case  of  The  People  v.  Pillow,  1  8an^. 
Sup.   Ct.,  672,  it  was  held  that  the  writ  of  habeas 
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eorpos  Tnfg^r  soe  as  die  fiwrmrp  of  die  masler 
£reeeti  »  me  lad&er  o£  die  ddldrQEi.  niio  had  been 
Tcglsnofi  &jiil  the  masser  by  die  £idia;  and  that  the 
{voeeecSn^  tzniier  die  wrxc  At  homine  repl^:iando, 
was  zii>  bar  tt>  die  prGceedmg  in  habeas  cotpuflw  The 
diree  rfiflrfrea  wise  igcd  14^  11  and  9,  and  being 
pnrzseiy  eootsahed  by  die  coort  as  to  their  wishes 
die  oldeR  dected  G>  reoxm  to  his  masier,  and  die  two 
yoongcsc  eleeftcd  tt>  remain  widi  dieir  £Brfher  and 
ordered  accordingly.    The  comt  said : 

^  In  these  cam*  tbe  coon  acts  fiir  and  in  behalf  of  the 
diildrcnv  to  wte  that  ther  are  under  do  in^ioper  restramii 
The  maiter  may  set  its  powen  in  motion^  and  the  court 
win  interfere  fo  &r  as  to  pennit  the  chfldien  to  go  where 
tfaer  please,  when  they  aie  old  enoo^  to  understand  their 
own  wishes,  and  those  wishes  kad  to  no  improper  costody." 


SECTION  xn. 

GUASDIAir  FOR  HIS  WARD. 

The  guardian  may  have  the  writ  to  bring  up  his 
ward  as  has  been  seen ;  but  it  is  in  die  discretion  of 
the  court  whether  the  ward  shall  be  restored  to  his 
custody. 

In  the  case  of  the  Cammonttealth  v.  Hammond^  10 
Pick. J  274,  the  court  refused  to  deliver  the  ward  to 
the  guardian,  saying  **  We  do  not  diink  proper  to 
decide  upon  the  relative  rights  of  the  mother  and  die 
guardian  in  respect  to  the  custody  of  the  child,  as 
they  are  only  incidentally  drawn  in  question.  The 
application  is  to  the  discretion  of  the  court,  and  the 
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court  will  not  interfere  where  the  liberty  of  the  party 
is  not  injurionsly  or  unwarrantably  infringecL  In  that 
case  the  child  had  been  placed  by  her  mother  with 
the  defendant  on  a  verbal  contract  for  her  support  and 
education,  until  she  should  arrive  at  the  age  of  21 
years,  for  which  she  was  to  render  the  defendant 
reasonable  services.  She  had  not  been  illtreated, 
was  11  a*  years  old,  and  desu*ed  to  remain  with  the 
defendant 

In  the  case  of  The  State  v.  Cheeseman^  2  Souths 
445,  it  appeared  from  the  return  to  the  habeas  corpus 
that  the  boy,  then  13i  years  old,  and  for  whom  the 
relators  had  been  appointed  guardians,  was  Mving  m 
the  family  of  his  step-father,  the  defendant  and  his 
mother ;  and  had  been,  since  his  father's  death  and 
mother^s  marriage  to  the  defendant,  and  desired  to 
remain  with  her,  and  that  the  defendant  had  never 
detained  him  contrary  to  his  will.  It  also  appeared 
that  two  years  before  the  taking  out  of  the  writ,  the 
guardians  demanded  the  boy  of  the  defendant,  who 
replied :  "  Take  him,  but  I'll  make  you  bring  him 
back  faster  than  you  take  him  away." 

Southard,  J.,  said :  "  The  first  inquiry  is  the  right  of 
these  goardians  to  the  person  of  the  child.  This  I  consider 
complete  and  perfect.  The  nature  of  the  guardianship 
created  by  our  statute,  nay  the  very  relation  of  guardian 
and  ward  gives  the  right.  The  principles  applicable  to  this 
subject  before  the  enactment  of  our  statute  and  the  words 
of  the  statute,  place  the  guardian  in  loco  parentis;  and  as  the 
fikther  is  entitled  to  the  possession  of  the  person  of  his  child 
80  is  the  guardian  of  that  of  his  ward.  It  is  not  then,  either 
from  the  right  of  a  guardian  to  the  person  of  his  ward,  or  from 
any  doubt  that  these  applicants  really  are  the  guardians  and 
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are  ao  to  be  consdered  ibak  my  fiflfeohj  lesoltB  in  the 
preaent  caae.  But  it  ia  firom  dodbt  whether  the  writ  of 
habeaa  corpua  be  the  proper  mode  of  conteatiiig  the  righta 
of  thoae  partiea  under  &cta  like  these.  What  ia  the  writ  of 
habeas  corpus?  Thewritnaedmthiacaaeisthe  great  and 
eflScacions  writ,  ad  subjiciendum^  which  ia  directed  to  a  per- 
aon  detaining  another  and  commanding  him  to  produce  tiie 
prisfmer  with  the  day,  4c.  3  Bl^  131 ;  8  Si.  Tr^  142.  It 
ia  called  a  high  pr^ogatire  writ,  and  issuing  by  comnMm  law 
and  running  throughout  the  kingdom,  because  the  King  is 
entitled  at  all  timea  to  have  an  account  why  the  liberty  of 
his  subject  is  restrained.  Cro.  Jae^  543. 

It  is  for  the  relief  of  the  grimmer  and  the  pruoner  gbIj. 
It  is  to  inquire  why  the  liberty  of  the  citizen  ia  restrained. 

^'  This,  then,  is  its  l^;itimate  and  only  object ;  to  relieve 
firom  restraint  and  imprisonment.  Whenev^  there  is  no 
imprisonment  there  is  no  ground  for  the  writ  of  habeas  cor- 
pus. And  I  apprehend  no  case  can  be  cited  where  this  writ 
is  either  used  to  determine  a  question  of  property,  or 
the  conflicting  rights  to  the  possession  of  the  person ;  it 
looks  to  another  object  altogether.  If  one  of  two  parties 
unlawfully  restrain  and  imprison  the  person  about  whom  the 
contest  arises,  the  writ  steps  in  and  relieves  firom  the  re- 
straint but  leaves  the  contest,  as  to  possession,  to  be  decided 
in  another  mode.  Rex  v.  Smithy  2  Str.^  982 ;  King  y.  Rey- 
nolds, 6  T.  iL,  497  ;  Rex  v.  Edwards,  7  T.  it,  745. 

^'  When  we  look  into  this  case  I  am  firee  to  say  that  I 
think  the  guardians  entitled  to  the  infant.  They  have  a 
right  to  take  possession  of  it,  and  the  step-&ther  has  no 
right  to  resist.  But  when  we  inquire  %cky  this  court  on  thii 
writ,  should  interfere  I  do  not  find  any  imprisonment  or  re- 
straint, which  alone  authorizes  us  to  interfere,  and  therefore 
I  am  of  opinion  that  no  order  for  delivery  of  the  infant  to 
the  guardian  should  be  made ;  but  let  the  child  go  where 
he  will ;  and  let  the  guardian,  if  he  pleases,  either  take  pos- 
session of  him  or  by  course  of  law  enforce  his  rigbt  to  the 
custody  of  his  person.'' 
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The  practice  of  granting  the  writ  at  the  instance 
of  one  claiming  the  cnstody  of  another  has  in  some 
instances  been  extended  beyond  the  relations  already 
considered ;  and  the  writ  has  sometimes  been  granted 
in  a  free  state  to  a  master  for  his  escaped  slave. 
United  States,  ez  rel.  Wheeler j  v.  Williamson^  3  Am. 
Law  Reg.,  729. 

And  in  Ez  parte  Williamson,  3  Am.  Law  Reg.,  741, 
Lewis,  Chief  Justice  of  Pennsylvania,  said :  "  It  is 
'true  that  the  habeas  corpus  act  was  not  intended  to 
decide  rights  of  property,  but  the  writ  at  common 
law  may  be  issued  to  deliver  an  infant  to  a  parent, 
or  an  apprentice  to  a  master.  Commonwealth  v.  Roh- 
inson,  1  S.  Sf  R.,  353.  On  the  same  principle,  I  see 
no  reason  why  the  writ  at  common  law  may  not  be 
used  to  deliver  a  slave  from  illegal  restraint,  and 
restore  him  to  the  custody  of  his  master." 

It  has  been  shown  in  the  preceding  pages  that 
the  writ  of  habeas  corpus  is  not,  properly  speaking, 
issued  to  deliver  an  infant  to  a  parent,  though  the 
court  sometimes  in  the  exercise  of  its  soimd  discre- 
tion orders  the  infant  to  be  thus  delivered.  It  has 
also  been  shown  that  in  the  case  of  the  master  and 
apprentice,  although  it  may  issue  at  the  instance  of 
the  master,  the  courts  very  rarely  make  any  order  in 
favor  of  the  master  for  the  custody  of  the  apprentice. 

But  if  the  practice  in  those  cases  were  clearly  set- 
tled, as  assumed  by  the  learned  judge,  then  all  the 
beneficent  principles  of  practice  applicable  in  those 
cases,  should  be  extended  to  the  case  where  the  writ 
was  granted  to  the  master  for  his  slave. 

The  writ  should  be  granted  at  the  instance  of  the 
master,  on  some  sufficient  showing  of  illegal  restraint; 
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and  if  mere  absence  from  his  custody  is  to  be  held 
equivalent  to  such  illegal  restraint,  then  on  the  simple 
application  of  the  master ;  but  in  either  case  where 
the  slave  is  brought  before  the  court  under  the  writ, 
he,  as  well  as  the  apprentice  or  infant,  must,  if  of 
sufficient  capacity,  be  allowed  his  liberty  of  choice, 
and  if  of  tender  years  or  insufficient  capacity  he 
must  be  disposed  of  under  the  writ,  as  the  sound 
discretion  of  the  court  shall  dictate. 
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CHAPTER  X. 


STATUTOBY    PBOVISIONS   RELATING   TO   PRISONER'S  DIS- 
CHARGE. 

BMtion  I.  DiiOHAftOB  roB  wait  or  pkosiovtiok. 
IL  Bboommitmbit  ArnB  omohabqb. 


SECTION  I. 

DISCHARGE  FOR  WANT  OF  PROSECUTION. 

By  the  7th  section  of  the  act  31  Car.  2  it  was 
provided  that: 

*'  If  any  person  or  persons,  committed  as  aforesaid,  upon 
his  prayer  or  petition  in  open  coart,  the  fir^  week  of  the 
term  on  the  first  day  of  the  sessions  of  oyer  and  tenmner 
and  general  gaol  delivery,  to  be  brought  to  his  trial,  shall 
not  be  indicted  and  tried  the  second  term  sessions  of  oyer 
and  terminer  or  general  gaol  delivery  after  his  commitment, 
or  upon  his  trial  shall  be  acquitted,  he  shall  be  discharged 
from  his  imprisonment." 

In  Georgia,  where  the  act  31  Car.  2  was  adopted, 
it  was  held  in  the  case  of  The  State  v.  Monguo  et 
Segar,  Chart.,  24,  that  where  the  prisoners  had  been 
confined  two  terms,  were  ready  for  their  trial  at  each 
term,  and  at  the  second  term  did,  by  their  counsel, 
petition  to  be  brought  to  trial,  they  were  entitled  to 
be  discharged  on  a  writ  of  habeas  corpus. 

In  South  Carolina,  where  the  act  of  31  Car.  2 
was  also  adopted,  it  was  held  in  the  case  of  LogoMrv. 
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The  State,  Const.  Rep,,  493,  that  a  prisoner  who  had 
been  let  oat  on  bail  was  not  entitled  to  his  discharge 
though  he  had  demanded  his  trial  Nor  can  he  claim 
his  discharge  under  the  act,  where  there  has  been  a 
mistrial  under  the  indictment,  though  the  state  is  not 
ready  for  trial  at  the  next  term.  State  v.  Sprague,  1 
McCord,  563. 

Nor  can  the  accused  be  discharged  from  his  recog- 
nizance under  the  act,  for  the  provisions  of  the  7th 
section  apply  only  to  actual  prisoners.  The  State  y. 
Buyck,  1  Brevard,  460. 

The  provision  in  the  statute  of  Pennsylvania,  is 
as  follows : 

*'  If  any  person  shall  be  committed  for  treason  or  felony, 
and  shall  not  be  indicted  and  tried  some  time  in  the  next  term, 
session  of  oyer  and  terminer,  general  gaol  delivery,  or  other 
court,  where  the  offence  is  properly  c<^p[iizable,  after  such 
commitment,  it  shall  and  may  be  lawful  for  the  judges  or 
justices  thereof,  and  they  are  hereby  required  upon  the  last 
day  of  the  term,  sessions,  or  court,  to  set  at  liberty  tlie  said 
prisoner  upon  bail,  unless  it  shall  appear  to  them,  upon 
oath  or  affirmation,  that  the  witnesses  for  the  Conunon- 
wealth,  mentioning  their  names  could  not  then  be  pro- 
duced ;  and  if  such  prisoner  shall  not  be  indicted  and  tried 
the  second  term,  sessions,  or  court,  after  his  or  her  conunit- 
ment,  unless  the  delay  happen  on  the  application  or  with 
the  assent  of  the  defendant,  or  upon  trial  shall  be  acquitted, 
he  or  she  shall  be  discharged  from  commitment."  DwdofU 
St.,  143,  sec.  3. 

It  has  been  held  by  the  Supreme  Court  of  Penn- 
sylvania, that  by  the  fair  construction  of  their  habeas 
corpus  act,  (although  no  provision  was  referred  to 
except  the  preamble,  which  ^  confines  itself  to  all 
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wrongful  restraints  of  personal  liberty,")  a  prisoner 
who  had  not  been  tried  at  the  second  term  was  not 
in  all  cases  entitled  to  be  discharged,  although  the 
delay  did  not  happen  on  his  application  nor  with 
his  assent. 

In  the  case  of  The  Commonwealth  v.  The  Sheriff 
and  Gaoler  of  Alleghany  County^  16  Serg.  Sf  Rawle^ 
304,  in  1827  the  prisoner  had  been  indicted  as  an 
accessory.  Two  terms  of  the  court  had  passed,  but 
the  principal  had  not  been  convicted,  nor  had  the 
process  of  outlawry  been  completed  against  him,  nor 
could  it  be  for  another  term,  the  statute  requiring  at 
least  three  terms  to  complete  it.  So  that  the  proof 
which  the  rules  of  law  made  indispensable  to  the 
conviction  of  the  prisoner  could  not  be  given  within 
the  time  mentioned  in  the  habeas  corpus  act  He 
sued  out  the  writ  of  habeas  corpus  to  be  discharged. 

The  court,  however,  held  that  the  section  above 
quoted  was  intended  to  provide  against  the  abuse  of 
a  protracted  trial,  to  provide  not  only  against  the 
malice  of  a  prosecutor,  but  against  his  ne&:li&:ence, 

cause,  against  every  possible  act  or  want  of  action  of 
the  prosecutor ;  but  not  to  shield  a  prisoner  in  any 
case  from  the  consequences  of  any  delay  made 
necessary  by  the  law  itself. 

The  court  also  intimated  that  a  prisoner  would  not 
be  entitled  to  his  discharge  if  the  second  term  should 
pass  without  his  trial  in  consequence  of  his  sickness, 
insanity,  or  the  limited  term  of  the  court  (that  being 
prescribed  by  law)  not  admitting  of  the  trial. 

Chief  Justice  Gibson  dissented.  But  eleven  years 
after,  in  the  case  of  the  CommxmweaUh  v.  The  Jailer 
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of  Alleghany  County^  7  Watts^  366,  in  a  somewhat 
weaker  case  he  appears  to  have  concurred  with  the 
other  members  of  the  court  in  refusing  a  discharge. 
That  was  a  case  of  habeas  corpus.  The  prisoner 
had  not  been  tried  at  the  second  term :  he  had  been 
sick  of  the  small  pox  and  though  convalescing,  his 
aspect  was  so  loathesome,  as  to  spread  a  general 
panic ;  and  on  the  testimony  of  the  physician  of  the 
prison  that  he  might  still  communicate  infection,  he 
was  remanded,  though  insisting  on  being  tried, 

The  court  remanded  him,  saying:  "There  is  no 
doubt  that  necessity,  moral  or  physical,  may  raise 
an  available  exception  to  the  letter  of  the  habeas 
corpus  act.  A  court  is  not  bound  to  peril  life  in  an 
attempt  to  perform  what  was  not  intended  to  be 
required  of  it.  The  legislature  intended  to  prevent 
willful  and  oppressive  delay ;  and  it  is  sufficient 
that  there  is  no  color  for  an  imputation  of  it." 

In  jEx  parte  Walton^  2  Whart.,  501,  the  court  refused 
to  discharge  the  prisoner  on  habeas  corpus,  who  had 
moved  to  quash  the  indictment  at  the  second  term, 
which  motion,  the  court  being  unable  to  determine, 
was  continued  under  advisement,  the  court  holding 
that  such  postponement  should  be  construed  to  be 
with  the  assent  of  the  prisoner. 

The  court  also  held  that  the  power  of  discharging 
a  prisoner  when  he  had  not  been  tried  at  the  second 
term,  was  confined  to  the  court  in  which  he  was 
indicted,  and  that  although  they  were  bound  to  allow 
the  writ  of  habeas  corpus,  they  should  not  for  the 
future,  if  the  commitment  was  unexceptionable  in 
the  frame  of  it,  consider  themselves  bound  to  look 
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farther.  This  construction  of  the  act  was  approved 
in  the  case  of  Commonwealth  v.  The  Sheriff,  7  Watts 
Sf  8erg.,  108. 

In  Mississippi  when  their  code  contained  a  pro- 
vision similar  to  that  in  Pennsylvania,  it  was  held 
in  the  case  of  Bt/rd  v.  Tfie  State,  1  How.  Miss.,  163, 
that  a  prisoner  charged  as  accessory  to  a  murder  is 
not  entitled  to  a  discharge  because  he  has  not  been 
indicted,  although  the  stated  times  of  holding  two 
terms  of  court  have  elapsed.  To  bring  the  prisoner 
within  that  statute  it  must  appear  that  the  state  has 
been  in  default,  that  two  terms  have  actually  been 
holden  without  being  indicted ;  for  if  no  terms  are 
holden  the  state  cannot  be  in  default 


SECTION  n. 

RECOMMITMENT  AFTER  DISCHARGE. 

By  the  sixth  section  of  the  Act  31  Car.  2,  it  was 
provided :  "  And  for  the  prevention  of  unjust  vexa- 
tion by  reiterated  commitments  for  the  same  offence ; 
Be  it  enacted,  by  the  authority  aforesaid,  That  no 
person  or  persons  which  shall  be  delivered  or  set  at 
large  upon  any  habeas  corpus,  shall  at  any  time  here- 
after be  again  imprisoned  or  committed  for  the  same 
offence,  by  any  person  or  persons  whatsoever,  other 
than  by  the  legal  order  and  process  of  such  court 
wherein  he  or  they  shall  be  bound  by  recognizance 
to  appear,  or  other  court  having  jurisdiction  of  the 
cause;  and  if  any  other  person  or  persons  shall 
knowingly,  contrary  to  this  act,  recommit  or  impri- 
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son,  or  knowingly  procure  or  cause  to  be  recommitted 
or  imprisoned,  for  the  same  offence  or  pretended 
offence,  any  person  or  persons  delivered  or  set  at 
large  as  aforesaid,  or  be  knowingly  aiding  or  assist- 
ing therein,  then  he  or  they  shall  forfeit  to  the 
prisoner  or  party  grieved  the  sum  of  £500;  any 
colorable  pretence  or  variation  in  the  warrant  or 
warrants  of  commitment,  notwithstanding,  to  be 
recovered  as  aforesaid." 

The  provisions  of  this  section  have  been  in  sub- 
stance incorporated  in  the  statutes  of  the  several 
states. 

In  New  York,  under  a  similar  section,  in  the 
case  of  Yates  v.  Lansingj  5  John.y  282 ;  8.  C.  9  ib.^ 
395,  where  the  chancellor  had  committed  one  of 
the  officers  of  chancery  for  malpractice  and  con- 
tempt, and  a  judge  of  the  Supreme  Court,  on  a 
habeas  corpus,  discharged  the  officer;  and  he  was 
afterwards  recommitted  by  the  chancellor  for  the 
same  offence,  it  "  was  held  that  the  chancellor  was  not 
liable  to  an  action  by  the  officer  for  the  penalty; 
that  the  penalty  given  by  the  statute  is  imposed  on 
individuals  acting  ministenally  out  of  court,  and 
does  not  apply  to  the  acts  of  a  court  done  of 
record." 

In  Ex  parte  Milburn,  9  Peters^  704,  it  appeared 
that  the  petitioner  for  the  writ  after  having  been 
discharged  on  habeas  corpus  from  an  arrest  under  a 
capias,  on  the  ground  that  it  had  been  irregularly 
issued,  was  again  arrested  on  another  capias  upon 
the  same  indictment;  and  this  being  urged  as  a 
ground  of  illegal  imprisonment,  &c.,  the  court  said : 
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"  A  discharge  of  a  party  under  a  writ  of  habeas 
corpus  from  the  process  under  which  he  is  impri- 
soned discharges  him  from  any  further  confinement 
under  the  process ;  but  not  under  any  other  process 
which  may  be  issued  against  him  under  the  same 

indictment.*' 

It  was  very  confidently  maintained  by  Chief  Jus- 
tice Kent  in  the  case  of  Yates  v.  Lansings  5  John.^ 
282,  that  "if  a  person  convicted  at  court  of  oyer 
and  terminer  or  sessions  of  the  peace  of  a  felony, 
and  imprisoned  in  a  state  prison,  be  discharged  by  a 
judge  on  habeas  corpus,  on  the  ground  that  the 
court  had  no  authority  to  commit,  or  that  the  order 
of  commitment  was  invalid,  the  court  might  cause 
the  convict  to  be  ftirther  reimprisoned  either  upon 
the  same  warrant,  if  it  judged  it  sufficient,  or  by 
awarding  a  new  and  better  one.  And  this  upon 
the  ground  that  the  statute  never  intended  such  a 
destruction  of  principle  as  to  entrust  to  a  judge  in 
vacation  the  power  to  control  the  judgment  or  check 
the  jurisdiction  of  a  court  of  record." 

This  view,  however,  was  combatted  with  great 
earnestness  by  Senator  Clinton  in  the  same  case  on 
error,  9  Johns.j  440,  who  maintained  that  the  commit- 
ment on  conviction  determined  the  jurisdiction  of 
the  court,  in  which  the  conviction  was  had,  over  the 
cause.  He  argued  that  it  was  one  thing  to  have 
jurisdiction  over  the  subject  matter,  and  another  to 
have  it  over  the  cause.  That  the  subject  matter  is  the 
crime  in  the  abstract.  The  cause  is  the  case  of  the 
individual.  That  to  give  jurisdiction  of  the  cause 
there  must  therefore  be  jurisdiction  of  the  person. 
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which  being  lort  by  the  process  of  final  commitment, 
the  court  was  without  jurisdiction  over  the  cause^ 
and  could  not  recommit  under  the  exception  in  the 
statute. 

The  argument  of  the  Senator  did  not  prevail 
The  judgment  of  the  Supreme  Court  was  affirmed. 

The  provisions  of  the  Statute  of  New  York,  on 
this  subject,  are  as  follows : 

**^75.  No  person  who  has  been  diseharged  by  the  order 
of  any  court  or  officer,  upon  a  habeas  corpus  or  certiorari, 
issued  pursuant  to  the  provisions  of  this  article,  shall  be 
again  imprisoned,  restrained  or  kept  in  custody,  for  the 
same  cause ;  but  it  shall  not  be  deemed  the  same  cause, 

*'  1.  If  he  shall  have  been  discharged  firom  a  commitment 
on  a  criminal  charge,  and  be  afterwards  committed  for  the 
same  offence,  by  the  legal  order  or  process  of  the  court 
wherein  he  shall  be  bound  to  appear,  or  in  which  he  shall 
be  indicted  or  convicted  for  the  same  offence:  or 

"  2.  If  after  a  discharge  for  defect  of  proof,  or  any  mate- 
rial defect  in  the  commitment,  in  a  criminal  case,  the 
prisoner  be  again  arrested  on  sufficient  proof,  and  commit- 
ted by  legal  process  for  the  same  offence:  or 

^*  3.  If  in  a  civil  suit,  the  party  has  been  discharged  for 
any  illegality  in  the  judgment  or  process,  hereinbefore 
Specified,  and  is  aft;erwards  imprisoned  by  legal  process  for 
the  same  cause  of  action :  or 

*'  4.  If,  in  any  civil  suit,  he  shall  have  been  discharged 
from  conmiitment  on  mesne  process,  and  shall  afterwards 
be  committed  on  execution,  in  the  same  cause,  or  on  mesne 
process  in  any  other  cause,  aft;er  such  first  suit  shall  have 
been  discontinued."  2  Rev.  St.^  1852,  p»  804. 

In  Pennsylvania,  in  the  case  of  Hecker  v.  Jarrett, 
1  Binn.j  374,  it  was  held  that  under  the  habeas  corpus 
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act  of  that  state,  the  penalty  for  recommitting  a  per- 
son who  has  once  been  delivered  for  the  same  cause 
on  a  habeas  corpus,  is  limited  to  recommitments  for 
the  same  criminal  offence^  and  is  not  incurred  by 
taking  the  party  a  second  time  in  custody  upon  civil 
process ;  and  the  reason  for  the  distinction  in  the  law 
was  suggested  to  be  *'  that  the  object  of  the  habeas 
corpus  act  was  to  protect  the  liberty  of  individual 
citizens ;  and  the  danger  of  oppression  is  not  so  great 
in  civil  matters,  as  in  case  of  crimes  or  supposed 
crimes.  Governments  often  magnify  real  crimes, 
and  sometimes  impute  offences  falsely  to  innocent 
persons,  for  the  purpose  of  oppression.  From  this 
quarter  has  generally  arisen  the  danger  to  liberty ; 
and  this  might  have  induced  the  legislature  of  Penn- 
sylvania to  omit  the  penalty  in  civil  cases." 

In  Mississippi  it  was  said  in  the  case  of  Byrd  v. 
The  State,  1  How.  Miss.,  163,  that  a  discharge  under 
the  provision  authorizing  the  discharge  of  the  accused 
if  not  tried  at  the  second  term,  &c.,  was  no  bar  to 
another  prosecution  for  the  same  offence. 
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CHAPTER  XL 

SECTION  I. 

WBIT  OP   EBSOB. 

It  has  never  been  decided  in  England  that  a  writ 
of  error  wiU  lie  to  a  final  order  made  on  a  habeas 
corpus.  But  it  has  repeatedly  been  said  that  it 
woTdd  not 

**  The  City  of  London^ t  cate^  8  Co.^  121,  ft,  was  a  case  of 
a  habeas  corpus,  issuing  out  of  the  court  of  Common  Pleas 
to  the  mayor,  aldermen  and  sheriffi  of  London,  to  bring  up 
the  body  of  one  Wagoner,  who  was  in  their  custody  upon 
civil  process  for  breach  of  a  by-law.  A  return  was  made 
to  the  writ,  and  upon  an  objection  to  its  sufficiency,  the 
court  resolved  it  sufficient  upon  this  ground,  that,  upon  the 
return,  no  issue  could  be  taken  or  demurrer  juined ;  that 
the  return  was  only  to  inform  the  court  of  the  truth  of  the 
matter,  and  that  a  writ  of  error  would  not  lie  upon  the 
award  of  the  court,  to  be  made  upon  the  return." 

The  doctrine  of  this  case  was  recognized  in  the 
case  of  The  King  v.  The  Dean  and  Chapter  of 
Trinity  Chapel,  in  Dublin,  8  Mod.,  27.  That  was  a 
case  of  a  writ  of  error  from  the  Kong's  Bench  in 
Ireland  to  the  Kong's  Bench  in  England,  brought 
upon  the  award  of  a  peremptory  mandamus.  The 
principal  point  in  the  case  was  whether  a  writ  of  error 
would  lie  upon  such  an  award.    The  EL  B.  unani- 
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mously  resolved  that  the  writ  would  not  lie,  and  it  was 
quashed.  They  said  that  it  was  against  the  nature 
of  a  writ  of  error  to  lie  on  any  judgment,  but  in 
causes  where  issue  might  be  joined  and  tried,  or 
where  judgment  might  be  had  upon  demurrer,  and 
therefore  that  it  would  not  lie  on  the  return  of  a 
habeas  corpus. 

Upon  this  decision  a  writ  of  error  was  brought 
into  the  House  of  Lords ;  and  aU  the  judges  of  Eng- 
land being  of  opinion  that  the  decision  was  correct, 
the  judgment  of  the  King's  Bench  was  affirmed.  2 
Bro.  P.  a,  554 

To  the  objection  that  these  were  but  opinions  of 
the  courts,  not  adjudications  upon  the  point,  Ch. 
J.  Kent.j  in  Yates  v.  The  People^  6  Johns.,  429, 
answered : 

"  The  doctrine  was  laid  down  in  Lord  Coke's  day,  as  of 
coarse,  as  being  then  the  known  and  established  law. 
The  principle  is  of  immemorial  standing.  It  has  become 
the  uncontroverted  maxim  of  ages.  A  great  part  of  the 
magnificent  structure  of  our  jurisprudence  is  not  built  upon 
a  sounder  basis.  *  *  It  has  now  stood  the  test  of  two  cen- 
turies as  an  imcontrovertible  principle,  without  a  precedent 
or  dictum  to  oppose  it.  To  overthrow  it  would  be  tearing 
up  the  common  law  by  the  roots." 

The  case  of  The  Queen  v.  Paty  and  others,  2  Salk., 
503 ;  2  Ld.  Raym.,  1105,  being  one  of  the  cases 
growing  out  of  the  Aylesbury  election  in  1703,  is 
sometimes  cited  as  supporting  a  contrary  opinion. 
The  history  of  the  Aylesbury  cases  is  stated  more  at 
large  in  8  Haw.  St.  Tr.,  142. 

"  It  appears  that  Matthew  Ashby,  a  burgess  of  the  town 
of  Aylesbury,  brought  an  action  upon  the  case  at  conunon 
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lawagamsl  the  coBfltableiof  the  townof  Ajlobmy,  (being 
the  proper  officers  to  return  members  to  serre  in  psrljament 
for  that  place),  for  haTing  bj  contrrnnce  fraudulently  and 
malicioosly  hindered  him,  to  gire  his  vote  at  the  electi^Hu 
In  this  acdon  a  verdict  was  found  for  him ;  but  judgmoit 
was  giren  agamst  him  in  the  court  of  Queen's  Bench,  which 
was  reversed  in  the  House  of  Lords  on  error,  when  he 
obtained  judgment  for  his  damages,  and  had  executioii. 

^  Fire  others,  burgesses,  who  complained  of  like  wrong, 
brought  their  seroal  actions.  For  this  they  were  sent  to 
the  bar  crf'the  House  of  Commons,  and  committed  prisoners 
to  Newgate,  during  the  pleasiHe  of  the  House,  as  haying 
acted  contrary  to  the  declaration,  in  contonpt  of  the  juris- 
diction, and  in  breach  of  the  priril^es  of  that  House. 

**  They  sued  out  writs  of  habeas  corpus  to  the  Court  of 
Queen's  Boich,  but  were  remanded  to  Newgate  by  three  of 
the  ju^es.     Controj  Lord  Ch.  J.  Holt. 

*^  The  House  of  Lords  then  petitioned  the  Queen  to  grant 
a  writ  cf  Error  to  the  order  <^  the  Queen's  Bench,  remand- 
ing the  prisoners,  reserving  themsehres  upon  the  question 
whether  a  writ  would  lie  in  such  a  case  until  the  question 
should  OHue  regularly  before  them,  and  claiming  that  they 
being  the  court  to  which  the  writ  was  returnable,  and  of 
the  last  resort,  were  the  only  proper  court  to  decide  the 
question. 

'*  The  House  of  Commons  resolved  that,  *  there  is  no 
judgment  pronounced  in  the  case  of  a  habeas  corpus,  or  in 
anything  relating  thereto.'  ^  That  it  had  been  the  uniform 
opinion  of  former  times,  that  a  writ  of  error  did  not  lie  in 
any  proceeding  on  a  habeas  corpus ;'  and  they  prayed  the 
Queen  not  to  grant  the  writ.' 

''The  Queen  re£»red  it  to  all  the  judges  to  advise  whether 
the  Queen  ought  to  grant  the  writ  of  error,  of  right,  or  ex 
debito  vd  merito  j'tutituty  or  ex  gratia. 

''  Ten  of  the  twelve  advised  that  the  writ  ought  to  be 
granted  of  right,  and  not  of  grace.    They  added  however, 
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^  But  we  give  no  opinion  whether  a  writ  of  error  does  lie 
in  this  case,  because  it  is  proper  to  be  determined  in  par- 
liament, where  the  writ  of  error  and  record  are  returned 
and  certified"    Burdett  v.  Abbott^  14  EdsU  91  n. 

The  Queen  at  laat  replied  to  the  prayer  of  the 
House  of  Lords :  "  I  should  have  granted  the  writ 
of  error  desired  in  this  address;  but  finding  an 
absolute  necessity  of  putting  an  immediate  end  to 
this  session,  I  am  sensible  there  could  have  been  no 
further  proceeding  upon  that  matter." 

Ch.  J.  Kent^  in  Yates  v.  The  People^  6  Johns.y  429, 
after  reviewing  the  foregoing  cases  concludes  that  by 
the  English  law  a  writ  of  error  would  not  lie  to  a 
decision  on  a  habeas  corpus,  and  says :  "  We  have 
the  unanimous  opinion  of  the  court  of  C.  B.  in  the 
time  of  Lord  Coke.  We  have  the  resolutions  of  the 
House  of  Conunons  in  the  reign  of  Queen  Anne. 
We  have  the  unanimous  opinion  of  the  court,  of 
K.  B.  in  the  time  of  Geo.  I.,  and  lastly  we  have  the 
sanction  of  Lord  Ch.  Baron  Comyns ;  and  all  this 
without  a  single  case  or  decision,  or  precedent,  or 
opinion  to  oppose  such  a  stream  of  authority." 

To  this  may  be  added  the  testimony  of  the  practice 
in  England  of  renewing  the  application  for  the  writ 
as  often  as  the  party  desires,  which  is  inconsistent 
with  the  supposition  that  a  decision  upon  it  is  under- 
stood to  be  of  that  conclusive  character  which  is 
necessary  to  support  a  writ  of  error. 

The  right  to  make  repeated  applications  was  recog- 
nized and  strongly  stated  in  Ex  parte  Partington^  13 
Af.  Sf  W.y  678,  which  was  an  application  for  the  writ 
of  habeas  corpus  on  affidavit 
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FamkEt  Bw  wai:  "^Ths  ok  bw  almdr  been  before  die 

<0 

Qoeea's  BoLdLoa  die  recumof  ahabcflscorpas;  and  before 
my  Lord  Oi»  Baron,  ss  eiiamb^Sy  on  a  subeeqiient  a{^lic»- 
doa  £br  a  smilar  writ.  Izl  bodi  inscsiiccs  die  disdiarge  wm 
refoaeiL  T%«  imndaxtr  k^fweterj.  hat  a  right  to  ike  apinum  of 
ewery  amrt  aa  ttk  the  propriety  «r*  kit  impriwmmemij  and  there- 
fere  we  haTe  diflo^fas  it  proper  to  exuniDe,"  &e. 


In  the  United  States  ibae  has  be^i  exhibited  in 
tiie  opinions  of  the  courts  and  acts  of  legislation,  a 
tendency  to  attach  to  a  deciaicHi  in  habeas  corpus^ 
tiie  legal  incidents  belonging  to  res  adjmdicaUL 

In  the  caase  oi  Taits  t.  The  Peapky  6  Johns^  337, 
it  was  decided  b  v  the  Coort  ci  Eetchs  of  New  Toil^ 
contrary  to  the  opioion  €i  the  Chancellor  and  a  ma- 
j<»rity  €i  the  jndges  of  the  Supreme  Conrt»  including 
Ch.  J.  Kent  that  a  writ  of  arror  did  lie  upon  the 
award  remanding  the  prisoner  on  a  habeas  corpus. 

Since  that  decision  the  principle  has  been  embodied 
in  the  legislation  of  the  state. 

In  the  Supreme  Court  of  the  United  States  the 
quesdon  was  discussed  in  the  case  of  Holmes  v.  Jenni- 
son,  14  Peters^  540.  In  this  case  a  writ  of  error  was 
brought  on  the  order  of  the  Supreme  Court  of  Ver- 
mont remanding  on  habeas  corpus  the  plaintiff  who 
had  been  committed  on  the  governor's  warrant  to  be 
surrendered  to  the  Canadian  authorities  as  a  fugitive 
from  justice.  The  Supreme  Court  of  the  United 
States  were  divided  on  the  question  of  jurisdiction, 
so  that  no  decision  was  pronounced  in  the  case. 

Several  judges  expressed  their  opinions  upon  the 
questions  in  the  case  including  the  question  whether, 
a  writ  of  error  would  lie  on  a  decision  on  habeas 
corpus. 


^aitmt^^m^^^ 
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From  these  it  may  be  collected  that  five  of  the 
judges,  viz. :  Taney  Ch.  J.,  Story,  McLean,  Wayne 
and  Catron,  concurred  in  the  opinion  that  the  writ 
would  lie  in  such  a  case.  Justices  Barbour  and 
Thompson  expressed  no  opinion  on  this  point.  Mr. 
Justice  Baldwin  alone  held  that  the  writ  wotdd  not 
lie  to  a  decision  on  habeas  corpus. 

Mr.  Justice  McLean  afterwards  in  Ex  parte  Robinson^ 
6  McLean,  360,  said :  "  It  must  be  admitted  that  the 
authorities  are  not  imiform  on  the  point,  whether  the 
decision  on  a  habeas  corpus  is  final  This  may  be 
said  of  the  authorities  in  this  coimtry  and  in  England. 
I  have  been  myself  inclined  to  think  such  a  decision 
should  be  considered  final,  where  there  was  clearly 
jurisdiction .  and  a  full  and  fair  hearing ;  but  that  it 
might  not  be  so  considered  when  any  of  these  reqid- 
sites  were  wanting,  or  when  new  and  important  evi- 
dence  could  be  obtained." 

The  current  of  authority  in  the  state  courts  is 
that  a  review  of  a  decision  on  habeas  corpus, 
independently  of  statutory  provisions,  cannot  be 
had  by  writ  of  error,  or  appeal,  and  that  on  the 
ground  that  the  decision  is  not  a  final  judgment 
BeUY.  The  State,  4  Gill.,  304:;  RusseUv.  The  Com- 
monwealth, 1  Penrose  8f  Watts,  82;  Wade  v.  Judge, 
5  Ala.,  18 ;  Hotce  v.  The  State,  9  Miss.,  690 ;  Matter 
of  Perkins,  2  Col.,  424 ;  Ex  parte  Mitchell,  1  La 
Ann.  R.,  413.  But  an  appeal  was  allowed  in  Loui- 
siana, in  the  case  of  Ex  parte  Lafonta,  2  Roh.,  495 ; 
Weddington  v.  Sloan,  15  B.  Monroe,  147 ;  Common- 
wealth  V.  Biddle,  6  Penna.  Law  Jour.,  287. 
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It  has  been  held  that  a  decision  on  a  habeas 
corpus  in  one  state  will  not  be  considered  as  res 
adfudicata  in  another.  ITie  State  y.  Brearly^  2  Souths 
555 ;  Maria  v.  Kirhy,  12  B.  Monroe^  550. 

But  although  not  strictly  a  final  judgment,  and 
therefore  not  subject  to  review  on  a  writ  of  error, 
the  decision  is  held  to  be  entitled  to  some  considera- 
tion on  a  second  application ;  and  may  wairant  the 
refusal  of  the  second. 

In  Ex  parte  Lawrence^  5  Binn.^  304,  the  Supreme 
Court  of  Pennsylvania  said  they  did  not  think  it 
expedient  to  grant  the  writ,  in  that  case,  because  it 
had  been  already  heard  upon  the  same  evidence. 

In  Ex  parte  Camphelly  20  Ala.^  89,  the  Supreme 
Court  of  Alabama  held  that  notwithstanding  a  judg- 
ment refusing  a  discharge  upon  an  application  for 
bail,  does  not  conclude  the  party  from  applying 
again,  yet  it  is  within  the  sound  discretion  of  the 
court,  after  having  fully  examined  the  facts  and  cir- 
cumstances on  the  previous  application,  whether  it 
will  retry  them  upon  a  renewed  application  or  repose 
upon  its  former  judgment. 

Provision  is  made  by  statute  for  reviewing  the 
decision  on  habeas  corpus  by  writ  of  error  or  appeal 
in  New  York,  Virginia,  Florida,  South  Carolina, 
Mississippi,  Texas  and  Ohio. 

In  some  the  review  may  be  had  at  the  instance  of 
the  state  when  the  prisoner  is  discharged,  as  well  as 
at  the  instance  of  the  prisoner  where  he  is  remanded. 
In  the  cases  of  The  State  v.  Everett  and  The  State  v. 
Potter^  Dudley  Law  Rep.  S.  Car.j  295,  which  were 
appealed    by  the  attorney-general,  the  end  to  be 
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attained  by  an  appeal  on  the  part  of  the  state,  was 
thns  stated  by  the  court :  ''  No  decision  that  can  be 
made  by  this  court  will  recapture  the  defendants  and 
bring  them  to  justice.  But  it  has  been  urged  upon 
us,  by  the  attorney-general,  to  express  an  opinion 
which  may  prevent  their  former  discharge  from 
being  urged  in  their  behalf,  in  case  they  should  be 
retaken,  and  may  serve  to  guide  magistrates  in  like 
cases."  But  where  the  appeal  suspends  the  order  of 
discharge  the  prisoner  will  be  remanded  if  the  order 
be  reversed.  The  People  v.  Cavanagh^  2  Parker  Cr. 
Rqp^  650. 

Giving  to  the  order  on  habeas  corpus  the  efltect  of 
a  final  judgment  may  lead  in  a  degree  to  the 
gradual  introduction  into  the  practice  under  the 
writ  of  the  stricter  rules  of  proof  and  the  more 
circumspect  delays  of  regular  actions;  and  must 
deprive  the  prisoner  of  the  right  of  repeated  appli- 
cation for  the  benefit  of  the  writ,  not  only  to  the 
court  of  last  resort,  but  to  the  several  judges  of 
it  in  vacation. 

On  the  other  hand  questions  of  the  most  serious 
moment  are  often  raised  in  this  proceeding;  ques- 
tions relating  to  the  constitutionality  of  an  act  of  tlie 
state  legislature  or  of  Congress,  and  to  the  jurisdiction 
of  courts,  the  highest,  it  may  be,  in  the  land,  and 
to  the  vaUdity  of  process  emanating  from  them. 
These  questions,  when  they  arise,  it  is  supposed  to 
be  the  duty  of  the  ludge  hearinfi^  the  habeas  corpus 

todetermtoe. 

Such  questions  claim  the  most  deliberate  con- 
sideration of  the  wisest  who  are  charged  with  the 

72 
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administratioii  of  justice ;  and  it  is  nether  safe  nor 
consistent  with  the  general  spirit  of  American  law, 
to  entrust  their  final  decidon,  in  a  sonimary  pro- 
ceeding, to  a  single  jndge  sitting  apart  at  chambers 
without  a  record,  shorn  of  the  majesty  of  a  court 
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CHAPTEE  L 

EXTRADITION  OF  FUGITIVES  FROM  JUSTICE,  PROM 

FOREIGN  STATES. 

Beetion  I.  Natvbi  of  thi  oblioatiov. 

IL  BT  whom  TBI  BXTBBIirDBB  IB  TO  BB  MADB 
in.  BT  what  AOBHOT  TBB  8UBBBH0BB  IB  TO  BB  MADB. 

SECTION  I. 

NATURE  OP  THE  OBLIGATION. 

The  duty  of  extradition  of  fugitives  from  justice 
from  foreign  states,  as  understood  in  America,  sup- 
poses a  reciprocity  of  obligation  founded  upon  an 
express  agreement  between  sovereign  powers. 

"  In  the  year  1791,  the  governor  of  South  Carolina  made 
a  request  that  the  President  of  the  United  States  should 
demand  of  the  governor  of  Florida  certain  persons  who 
had  committed  crimes  in  South  Carolina,  and  fled  to  Flo- 
rida. Mr.  Jefierson,  the  Secretary  of  State,  in  his  report 
to  President  Washington,  says :  *  England  has  no  conven- 
tion with  any  nation  for  the  surrender  of  fugitives  from 
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jnstiee,  and  their  laws  haye  grren  no  power  to  their  execn- 
tire  to  soirender  fugitiTes  of  anj  description,  they  are 
aooordinglj  constantly  refused;  and  hence  England  has 
been  the  asylom  of  the  Paolis,  the  La  Mottes,  theCalonnis; 
in  short,  of  the  most  atrocious  offenders,  as  well  as  the 
most  innocent  yictims,  who  have  been  able  to  get  there. 
The  laws  of  the  United  States,  like  those  of  England, 
reoeire  erery  fhgitiTe ;  and  no  aothority  has  been  given  to 
our  execatives  to  deliver  them  up.  If,  then,  the  United 
States  could  not  deliver  up  to  General  Qaesnada  ((Governor 
o{  Florida),  a  fugitive  firom  the  laws  of  his  country,  we 
cannot  claim  as  a  right  the  delivery  of  fugitives  firom  us.' " 

In  the  year  1793,  Mr.  Jefferson  answered  an 
application  of  Mr.  Grenet,  the  French  minister,  in 
the  following  terms : 

'^The  laws  of  this  country  take  no  notice  of  crimes 
conmiitted  out  of  their  jurisdiction.  The  most  atrocious 
offender  coming  within  their  pale,  is  received  by  them  as 
an  innocent  man ;  and  they  have  authorized  no  one  to  seize 
and  deliver  him.  The  evil  of  protecting  malefiictors  of 
every  dye  is  sensibly  felt  here,  as  in  other  coimtries,  but 
until  a  reformation  of  the  criminal  codes  of  most  nations, 
to  deliver  fugitives  fix)m  them,  would  be  to  become  their 
accomplices.  The  former  is  viewed,  therefore,  as  the  lesser 
evil." 

Mr.  Monroe,  as  Secretary  of  State  under  President 
Madison,  in  his  instructions  to  our  Conunissioners  at 
Ghent,  said:  "  Offenders,  even  conspirators,  cannot  be 
pursued  by  one  power  into  the  territory  of  another, 
nor  are  they  delivered  up  by  the  latter,  except  in 
compliance  with  treaties,  or  by  favour." 

The  treaty  of  1794,  between  the  United  States 
and  Great  Britain  having  expired,  the  former  main- 


CH.  I.]  FUGITIVES  FBOM  JUSTICE.  577 

tained  the  same  views  which  had  been  advanced 
before  the  treaty  was  made. 

"  In  March,  1825,  the  Governor  of  Vermont  forwarded 
to  Mr.  Clay,  the  Secretary  of  State  of  the  United  States,  a 
communication  addressed  to  him  by  Hhe  acting  Oovemor 
of  Canada,'  stating  that  two  soldiers  of  a  British  regunent, 
who  had  conmiitted  a  robbery  on  two  officers  of  the  regi- 
ment, were  then  m  confinement  in  jail  in  Burlington, 
Vermont,  and  asked  that  the  ofienders  should  be  delivered 
up  to  a  person  to  be  authorized  to  receive  them,  to  be 
brought  to  justice  in  the  province  of  Canada.  The  Gover- 
nor of  Vermont,  in  the  letter  to  the  Secretary  of  State, 
expresses  his  readiness  to  attend  to  any  directions  the  Secre- 
tary of  State  of  the  United  States  might  please  to  give  on 
the  subject. 

"  The  reply  of  Mr.  Clay,  which  was  transmitted  by  Gov- 
ernor Van  Ness  to  the  acting  governor  of  Canada,  states :  'I 
am  instructed  by  the  President  to  express  his  regret  to  your 
excellency,  that  the  request  of  the  acting  Governor  of 
Canada,  cannot  be  complied  with  imder  any  authority  now 
vested  in  the  executive  government  of  the  United  States  ; 
the  stipulation  between  this  and  the  British  government,  for 
the  mutual  delivery  of  fugitives  from  justice,  being  no 
longer  in  force ;  and  the  renewal  of  it  by  treaty  being,  at 
this  time,  a  subject  of  negotiation  between  the  two  govern- 
ments." ' 

Other  instances  have  occurred  in  which  the  gov- 
ernment has  maintained  the  same  views.  Story  Confl. 
LawSj  §  628,  note. 

The  subject  has  in  a  few  cases  been  brought  under 
consideration  in  the  courts.  In  1819  Chancellor 
Kent  in  a  learned  and  elaborate  opinion  in  the  Mat- 
ter of  Waskbumj  4  John.  C.  R.y  108,  maintained  that 

independent  of.  any  treaty  stipulations,  '^  it  is  the  law 
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and  Qsagie  of  njuioiis.  resdng  on  the  plainest  princi- 
ples of  justice  and  public  ntilitT,  to  ddiver  up  offen- 
ders diai^ged  widi  feUmy  and  other  high  crimes,  and 
fleeing  horn  the  conntiy  in  which  the  crime  was 
ocMnmitted  into  a  f<»^ign  and  friendly  jurisdiction." 
But  this  opinion  has  been  followed  in  no  other 
state.  On  the  contzary  it  has  been  rejected  in  seve- 
raL  In  1823  the  question  was  conademL  by  the 
Supreme  Court  ci  Pennsy  Irania,  in  the  case  of  The 
Commomwtaltk  t.  Deacon^  10,  &  Sf  R^  125,  and  an 
opinion  pronounced  by  CI.  Jl  TilghmoMy  distin- 
guished for  research  and  ability,  in  which  he  upholds 
the  doctrine  advanced  by  the  American  gOTemment, 
and  concludes:  ^that  no  state  has  an  abwlute  and 
perfect  right  to  demand  of  another  the  delivery  of  a 
fugitive  criminal,  though  it  has  what  is  called  an 
imperfect  right,  that  is  a  right  to  ask  it  as  a  matter  of 
courtesy,  good-will  and  mutual  convenience.  In 
1822,  Ch,  J.  Parker  of  Massachusetts,  in  the  case  of 
The  Commonwealth  v.  Crreen,  17  Mass^  547,  recognises 
the  same  doctrine,  observing  that  in  respect  to  the 
several  states  of  the  Union :  *'  The  constitution  has 
made  that  obligatory  between  the  states,  which 
between  nations  entirelv  foreign  to  each  other  was 
done  from  comity."  In  1837,  in  the  case  of  U.  S. 
V.  Davis,  2  Sumner,  482,  on  the  acquittal  of  the 
defendant,  on  the  ground  that  jurisdiction  over  the 
offence  belonged  to  a  foreign  government,  it  was 
suggested  by  the  district  judge,  that  the  court  should 
remand  the  prisoner  to  the  foreign  government  for 
trial.     But  J/r.  Justice  Story  said : 

"  He  bad  never  known  any  such  authority  exercised  by 
our  coorts,  except  where  the  case  was  provided  for  by  the 
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gtipulations  of  some  treaty.  He  had  great  doubts  whether 
upon  principles  of  international  law,  and  independent  of 
any  statutable  provisions  or  treaty  stipulation,  any  court  of 
justice  was  either  bound  in  duty  or  authorized  in  its  discre- 
tion to  send  back  any  offender  to  a  foreign  government 
whose  laws  he  was  supposed  to  have  violated." 
The  prisoner  was  thereupon  discharged. 

See  also  the  case  of  Jose  Ferreira  de  Santos,  2 
Brock  R.f  493,  Commonwealth  v.  De  Longchamps,  1 
DaU.,  111. 


SECTION  n. 

BY  WHOM  THE  SUREENDER  IS  TO  BE  MADE. 

The  duty  of  surrendering  the  fugitive  arising  only 
from  treaty  stipulations,  its  performance  is  supposed 
to  appertain  to  the  executive  department  of  our  gov- 
ernment which,  "  by  and  with  the  advice  and  consent 
of  the  Senate,"  constitutes  the  treaty  making  power. 
Sergt.  Const.  Law,  408  ;  1  Curtis'  Comm.j  96. 

It  has  been  thought  that  the  several  states  were  not 
exempt  from  this  duty,  and  some  of  them  have  at 
diffelt  tinges  n>ade  proton,  by  Btatate  for  di. 
charging  it.  It  was  the  subject  of  statutory  regula- 
tion in  Virginia,  as  early  as  1784.  11  Hen.  Stat.  p. , 
471,  ch.  24,  cited  in  1  Bol?.  Pr.,  7.  In  New  York 
also,  the  governor  was  authorized  by  statute,  in  his 
discretion  to  surrender  fugitives  from  foreign  coun- 
tries, but  the  governor  in  1839,  refused  to  act  under 
it,  upon  the  ground  that  the  national  government 
had  exclusive  jurisdiction  over  the  subject ;  and  such 
appears  to  have  been  the  opinion  of  the  Supreme 
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Coart  d  die  United  States  die  nest  year,  1840,  as 
expnmedinihe  cage  of  Hhimfs  t.  Jemmimm  amd  €ika% 
14  PeterSy  540.  For  ahboogh  no  jo^^^ment  was 
giren  in  the  case^  a  majofity  of  the  court  eoncmred 
in  die  opinion  that  die  goyamor  erf*  Yennont  had  not 
die  pow»  to  delivar  op  to  a  foreign  gorenmient  a 
person  charged  widi  haring  committed  a  crime  in 
die  territory  of  that  government. 

The  Soprone  Coort  <rf  Vermont  having  before 
remanded  die  jHis^Hier  to  be  sarrendered,  sabse- 
qoj^itly  acquiesced  in  this  view  and  finally  dis- 
charged him  <Hi  habeas  corpns,  14  Peters^  598,  naie. 


SECTION  m. 

BT  WHAT  AOESCT  THE  STSKESI^S  IS  TO  BB  MADB. 

Whether  in  the  execution  of  a  treaty  stipulation 
diere  being  no  legislation  by  Congress  on  the  sabject, 
it  is  competent  for  die  executive,  by  his  warrant  to 
cause  die  fugitive  to  be  arrested  and  surrendered;  or 
whether  it  is  necessary  to  appeal  to  the  judidary  to 
determine  whether  the  case  of  the  allied  fugitive  is 
embraced  by  die  treaty,  or  whedier  the  aid  of  the 
judiciary  can  be  invoked  at  all,  and  if  it  can,  at 
whose  instance,  that  of  the  executive  or  the  repre- 
sentative of  the  foreign  government,  are  questions 
which  have  not  escaped  discussion. 

In  1797,  Thomas  Nash,  better  known  by  die  name 
of  JonatJian  Robbinsj  which  he  assumed  in  the  jail  at 
Charleston,  was  committed  to  jail  in  Charleston 
South  Carolina,  at  die  instance  of  the  British  consul 
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on  suspicion,  grounded  on  two  affidavits,  of  having 
been  concerned  in  a  mutiny  on  board  the  British 
frigate  Hermoine,  in  the  year  1791,  which  ended  in 
flie  murder  of  the  principal  officers,  and  carrying  the 
frigate  into  a  Spanish  port 

The  District  Judge,  Bee,  having  declined  to  deliver 
him  up  to  the  British  authorities  because  no  requi- 
sition had  been  made  upon  the  President ;  a  requisition 
was  subsequently,  on  the  23d  of  May,  1799,  addressed 
by  the  British  Minister  at  Washington  to  the  President 
imder  the  27th  article  of  "  Jay's  Treaty,"  who  there- 
upon, on  the  3d  of  June,  1799,  caused  a  communi- 
cation to  be  made  to  the  judge  by  the  Secretary  of 
State,  conveying  his  (the  President's,)  **  advice  and 
request,"  that  on  production  of  such  evidence  as  was 
contemplated  by  the  treaty,  Robbins  should  be 
delivered  up. 

The  prisoner  being  afterwards,  on  the  1st  of  July, 
1799,  brought  before  the  judge  on  a  writ  of  habeas 
corpus,  the  following  order  was  made : 

*<  United  States  v.  Nashf  alias  Bobbins. 

"  The  prisoner  is  brought  before  me  by  writ  of  habeas 
corpus  from  which  and  from  two  affidavits,  filed  witl^  the 
clerk  of  this  court,  it  appears  that  the  prisoner  is  charged 
with  having  conunitted  murder  on  board  of  a  ship  of  war 
belonging  to  his  Britannic  Majesty,  on  the  high  seas.  Requi-^ 
sition  has  been  made  by  the  British  Minister  that  he  be 
delivered  up  by  virtue  of  the  27th  article  of  the  treaty  of 
amity  between  the  United  States  and  Great  Britain,  and 
as  there  is  sufficient  evidence  of  criminality  to  justify  his 
apprehension  and  conunitment  for  trial  and  justice  may  be 
more  ftilly  done,  if  the  prisoner  be  tried  where  the  witnesses 
reside,  or  their  evidence  may  be  better  procured,  I  do  ( in 


5&  EXTEADtnas  or  lExxnrnoL      [book  m. 


td  riae  1  h  I  Bii  iiii  I  ■  and  at  the  puticnlar  le- 
^paess  of  Que  Pire»-iaEE  of  die  United  States,  Mr*  John 
A^jama.)  order  Had  dhe  pruooer,  HMMnaa  Xash  alias  Jona- 
tJkkiSi  Eobbbriw  be  delfrered  orcr  br  the  Marahal  of  this  court 
to  Becjamin  Xcof&e.  Cooml  cf'his  Brnannic  Ifajesty,  agree- 
ablr  to  the  ^th  secdon  fi(  the  treatr  aibiesaid.*'  &«*»  Ad- 
wtiralif  RepL,  266. 


Tbe  jiidgiii0it  beii^  pnMioiinoedy  the  court  was 
immediately  adjourned ;  the  mms  were  replaced  on 
the  pris<Mi€r  and  he  was  deliyered  over  by  the  con- 
stables to  a  detachm^it  of  fedaral  troops,  who  had 
before  been  placed  under  arms  opposite  the  court- 
house and  had  continued  there  during  the  sitting  of 
the  court.  The  troops  inmiediately  delivered  up  the 
prisoner  to  Lieut  Jump,  of  his  Britannic  Majesty's 
sloop.  Sprightly,  then  lying  in  the  harbor,  and  which 
sailed  on  Saturday  morning  for  Jamacia^  He  was 
afterwards  tried  by  a  court  martial  of  the  British 
na\y,  convicted,  hung  and  gibbetted.  1  HalTs  Jour, 
of  Jur^  18  ;   Wliartony  St.  Tr^  392. 

The  surrender  of  Robbins  and  the  participation  of 
the  executive  therein  became  immediately  the  subject 
of  thorough  discussion,  enlisting  some  of  the  ablest 
pens  in  the  country,  Pinckney  of  South  Carolina  and 
Madison  and  Marshall  of  Virginia.  Great  principles 
were  involved  and  there  were  not  wanting  great  men 
to  comprehend  and  discuss  them.  Pinckney,  on  the 
3d  August,  1799,  under  the  signature  of  "A  South 
Carolina  Planter,"  published  a  letter,  in  which  the 
power  of  the  court  to  act  under  the  Treaty,  in  the 
absence  of  any  legislation  on  the  subject  by  Congress, 
was  denied,  and  the  letter  of  the  Secretary  of  State  to 
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the  judge,  "  advising  and  requesting"  the  delivery  of 
the  fugitive  was  characterized  as  an  act  of  "  extreme 
impropriety,'*  and  a  dangerous  interference  on  the 
part  of  the  executive  power  with  the  judicial. 

Marshall,  afterwards  Chief  Justice  of  the  United 
States,  in  a  letter  published  in  the  Virginia  "  Fede- 
ralist," argued  with  his  accustomed  clearness : 

"  It  is  a  certain  fact  that  Great  Britain,  by  the  express 
words  of  the  Treaty  had  a  right  to  demand  Robbins  in  the 
present  case,  who  was  accused  of  murder,  one  of  the 
enumerated  offences  for  which  fugitives  were  to  be  delivered 
up. 

«*  There  must,  therefore,  have  been  some  mode  of  carry- 
ing the  provision  of  the  Treaty,  in  this  respect,  into  execu- 
tion, or  else  the  articles  would  be  nugatory ;  and  it  would 
be  absurd  to  suppose  the  parties  meant  to  stipulate  for  a 
thing  which  could  not  be  performed. 

"  The  question  then  is,  what  mode  should  be  pursued 
when  a  requisition  of  this  kind  is  made,  and  what  proceed- 
ings should  take  place  in  order  to  comply  with  it. 

"  The  Treaty  has  not  pointed  out  any  mode,  and  there- 
fore we  must  recur  to  principles  and  the  nature  of  things 
in  order  to  discover  it. 

<'As  nations  do  not  commimicate  with  each  other  but 
through  the  channel  of  their  government,  the  natural,  'the 
obvious  and  the  proper  mode,  is  an  application  on  the  part 
of  the  goverment  (requiring  the  fugitive)  to  the  executive 
of  the  nation  to  which  he  has  fled,  to  secure  and  cause  him 
to  be  delivered  up. 

<*  1.  Because  the  government  being  the  only  channel  of 
communication  between  the  nations,  the  British  govern- 
ment, in  cases  of  this  kind,  has  nothing  to  do  with  the 
detail  and  internal  regulation  of  ours,  nor  we  with  theirs. 
For,  as  the  governments  have  respectively  undertaken  to 
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do  the  thing  which  is  required,  the  injured  nation  ia  not 
concerned  any  forther  with  the  business  than  merely  to 
exhibit  the  proofe  and  call  on  the  other  for  the  performance 
of  the  Treaty ;  and  the  nation  called  on  must  attend  to  the 
details  and  internal  regulations  themselves. 

<*  2.  Because  the  government  to  which  the  fugitive  has  fled 
ought  to  be  informed  why  an  inhabitant  is  forced  away 
from  its  territories ;  and,  therefore,  a  removal  of  any  per- 
son therefrom,  without  an  application  to  the  Chief  Magis- 
trate, would  not  only  be  dangerous  to  the  personal  safety 
of  individuals,  but  would  be  an  indignity  and  an  affix)nt 
which  ought  not  to  be  offered* 

**  3.  Because  without  such  application,  the  injured  nation 
could  not  compkdn  of  an  infraction  of  the  Treaty  on  the 
part  of  the  other  government  in  not  delivering  up  the  fugi- 
tive. For  it  would  be  an  irresistible  argument  to  such  a 
complamt,  that  no  application  was  ever  made  to  the 
government  itself.  Nor  would  it  strengthen  the  complaint, 
that  an  application  was  made  to  some  inferior  authority ; 
because  an  application  to  subordinate  officers  who  do  not 
represent  the  general  national  concerns,  would  not  only  be 
improper  on  account  of  the  inconvenient  practices  it  might 
introduce  (for  by  that  means  a  man  might  be  carried  off 
without  government  having  an  opportunity  of  protecting 
him),  but  in  case  the  requisition  were  not  complied  with, 
could  not  be  a  just  ground  of  reproach  to  the  government 
itself,  which  was  never  informed  of  the  application. 

*'  4.  Because  it  is  manifest  from  what  has  been  said,  as 
well  as  from  the  very  nature  of  things,  that  government 
must  have  a  right  to  decide  whether  a  fugitive  should  be 
delivered  up  or  not.  For  it  is  a  mere  question  of  state,  and 
all  questions  relative  to  the  affairs  of  the  nation  empha- 
tically belong  to  the  government  to  decide  upon.  Therefore 
in  case  of  a  requisition  for  a  fugitive  by  the  United  States 
from  Great  Britain,  the  application  would  be  to  the  Execu- 
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tive,  and  not  to  the  judiciary  or  any  other  inferior  department 
of  government. 

"It  follows,  therefore,  that  an  application  to  the  govern- 
ment itself  is  essential ;  and,  accordingly,  in  the  case  under 
consideration,  such  an  application  was  actually  made.  But 
surely  the  business  was  not  to  rest  there ;  some  further 
steps  were  necessary,  or  else  the  application  would  have 
been  to  no  purpose. 

"  The  government,  as  we  have  already  seen,  was  bound 
by  engagement  to  cause  delivery  to  be  made ;  and,  there- 
fore, the  President  was  under  the  necessity  of  taking  some 
order  in  the  business  which  might  produce  the  object  of  the 
application.  For,  having  been  informed  that  the  man  was 
under  confinement,  upon  the  charge  on  which  the  applica- 
tion was  made,  until  the  determination  of  government  upon 
the  subject  could  be  known,  he  was  bound  to  give  some 
directions  in  the  business,  so  that  the  prisoner  might  either 
be  liberated  or  delivered  up,  and  those  directions  could 
only  be  given  in  writing." 

In  the  next  Congress,  1800,  the  matter  was  made 
the  subject  of  investigation  in  the  House  of  Repre- 
sentatives, and  resolutions  of  censure  introduced 
by  Livingston  of  New  York,  supported  by  Gallatin 
of  Pennsylvania,  and  others.  The  administration 
was  defended  by  Bayard  of  Delaware,  Chief  Justice 
Marshall  of  Virginia,  and  others.  The  argument  of 
Chief  Justice  Marshall  was  written  out  by  himself, 
and  is  said  by  Justice  Story  to  be  **  among  the  very 
ablest  arguments  on  record."  In  that  he  maintained 
the  same  views  Tie  had  previously  advanced  in  his 
published  letter. 

*•  1st.  That  the  case  of  Bobbins  as  stated  to  the  Presi- 
dent, was  completely  within  the  27th  article  of  the  Treaty. 
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^*  2d.  That  the  question  of  surrender  of  a  fugitive  was 
one  of  'political  law,'  the  power  to  decide  which  rests 
alone  with  the  executive  department. 

"  3d.  That  in  deciding  it  the  President  was  not  charge- 
able with  an  interference  with  judicial  decisions." 

The  opposition  was  silenced  for  the  time,  and  the 
course  of  the  administration  approved  by  a  large 
majority  of  the  house,  the  vote  standing  62  to  35. 

Mr.  Pinckney,  in  his  letter,  had  questioned  the 
proceeding  on  the  ground,  amongst  others,  that  it 
placed  in  jeopardy  "  the  invaluable  right  of  habeas 
corpus." 

Chief  Justice  Marshall,  in  his  speech  in  Congress, 
did  not  deny  that  the  objection  had  force ;  and  weak- 
ened his  conclusion  that  the  executive  possessed  the 
exclusive  power  of  deciding  whether  the  fugitive 
should  be  surrendered  by  conceding  that  his  deci- 
sion might  be  made  the  subject  of  review  before  the 
judiciary,  for  he  says : 

"  If  the  President  should  cause  to  be  arrested,  under  the 
treaty,  an  individual  who  was  so  circumstanced  as  not  to 
be  properly  the  object  of  such  an  arrest,  he  may,  perhaps, 
bring  the  question  of  the  legality  of  his  arrest  before  a 
judge,  by  a  writ  of  habeas  corpus."  Bee''8  Rcp.j  287. 

He  admits,  also,  the  power  of  Congress  to  legis- 
late upon  the  subject,  contending  that  in  the  absence 
of  such  legislation  it  was  the  duty  of  the  executive 
to  execute  the  treaty.  • 

"  The  treaty,"  he  argues,  **  which  is  a  law,  enjoins  the 
performance  of  a  particular  object.  The  person  who  is  to 
perform  this  object,  is  marked  out  by  the  Constitution,  since 
the  person  is  named  who  conducts  the  foreign  intercourse,  and 
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is  to  take  care  that  the  laws  be  faithfully  executed.  The 
means  by  which  it  is  to  be  performed,  the  force  of  the 
nation,  are  in  the  hands  of  this  person.  Ought  not  this 
person  to  perform  the  object  although  the  particular  mode 
of  using  the  means  has  not  been  prescribed  ?  Congress,  un- 
questionably, may  prescribe  the  mode ;  and  Congress  may 
devolve  on  others  the  whole  execution  of  the  contract; 
but,  till  this  be  done,  it  seems  the  duty  of  the  executive 
department  to  execute  the  contract  by  any  means  it 
possesses." 

Although  the  very  able  argument  of  Ch.  Jus. 
Marshall  silenced  opposition  at  the  time,  it  did  not, 
as  Justice  Story  declares,  "put  the  question  at  rest 
forever."  The  discussion  has  been  revived  in  recent 
times  in  the  case  of  MetzgeVy  1  Parker  Cr.  Rep.y  108. 

"  Nicholas  Lucien  Metzger  was  a  notary  public  in  one  of 
the  departments  of  France,  which  he  left  and  came  to  this 
coimtry.  After  he  had  left  his  residence,  it  was  charged 
against  him  that  he  was  a  defaulter  to  his  clients  to  a  large 
funount,  for  moneys  of  theirs  which  he  had  embezzled, 
which  embezzlement  he  had  attempted  to  conceal  by  means 
of  forgeries. 

.^"  Complaint  to  that  effect  was  made  against  him  before 
a  French  committing  magistrate,  who  issued  a  warrant  for 
his  arrest.  He  was  not,  however,  apprehended  on  the  war- 
rant, but  the  ^papers,  duly  authenticated,  were  transmitted 
to  this  country,  and  the  French  minister  to  this  country 
demanded  his  surrender  under  the  treaty  with  France  of  1843. 
That  functionary  was  refen  ed  by  the  Secretary  of  State  to  the 
coiulis  or  magistrates  of  the  country,  and  accordingly  made 
application  to  one  of  the  police  magistrates  of  New  York 
or  a  warrant  on  which  Metzger  was  arrested.  An  exami- 
nation was  had  before  that  officer,  who  adjudicated  that  the 
prisoner  was  within  the  treaty,  and  issued  his  warrant  com- 
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mitting  him  to  prison  until  the  President  of  the  United 
States  should  demand  him. 

''  Before  that  demand  was  made,  the  prisoner  was  taken 
before  the  Circuit  Judge,  Edmonds,  of  the  first  circuit  of 
New  York,  on  habeas  corpus.  That  officer  decided  that 
the  police  magistrate  had  no  jurisdiction  in  the  matter,  and 
the  prisoner  was  discharged. 

"  The  French  diplomatic  agent  then  made  application  to 
the  United  States  District  Judge  Betts,  who  determined 
the  case  as  the  police  magistrate  did,  and  issued  a  like  war- 
rant of  commitment. 

"  Judge  Betts  held  that  as  a  treaty  is  the  supreme  law  of 
the  land,  it  is  entitled,  when  coming  before  the  courts,  to 
the  same  efiect  as  an  act  of  Congress,  though  no  act  has 
been  passed  to  define  the  method  of  its  operation ;  that 
under  such  treaty  a  fugitive  is  subject  to  apprehension  and 
commitment  for  a  crime  committed  against  the  laws  of  the 
country  demanding  him  as  a  fugitive,  whether  such  crime  be 
an  ofience  in  the  country  to  which  he  has  fled  or  not ;  and 
that  whether  the  casus  foederis  has  arisen,  or  whether  the 
compact  will  be  executed,  is  a  political  question  to  be 
decided  by  the  President,  the  courts  having  no  power  to 
direct  or  contravene  his  decisions  in  the  first  instance. 

"  Wliether  the  judiciary  has  authority  in  habeas  corpus, 
after  the  fugitive  is  under  arrest,  to  prevent  his  extradition, 
if  the  President  decides  to  make  it,  was  not  decided.  5 
New  York  Legal  Observer,  83 ;   Wharton  St.  Tr.,  4-57. 

"After  the  commitment  by  Judge  Betts,  the  prisoner 
applied  to  the  Supreme  Court  of  the  United  States  for  a 
writ  of  habeas  corpus  to  review  the  action  of  the  district 
judge.  The  application  was  denied  on  the  ground  that 
that  court  had  no  power  to  review  the  action  of  the  district 
judge  at  chambei-s.  5  How.,  176. 

"  Thereupon  the  President  issued  his  mandate  to  the 
marshal  of  !New  York,  commanding  him  to  surrender  the 
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prisoner  to  the  diplomatic  agents  of  the  French  government. 
Before,  however,  the  surrender  was  actually  made,  a  writ 
of  habeas  corpus  issued,  directed  to  the  marshal  returna- 
ble before  Edmonds,  circuit  judge  of  New  York. 

"  The  case  was  twice  argued  by  counsel  for  the  prisoner, 
and  the  French  government  and  the  United  States  District 
Attorney. 

"  The  judge  finally  in  March,  1847,  held  that  the  pro- 
visions in  the  Treaty  with  France  to  be  executed  in  futuroy 
were  in  the  nature  of  a  contract,  and  did  not  become  a  rule 
for  the  courts  until  legislative  action  was  had  upon  the  sub- 
ject. That  the  stipulation  in  that  treaty  providing  for  the 
surrender  of  fugitives  from  justice,  could  not  be  executed 
by  the  President  of  the  United  States,  without  an  act  of 
Congress,  and  that  no  person  could  be  surrendered  under 
thai  treaty,  who  is  merely  charged  with  crime  before  a  com- 
mitting magistrate." 

He  ordered  the  prisoner  to  be  discharged. 

The  "legislative  action'*  which  Ch.  Justice  Mar- 
shall thought  would  be  proper,  and  which  Judge 
Edmonds  held  to  be  indispensable,  was  afterwards 
had. 

An  act  was  passed  by  Congress  on  the  12th 
August,  1848,  in  titled  "An  act  for  giving  eflfect  to 
certain  treaty  stipulations  between  this  and  foreign 
governments,  for  the  apprehension  and  delivering  up 
of  certain  offenders,"  9  St.  at  Large,  302. 

By  this  act  it  is  provided : 

**  That  in  all  cases  in  which  treaties  of  extradition  may 
exist  between  the  United  States  and  foreign  governments, 
the  justices  and  judges  of  the  United  States  and  state 
courts  and  Commissioner,  authorized  by  the  United  States 
Courts,  may  upon  complaint  made  under  oath  or  affirma- 
tion, charging  &c.,  issue  warrants  for  the  apprehension  of 
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SOT  penon  chareed  with  haTing  oommitted  certain  oflfences 
within  the  limits  of  such  foreign  gOTernmentB.  That  if  on 
hearing,  the  evidence  be  deemed  sufScient  to  sustain  the 
charge,  the  same  shall  be  certified  with  a  copy  of  the  testi- 
mony to  the  Secretary  of  State,  that  a  warrant  may  issue 
upon  requisition  from  the  proper  authority  for  the  surren- 
der of  such  offender.  That  copies  of  the  depositions  upon 
which  an  original  warrant  in  such  foreign  country  may  have 
been  granted,  certified  under  the  hand  of  the  person  issuing 
such  warrant,  and  attested  upon  the  oath  of  the  party  pro- 
ducing them,  to  be  true  copies  of  the  origiiud  depositions, 
may  be  received  in  evidence  of  the  criminality  of  the  per- 
son apprehended.  That  the  Secretary  of  State  under  his 
hand  and  seal  of  office  may  order  such  oflenders  to  be 
delivered  to  such  person  as  may  be  authorized  by  such 
foreign  government  to  receive  them.  That  if  such  offender 
be  not  conveyed  out  of  the  United  States  within  two  months 
after  commitment,  over  and  above  the  time  actually  required 
to  convey  him  firom  the  jail  where  committed  by  the  readiest 
way  out  of  the  United  States,  any  judge  of  the  United 
States  or  state  courts  may  discharge  him  on  proof  of  reason- 
able notice  to  the  Secretary  of  State,  unless  sufficient  cause 
be  shown  to  the  judge  why  the  discharge  should  not  be 
ordered.  That  the  Courts  of  the  United  States  may  autho- 
rize any  person  to  act  as  conmiissioDer  under  the  act." 

Thus,  at  length,  all  the  powers  of  the  government, 
legislative,  judicial  and  executive  are  brought  into 
harmonious  cooperatioii,  each  performing  its  appro- 
priate office,  and  all  contributing  to  the  same  end, 
the  double  duty  of  preserving  public  faith  and  at  the 
same  time  protecting  private  liberty. 

Since  the  passage  of  the  act  of  1848,  a  majority 
of  the  judges  of  the  Supreme  Court  of  the  United 
States  in  The  matter  of  Kaine^  14  How.,  103,  expressed 


CH.  l]  FUOinVES  FBOH  JUSTICE.  591 

the  opinion  that  under  that  act  a  commissioner 
appointed  by  an  order  in  general  terms,  may  issue  a 
warrant  for  the  arrest  of  a  fogitiye  from  justice. 
That  he  may  do  so  on  the  application  of  the  repre- 
sentative of  a  foreign  government,  without  special 
instruction  or  warrant  being  first  issued  to  him  by 
the  U.  S.  government,  and  that  proof  that  the  magis- 
trate in  Ireland,  before  whom  the  prosecution  was 
instituted,  publicly  discharged  the  duties  of  a  justice 
of  the  peace,  was  prima  facie  evidence  of  his  official 
character. 
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CHAPTER  II. 

EXTRADITION   OF   FUGITIVES   FROM  JUSTICE,    FROM   THE 

SEVERAL  STATES  OF  THE  UNION. 

Section  I.  Nature  or  thi  oblioatioh. 
II.  Thb  orimi  committrd. 

III.  Tub  ACCU8ATI0K. 

IV.  Thb  flight  or  thb  aoccsbd. 

V.  Thb  dbmand  or  thb  ruoiTiTB. 
VL  Thb  arrest  akd  bcrrbkdbr. 
VII.  Rbtibort  powrr  or  thr  judioiart. 

VIII.  StATR  LBGI8LATI0H. 

SECTION  I. 

NATURE  OF  THE  OBLIGATION. 

The  colonies  recognized  the  obligation  without 
formal  compact,  Ch.  J.  Tilghman,  in  the  case  of 
The  Comynonwealth  v.  Deacon^  10  S.  and  R.,  129, 
says:  **That  prior  to  the  American  revolution,  a 
criminal  who  fled  from  one  colony,  found  no  protec- 
tion in  another.  He  was  arrested  wherever  found, 
and  sent  for  trial  to  the  place  where  the  offence  was 
committed." 

The  following  extract  from  the  Colonial  records  of 
Pennsylvania  will  show  that  in  1685,  the  rights 
of  sovereignty  were  duly  respected  and  the  law  of 
national  CQmity  readily  conceded. 

"  The  24**  of  y«  ^'^  Mo.,  1685." 

«<  W°*  Haigue  request  y*  secref^  that  a  hue  and  cry  from 
East  Jersie  after  a  servant  of  M'  John  White,  march'  at 
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New  York,  might  have  some  force  and  authority  to  pass 
this  Province  &  Territoryes ;  the  Secref^  indorsed  it  and 
sealed  it  with  y*  scale  of  y^  Province."  1  Perm.  Col.  Lawsy 
4r.,  96. 

The  "  articles  of  confederation,"  contained  the  fol- 
lowing clause ;  "  If  any  person  guilty  of  or  charged 
with  treason,  felony  or  other  high  mudenieanor  in  any 
state,  shall  flee  from  justice  and  be  found  in  any  of 
the  United  States,  he  shall,  upon  the  demand  of  the 
government  or  executive  power  of  the  state  from 
which  he  fled  be  delivered  up  and  removed  to  the 
state  having  jurisdiction  of  the  offence." 

The  provision  as  it  now  stands  in  the  Constitution, 
Art.  4,  sec.  2,  is  in  these  words : 

"  A  person  charged  in  any  state  with  treason  felony  or 
other  crime^  who  shall  flee  from  justice  and  be  found  in 
another  state,  shall,  on  demand  of  the  executive  authority 
of  the  state  from  which  he  fled,  be  delivered  up,  to  be  re- 
moved to  the  state  having  jurisdiction  of  the  crime." 

It  is  stated  by  Mr.  Madison  that  the  word  "  crime," 
was  substituted  for  the  words  "  high  misdemeanor," 
in  order  to  comprehend  all  proper  cases,  it  being 
doubtful  whether  "high  misdemeanor"  had  not  a 
technical  meaning  too  limited.  1  Rob.  Pr.  1 1 ;  Madi- 
son Papers,  vol.  3,-p.  1447. 

The  executive  of  Virginia  having,  in  1791,  in  con- 
sequence of  the  want  of  direction  as  to  the  mode  of 
discharging  the  duty,  shown  some  hesitation  to 
deliver  up  a  fugitive  from  justice  on  the  demand  of 
the  executive  of  Pennsylvania,  the  attention  of  Con- 
gress was  called  to  the  subject  by  President  Wash- 
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ington,  and  on  12th  Feb.,  1793,  was  passed  the  "Act 
respecting  fugitives  from  justice,  and  persons  escap- 
ing frt)in  the  service  of  their  masters.*'  1  U.  8.  Stat, 
at  Large,  302.  By  the  Ist  and  2d  sections  of  this  act 
it  is  provideed : 

"  Sec.  1.  That  whenever  the  executive  authority  of  any 
state  in  the  Union,  or  of  either  of  the  Territories  northwest 
or  south  of  the  river  Ohio,  shall  demand  any  person  as  a 
fugitive  from  justice,  of  the  executive  authority  of  any  such 
state  or  territory  to  which  such  person  shall  have  fled,  and 
shall,  moreover,  produce  a  copy  of  an  indictment  found  or 
an  affidavit  made  before  a  magistrate  of  any  state  or  terri- 
tory as  aforesaid,  charging  the  person  so  demanded,  with 
having  committed  treason,  felony  or  other  crime,  certified 
as  authentic  by  the  governor  or  chief  magistrate  of  the  state 
or  territory  from  whence  the  prisoner  so  charged  fled,  it 
shall  be  the  duty  of  the  executive  authority  of  the  state  or 
territory  to  which  such  person  shall  have  fled,  to  cause  him 
or  her  to  be  arrested  and  secured,  and  notice  of  the  arrest 
to  be  given  to  the  executive  authority  making  such  demand, 
or  to  the  agent  of  such  authority  appointed  to  receive  the 
fugitive,  and  to  cause  the  fugitive  to  be  delivered  to  such 
agent  when  he  shall  appear.  But  if  no  such  agent  shall 
appear  within  six  months  from  the  time  of  the  arrest,  the 
prisoner  may  be  discharged.  And  all  costs  or  expenses  in- 
ciured  in  the  apprehending,  securing  and  transmitting  such 
fugitive  to  the  state  or  territory  making  such  demand,  shall 
be  paid  by  such  state  or  territory. 

''Sec.  2.  That  any  agent,  appointed  as  aforesaid,  who  shall 
receive  the  fugitive  into  his  custody,  shall  be  empowered  to 
transport  him  or  her  to  the  state  or  territory  from  which 
he  or  she  shall  have  fled.  And  if  any  person  or  persons 
shall  by  force  set  at  liberty,  or  rescue  the  fugitive  from 
such  agent  while  transporting,  as  aforesaid,  the  person  or 
persons  so  ofiending,   shall,   on  conviction,  be  fined  not 
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exceeding  five  hundred  dollars  and  be  imprisoned  not  exceed- 
ing one  year." 

Mr.  Justice  Story,  speaking  of  these  sections  in 
the  case  of  Prigg  v.  Commomoealth  of  Pennsylvania,  1 6 
Peters,  620,  says :  *'  Not  a  doubt  has  been  breathed 
upon  the  constitutionality  of  this  part  of  the  act ;  and 
every  executive  in  the  Union  has  constantly  acted 
upon  and  admitted  its  validity." 

Although  the  constitutionality  of  the  law  of  1793 
has  not  in  respect  to  the  first  and  second  sections 
been  questioned,  and  the  obligation  imposed  by  the 
Constitution  has  been  uniformly  recognized;  there 
nevertheless  has  occurred  an  occasional  conflict  of 
opinion  among  the  executive  magistrates  of  the  states 
as  to  their  respective  right  and  duties  under  them. 
Some  of  the  points  thus  raised  remain  undetermined, 
the  contending  parties  standing  respectively  upon 
their  convictions  and  their  sovereignty,  and  calling 
no  umpire;  and  some  have  experienced  those  vicissi- 
tudes of  fortune  to  which  all  legal  questions  con- 
nected with  the  politics  of  the  day  are  exposed  in  a 
country  of  free  and  earnest  and  incessant  discussion. 
Several  particulars  contemplated  in  the  statute  will 
be  considered  in  following  sections. 


SECTION  II. 

THE  CRIME  COMMnTED. 


The  words  of  the  Constitution  are,  "  treason, 
felony  or  other  crime."  No  controversy  has  arisen 
as  to  the   crimes   enumerated,  viz. :  ''  treason  and 
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felony"  ;  but  the  words,  *'or  other  crime"  have  been 
the  subject  of  frequent  discussion. 

The  opinion  has  been  advanced  by  some  that  the 
provisions  referred  only  to  such  "  crimes "  as  were 
offences  by  the  laws  of  the  respective  states  at  the 
time  the  Constitution  was  adopted  Others  have 
mamtained  that  the  character  of  the  aUeged  criminal 
act  is  to  be  determined  by  the  laws  of  the  state  to 
which  the  fugitive  has  fled,  or,  rather,  that  it  cannot 
be  considered  a  crime  under  the  Constitution  which  is 
not  regarded  as  an  offence  by  the  laws  of  that  state, 
of  the  other  states  of  the  Union,  or  the  law  of  nations. 

Others  again  contend  that  these  provisions  embrace 
only  **  offences  known  as  crimes  at  the  common  law, 
or  recognized  as  such  by  the  state  of  which  the  fugi- 
tive is  demanded;"  and  in  support  of  this  view  it  has 
been  argued  that : 

**  In  almost  every  state  of  the  Union,  the  criminal  code 
embraces  offences  imknown  to  the  common  law,  and  pecu- 
liar to  the  state.  An  act  not  malum  in  se,  nor  the  subject  of 
punishment  anywhere  else,  is  often  made  criminal  in  the 
code  of  a  particular  state.  It  can  hardly  be  supposed  that 
the  constitutional  proWsion  was  intended  for  such  offences. 

"  The  crimes  enumerated  in  the  Constitution  are  of  the 
highest  class,  and  the  general  description  which  is  added, 
must,  in  some  degree,  be  qualified  by  that  enumeration, 
and  especially  by  the  character  of  the  remedy  itself.  Tlie 
surrender  and  extradition  of  our  citizens  or  of  persons 
claiming  the  protection  of  our  laws  is  a  matter  of  great 
consequence.  Although  as  between  the  states  of  the 
Union  it  does  not  stand  upon  the  footing  of  courtesy  but 
of  positive  obligation,  yet  it  is  essentially  of  an  international 
character  and  should  not  be  exercised  in  doubtful  cases.'' 
Attorneys  General  of  Ohio^  Report ^  January  25,  1850. 


CH.  n.]  FUGITIVES  FROM  JUSTICE.  597 

But  the  true  construction  of  this  section  of  the 
Constitution  appears  to  be  that  it  embraces,  as  a 
general  rule,  all  such  acts  as  are  made  criminal  by 
the  laws  of  the  state  where  they  are  perpetrated. 

This  construction  is  warranted  by  the  letter  of  the 
article  and  required  by  the  spirit  of  the  Constitution. 

1.  As  to  the  letter  of  the  article.  "Charged  with 
treason,  felon  j  or  other  crime."  A  «  crime"  is  «  an 
act  committed  or  omitted  in  violation  of  pubUc  law, 
either  forbidding  or  commanding  it."  4  BL  Com.y  5. 
"  The  violation  of  a  right,  when  considered  in  refer- 
ence to  the  evil  tendency  of  such  violation  as 
regards  the  community  at  large."  4  Steph.  Com.,  55 ; 
1  id.,  127,  128. 

The  states  are  sovereign  and  independent,  having 
entire  control  over  their  municipal  legislation,  and 
may  declare  any  act  a  crime  which  they  may  deem 
detrimental  to  the  public  interest,  except  only  in 
those  cases  which  are  excluded  from  their  cognizance 
by  the  national  Constitution.  To  charge  a  person 
with  committing  an  act  declared  by  the  laws  of  the 
state  where  committed  to  be  criminal  is  certainly  to 
charge  him  with  "  crime." 

2.  As  to  the  spirit  of  the  constitution.  The  motive 
suggesting  this  provision  was  the  desire  of  the  seve- 
ral states  to  vindicate  their  violated  laws— to  arm 
themselves  with  the  power  to  maintain  those  laws 
by  making  the  punishment  of  their  breach  inevi- 
table. 

This  article  is  not  a  mere  treaty  stipulation.  The 
Constitution  of  the  United  States  is  not  a  mere 
treaty.    It  is  a  plan  of  govemment  and  its  provi- 
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sions  are  to  be  construed  with  reference  to  the  grand 
objects  for  which  it  was  established-  Listen  to  its 
preamble:  "We,  the  people  of  the  United  States, 
in  order  to  form  a  more  perfect  iinion,  estabUsh 
justice,  insure  domestic  tranquillity,  provide  for  the 
common  defence,  promote  the  general  welfare  and 
secure  the  blessings  of  liberty  to  ourselves  and  our 
posterity,  do  ordain  and  establish  this  Constitution 
for  the  United  States  of  America" 

The  founders  of  the  republic  looked  to  the  futura 
They  adopted  principles  of  justice  and  comity 
which  they  deemed  adequate  to  regulate  the  con- 
duct of  the  states  towards  each  other  for  all  time. 
The  extradition  of  fugitives  from  justice  is  one  of 
them.  K  designed  as  a  rule  of  government,  a  fun- 
damental law  it  should  reach  to  and  control  all 
modifications  of  the  subject  matter  comprehended  in 
its  general  terms. 

There  was  a  diversity  of  criminal  laws  among  the 
states  at  the  time  of  the  adoption  of  the  Constitution. 
Identity  could  not  have  been  anticipated  More- 
.over  such  laws  have  always  been  subject  to  frequent 
change.  **  Ourselves  and  our  posterity"  were  to  be 
provided  for. 

Nations  remote  from  each  other  might  concern 
themselves  to  treat  only  for  the  surrender  of  the 
more  atrocious  oflFenders.  The  hope  of  escape  by 
flight  in  countries  so  situated,  it  could  hardly  be 
supposed  would  abet  the  incentive  to  commit  tlie 
lesser  crimes. 

But  here  was  territorial  contact  on  almost  every 
side.    The  means  of  transit,  and  consequently  the 
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chances  of  escape  firom  one  state  to  another,  were 
multiplying  daily. 

Did  any  state  anticipate  that  any  other  state 
would  ever  become  so  barbarous  as  to  enact  criminal 
laws  so  bloody  and  inhuman  as  to  cause  a  shudder 
at  the  demand  to  surrender  up  the  guilty  fugitive  for 
trial  and  punishment?  Or  that  any  one  would 
become  so  debased  or  so  deluded  or  transcendental 
as  to  repeal  all  criminal  laws  and  thus  offer  a  secure 
retreat  to  all  the  criminals  in  the  land  ? 

On  the  other  hand,  did  they  not  confide  in  one 
another's  sense  of  justice^  rather  than  in  any  particu- 
lar limitation  to  the  general  term  used?  And  did 
they  not  agree  **'in  order  to  insure  domestic  tran- 
quillity, promote  the  general  welfare,"  &c.,  not  only 
to  tolerate  one  another's  peculiarity  in  administering 
punitive  justice,  but  also  so  far  to  assist  therein  as 
to  deny  protection  to  fugitive  offenders  ? 

This  point  has  been  discussed  by  the  executive 
authorities  of  some. of  the  states,  and  very  different 
views  appear  to  have  been  entertained  by  them.  In 
1839  the  governor  of  Virginia  made  application  to  the 
governor  of  New  York  for  the  surrender  of  three 
men  charged  by  affidavit  with  being  fugitives  firom 
justice,  in  feloniously  stealing  and  taking  away  fi-om 
one  Galley,  in  Virginia,  a  negro  slave,  Isaac,  the 
property  of  Galley.  The  governor  of  New  York 
refused  to  surrender  the  supposed  fugitives  on  the 
ground  that  slavery  and  property  in  slaves  did  not 
exist  in  New  York ;  that  the  offence  was  not  a  crime 
known  to  the  laws  of  New  York  and  consequently 
not  a  crime  within  the  ipeaning  of  the  Gonstitution 
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and  statute  of  the  United  States.  He  contended 
that  by  the  law  of  nature  there  could  be  no  pro- 
perty in  slaves,  that  it  was  not  allowed  by  the 
municipal  laws  of  most  countries,  nor  recognized 
by  the  law  of  nations.  The  executive  and  legis- 
lative authorities  of  Virginia,  on  the  other  hand, 
considered  the  case  to  be  within  the  Constitution  and 
law,  and  that  the  refusal  was  a  denial  of  right 
Extracts  of  the  material  points  in  the  correspondence 
may  be  found  in  6  Penna.  Law  Jour.y  412. 

Chancellor  Kent  expressed  himself  upon  the 
question  as  follows :  **  In  my  humble  view  of  the 
question,  I  cannot  but  be  of  opinion  that  the  claim 
of  the  governor  of  Virginia  was  well  founded,  and 
entitled  to  be  recognized  and  enforced."  1  Kent 
Com.y  37,  n. 

In  another  case,  the  executive  of  New  York  refused 
to  comply  with  a  demand  made  upon  him  by  the 
governor  of  Virginia,  for  the  surrender  of  Peter 
Johnson,  and  other  persons  named,  charged  with  the 
crime  of  stealing  a  slave  within  the  jurisdiction  and 
against  the  laws  of  Virginia.  But  in  this  he  was  not 
sustained  by  the  legislative  authority  of  the  state,  for 
on  the  11th  April,  1842,  the  legislature  of  New  York 
passed  a  resolution  expressing  the  opinion,  that  the 
act  charged  against  Johnson  and  the  others,  was  a 
crime  within  the  meaning  of  the  Constitution  of  the 
United  States. 

Laws  of  N.  York,  1842,  p.,  419 ;  1  McKinneys 
Jus.y  84. 

"  In  Pennsylvania  the  ordinary  practice  with  the 
executive  is  to  issue  his  warrant  of  surrender,  when- 
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ever  a  requisition  is  supported  by  an  indictment, 
duly  accompanied  by  executive  averment  that  the  par- 
ticular offence  is  a  crime  in  the  State  where  it  was 
committed,  and  by  an  affidavit  that  the  defendant  has 
fled  from  such  state  into  one  where  the  warrant  is 
demanded."  6  Penna.  Law  Jour.,  412.  "Why  are 
the  words  *  or  other  crimes'  added  (asks  the  Attorney- 
General  in  an  early  opinion,)  if  felonies  alone  were 
contemplated  t  In  the  penal  code  of  almost  every 
state,  the  catalogue  of  felonies  is  undergoing  a  daily 
diminution.  But  it  is  not  by  the  class  of  its  punish- 
ment that  the  malignity  of  an  offence  is  always  to  be 
determined.  Crimes  going  deep  into  the  public 
peace  may  bear  a  milder  name  and  consequence ; 
and  yet  it  would  be  singular  to  afford  shelter  to  those 
who  were  guilty  of  them,  because  they  were  not  so 
called  and  punished."  Id. 

The  governor  upon  whom  the  demand  is  made, 
may  however  consider  whether  the  state  making  the 
demand,  has  the  constitutional  power  to  declare  the 
act  criminal,  of  which  it  accuses  the  fugitive,  and  may 
refuse  to  surrender  him,  if  the  state  seeking  him  has 
undertaken  by  indirection  to  do  the  work  allotted  by 
the  Constitution  to  Congress. 

In  December,  1834,  the  legislature  of  Maryland 
passed  a  law,  making  it  felony  in  a  slave  "  to  escape 
into  the  District  of  Columbia,  or  into  any  state  of 
the  union,  against  the  will  and  consent  of  his  master 
and  owner,  with  a  view  to  escape  from  servitude." 
In  1847,  the  governor  of  Maryland  made  his  requisi- 
tion upon  the  governor  of  Pennsylvania  for  the  sur- 
render of  John  Mark  and  others  as  fugitives  from 
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justice;  an  indictment  having  been  found  against 
them  under  that  statute  for  escaping  into  Pennsylva- 
nia Governor  Shunk,  under  the  advice  of  the  Attor- 
ney-General, refused  to  comply  with  the  demand, 
upon  the  ground  that  the  Constitution  and  laws  of  the 
United  States  having  embraced  the  case  within  the 
provision  for  the  surrender  of  fugitives  from  servi- 
tude, no  state  legislation  could  evade  those  provi- 
sions, or  alter  the  character  of  the  transaction,  so  as 
to  introduce  the  case  under  the  provisions  for  the 
surrender  of  fugitives  from  justice. 

The  act  of  Congress  of  12th  February,  1793,  in 
pursuance  of  the  Constitution  of  the  United  States, 
made  ample  provision  for  the  surrender  of  these 
individuals  as  fugitives  from  labor,  on  the  **  claim. of 
the  party  to  whom  such  labor  is  due."  It  was,  there- 
fore, an  infringment  of  the  federal  Constitution  to  pass 
a  law  transferring  to  the  governor  of  Maryland,  the 
right  to  demand  a  surrender ;  thus  making  the  very 
act  of  escape  which  under  the  constitution  and  laws, 
gave  the  owner  a  right  to  demand  a  surrender  of  his 
property  into  his  own  custody,  a  ground  for  depriv- 
ing him  of  that  right,  and  conveying  his  property  to 
the  custody  of  a  state  government,  which  might  or 
might  not  respect  his  constitutional  rights  of  pro- 
perty. 7  Penna.  Law  Jour.,  253  ;  Lewis  Cr.  Late,  260. 

In  Maine  it  was  objected,  1840,  that  the  provision 
of  the  constitution  includes  only  crimes  of  a  high 
and  aggravated  nature.  Governor  Fairfield  answered, 
**  The  phraseology  is  *  treason,  felony  or  other  crime,' 
not  other  crimes  of  a  high  and  aggravated  nature ; 
but  crimes  in  their  absolute  and  imqualified  sense." 
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6  Am.  Jurist,  226.     There  is  not  wanting  judicial 
authority  on  the  point 

In  the  matter  of  John  i.  Clark,  9  Wend.,  212,  on 
habeas  corpus,  1832,  it  appeared  that  the  prisoner 
was  in  custody  by  virtue  of  a  warrant  issued  by 
the  Governor  of  New  York,  under  a  requisition  by 
the  Governor  of  Rhode  Island,  charged  with  fraudu- 
lently abstracting  money  from  the  Burrilville  Bank 
in  that  state,  by  the  laws  of  which  the  act  was  made 
criminal  and  punishable  by  fine  only.  It  was  objec- 
ted that  no  "  crime "  had  been  committed.  The 
answer  of  the  court  was :  "An  oflfence  of  a  highly 
immoral  character  is  stated  in  the  warrant,  and  is 
certified  by  the  Governor  of  Rhode  Island  to  have 
been  made  criminal  by  the  laws  of  that  state.  This 
is  evidence  enough  in  this  stage  of  the  proceedings, 
of  the  nature  of  the  offence." 

It  was  further  objected  then  that  a  crime  of  greater 
atrocity  was  intended  by  the  Constitution  than  was 
charged  in  that  case.  The  court  answered :  "  It 
seems  that  when  proceedings  are  instituted  by  the 
comity  of  nations,  they  apply  only  to  crimes  of  great 
atrocity,  or  deeply  affecting  the  public  safety.  But 
with  the  comity  of  nations  we  have  at  present 
nothing  to  do,  unless,  perhaps,  to  infer  from  it  that 
the  framers  of  our  Constitution  and  laws  intended 

• 

to  provide  a  more  perfect  remedy ;  one  which  should 
reach  every  offence  criminally  cognizable  by  the 
laws  of  any  of  the  states ;  the  language  is,  *  treason, 
felony  or  other  crime ; '  the  word  crime  is  synony- 
mous with  misdemeanor,  4  Black.  Com.,  5,  and 
includes  every  offence  below  felony,  punished  by 
indictment  as  an  offence  against  the  public." 
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Im  tk^  maiter  of  Hofptardj  1  Am.  Law  Jour.  N.  &, 
271 , 1  &48,  the  Superior  Court  of  the  city  of  New  York, 
said :  **  It  is  immaterial  to  consider  what  is  the  nature 
€i  the  offence  charged  against  the  prisoner,  for  we 
have  onlv  to  consider  whether  it  be  a  crime  accord- 
ing  to  the  law  of  the  state  firom  which  the  party  is 
alleged  to  hare  been  a  fngitiTe." 

And  of  that  opinion  was  the  Supreme  Court  of 
(jeorgia,  as  expressed  in  the  case  of  Johnston  v. 
Riley,  13  Geo.,  97. 

The  Supreme  Court  of  Maine,  in  1837,  gave  to 
the  GU>Temor  of  that  state,  their  opinion  on  this  and 
other  points,  in  the  following  terms : 

^  In  our  opinion  it  is  the  duty  of  tiiie  executive  of 
this  state  to  cause  to  be  delivered  over  to  the  agent 
of  another  state,  at  the  request  of  the  executive 
thereof  a  citizen  of  this  state,  chaiged  by  indictment 
with  the  fraud  before  set  forth,  which j  being  indicted 
in  such  state  J  may  he  presumed  to  be  there  regarded  as  a 
crime  J  if  the  executive  of  this  state  is  satisfied  that  such 
citizen  has  fled  from  justice  fi*om  the  state  mating 
demand,  dnd  not  otherwise.**  6  Am.  Jurist,  226. 

The  Supreme  Court  of  New  Jersey,  In  the  matter 
of  Fetter,  3  Zab.,  311,  held  that  it  is  not  necessary, 
in  order  to  warrant  the  surrender  or  detention  of  the 
ftigitive,  that  the  crime  with  which  he  stands  charged 
should  constitute  an  offence  at  the  common  law. 
It  was  objected  in  that  case  that  the  indictment 
did  not  show  an  offence  at  common  law.  It  pur- 
ported to  be  for  grand  larceny,  but  the  facts  stated, 
it  was  claimed,  did  not  constitute  the  crime.  The 
court  said :  "  Admitting  the  position  taken  by  coun- 
sel, it  is  nevertheless  certified  by  the  Governor  of 
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California,  under  the  laws  of  that  state.  It  is  more- 
over an  offence  of  a  highly  immoral  character,  and 
as  appears  by  the  bill  of  indictment,  which  mtist  be 
regarded  as  prima  facie  evidence  of  the  factj  is  a  crime 
by  the  law  of  the  State  of  California." 


SECTION  m. 

THE  ACCUSATION. 

Its  form  and  when  to  he  made.  The  act  of  Congress, 

Feb.  12,  1793,  requires  that  the  accusation  should  be 

by  "  indictment  found,  or  an  affidavit  made  before  a 

magistrate  of  any   state   or  territory."     It  is  not 

necessary  that  the  accusation  should  be  made  before 

the  flight  of  the  criminal.   Gov.  FairjieWs  opinion^  6 
Am.  Jurist^  226. 

Its  sufficiency.  A  copy  of  the  indictment  or  affi- 
davit, •*  certified  as  authentic  by  the  Governor  or  chief 
magistrate  of  the  state  or  tenitory  from  whence  Uie 
person  so  charged  fled."  "  The  object  of  this  pro- 
vision of  the  law  is  to  enable  the  executive  upon 
whom  the  demand  is  made,  to  determine  whether 
there  is  probable  cause  for  believing  that  a  crime  has 
been  committed.  The  affidavit,  therefore,  when  that 
form  of  evidence  is  adopted,  must  be  at  least  so 
explicit  and  certain  that  if  it  were  laid  before  a 
magistrate  it  would  justify  him  in  committing  the 
accused  to  answer  the  charge."  Gov.  Seward  of  New 
York  to  Gov.  McDonald  of  Georgia^  June  15,  1841 ; 
Attorney  Gen.  of  Penn.  to  Gov.  Shunk,  May  15,  1847, 
6  Penn.  Lata  Jour.^  412  ;  Ex  parte  Smith,  3  McLean^ 
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121 ;  Matter  of  Hay  ward,  1  Sandf.  Sup.  Ct.  R.,  701 ; 
Master  of  Fetter,  3  ZaK  311. 


SECTION  IV. 

THE  FLIGHT  OF  THE  ACCUSED. 

There  must  be  an  actual  fleeing  from  justice,  and 
of  this  the  governor  of  the  state  of  whom  the 
demand  is  made  as  well  as  of  the  state  making  it 
should  be  satisfied.  This  is  commonly  shown  by 
affidavit.  '^  In  Hall's  case  in  1845,  a  long  and  angry 
controversy  arose  between  the  governors  of  New 
York  and  Pennsylvania.  Judge  Kane,  then  Attorney- 
General  of  Pennsylvania,  advised  against  surrender 
of  the  alleged  fugitive,  for  waht  of  an  affidavit  of 
actual  fleeiHg.  He  based  his  opinion  upon  usage 
more  than  upon  the  words  of  the  act  of  Congress." 
Kane^s  Letter  to  Gov.  Shunk,  March  14,  1845 ;  6 
Peitn.  Law  Jour.y  412.' 

To  the  same  effect  was  the  advice  of  the  Supreme 
Court  of  Maine  before  quoted,  given  to  the  governor 
in  1837. 

Governor  Fairfield  in  his  opinion,  6  Am.  Jurist, 
226,  says :  "  Each  governor  has  the  right  of  deter- 
mining the  fact  whether  the  person  charged  be  a 
fugitive  from  justice  or  not,"  and  in  respect  to  small 
crimes,  at  least,  he  thinks,  that  the  mere  production 
of  an  indictment  should  not  be  regarded  as  proof  of 
the  fact  that  the  person  indicted  is  a  fugitive. 

"  Where  a  person,  who  committed  a  crime  in  a 
state  where  he  was  temporarily  sojourning,  departed 
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from  it  for  his  ordinary  and  permanent  residence  in 
Pennsylvania;  the  Attorney-General  of  the  latter 
state,  advised  the  Governor  thereof  that  the  person 
could  not  be  considered  a  fugitive  from  justice  under 
the  Constitution  and  act  of  Congress."  Lewis's  Cr. 
Law,  266. 

The  Governor  of  Maine,  6  Aju.  Jurist,  226, 
expresses  himself  upon  this  point  as  follows : 

"  Now  what  will  constitute  a  fleeing  within  the  meaning 
of  the  Constitution  ?  Making  the  charge  in  one  state  and 
finding  the  accused  in  another,  will  not.  I  am  clearly  of 
the  opinion  that  where  one  is  conscious  of  having  com- 
mitted '  treason,  felony  or  other  crime'  in  one  state  and 
leaves  that  state,  knowing  that  by  remaining  he  is  subject 
to  prosecution,  a  su^cient  time  not  having  elapsed  or  other 
circumstances  occurred  to  remove  all  reasonable  appre- 
hension of  a  prosecution,  he  may  fairly  be  regarded  as  a 
fugitive  firom  justice  within  the  meaning  of  the  4th  art. 
of  the  Constitution." 

The  Superior  Court  of  the  city  of  New  York,  in 
1844,  In  the  matter  of  Adams,  7  Law  Rep.,  386,  said: 

"  If  a  man  within  a  state  secretly  commits  a  crime  and 
suddenly  departs,  the  crime  not  being  discovered  till 
months  after  his  departure,  though  he  may  have  left  for  pur- 
poses other  than  fleeing  from  the  justice  of  the  state  against 
which  he  offended ;  yet  he  surely  might  be  treated  and 
proceeded  against  as  a  fugitive  from  justice.  The  conscious- 
ness of  his  having  conmiitted  the  crime,  of  his  being 
amenable  to  the  laws  of  the  state  against  which  he 
offended,  might  and  would  probably  be  regarded  as  the 
motive  for  going  out  of  its  limits,  and  form  a  legitimate 
basis  for  an  executive  requisition  and  surrender." 
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SECTION  V. 

THE  DEMAND  OF  THE  FUGITIVE. 

This  consists  of  a  written  application  by  the 
governor  of  the  state  where  the  crime  was  com- 
mitted, addressed  to  the  governor  of  the  state  to 
which  the  offender  has  fled,  requesting  his  delivery 
to  some  person  therein  appointed  to  receive  him.  It 
states  the  crime  of  which  the  fugitive  is  accused,  the 
fact  that  he  has  fled '  fix)m  the  justice  of  the  state, 
and  must  be  accompanied  by  a  copy  of  the  indict- 
ment found  or  affidavits  showing  the  charge. 


SECTION  VI. 

THE  ARBEST  AND  SURRENDER. 

The  arrest  may  be  before  the  requisition.  In  some 
states  statutes  have  been  passed  authorizing  magis- 
trates to  apprehend  fugitives  from  other  states  before 
any  warrant  issues  from  the  executive.  In  Ohio  it 
may  be  doubted  whether  the  intervention  of  either 
executive  is  required.  Very  ample  powers  are  con- 
ferred upon  the  justices  of  the  peace  to  hear  and 
examine  the  charge  preferred  against  any  person 
brought  before  him,  and  "  charged  with  the  commis- 
sion of  any  criminal  offence  against  the  laws  of  any 
other  state  or  the  territories  of  the  United  States," 
and  upon  proof  by  him  adjudged  sufficient,  to  com- 
mit, i&c.,  or  "  cause  such  person  to  be  delivered  to 
some  suitable  person  to  be  removed  to  the  proper 
place  of  jurisdiction,"  &c  Sum.  St.,  541. 
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In  New- York  "To  enable  a  magistrate  to  arrest  and 
examine  an  alleged  fugitive  from  justice  from  another  state, 
it  must  be  shown  to  him  by  a  complaint,  in  writing,  on 
oath,  that  a  crime  has  been  committed  in  the  foreign  state; 
that  the  accused  has  been  charged  in  such  state  with  the 
commission  of  such  crime,  and  that  he  has  fled  from  such 
state  and  is  found  here.  The  judge  said:  'I  think  the 
affidavit  on  which  the  warrant  was  issued  is  defective  in 
not  showing  positively  that  the  alleged  crime  was  com- 
mitted in  the  State  of  Fennsylvana,  and  because  it  does  not 
state  positively  that  the  prisoner  had  fled  from  the  state. 
It  is  true  that  it  may  be  readily  inferred  from  the  affidavit, 
the  residence  of  the  parties  and  the  facts  in  the  case,  that 
the  alleged  crime  was  committed  within  the  State  of  Penn- 
sylvania, and  that  the  prisoner  fled  from  that  state  to  avoid 
the  consequences  o*f  the  alleged  offence.  But  mere  infe- 
rence is  not  sufficient  to  found  the  exercise  of  criminal 
jurisdiction.  The  facts  sufficient  to  confer  that  jurisdiction 
must  be  alleged  positively.' "  Matter  of  Haywardy  1  Sanf. 
Sup.  Ct,  jR.,  701. 

In  Pennsylvania  it  is  said:  "The  principle  appears  to 
be  recognized  that  in  order  more  effectually  to  accomplish 
what  is  intended  by  the .  Constitution  and  laws  of  the 
United  States,  it  is  the  duty  of  the  magistrates,  as  it  has 
been  the  practice,  to  cause  to  be  arrested,  offenders  who  have 
fled  from  one  of  the  United  States  to  another,  even  before  a 
demand  has  been  made  for  them  by  the  executive  of  the 
state  from  which  they  fled."  Opinion  of  Ch.  J.  Tilghmany 
10  Sergt.  ^  R.,  135. 

"  It  is  not  necessary  in  order  to  arrest  a  fugitive  that  a 
requisition  should  be  produced  from  the  governor  at  the  time 
of  the  arrest.  If  the  oath  on  which  the  warrant  issues  is 
sufficient  to  raise  a  good  reason  for  believing  that  a  crime 
has  been  committed  in  a  sister  state,  it  is  the  duty  of  the 
magistrate  to  commit  the  accused  till  time  be  given  to  take 
the  legal  steps  for  demanding  a  surrender."  Vaux^  Cases^ 
32 ;  Lewis*  Crim.  Law^  260. 
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In  the  case  of  Goodhue,  charged  with  obtaining 
money  in  Kentucky  by  false  pretences,  the  recorder 
of  the  city  of  New  York  remanded  the  prisoner  to 
be  detained  in  custody  six  weeks  in  order  to  give 
time  for  the  executive  of  Kentucky  to  demand  him 
under  the  Constitution  and  laws  of  the  United  States. 
2  Johns^  477.  Similar  authority  was  recognized  in 
Ex  parte  Smith,  5  Cow.,  273,  and  in  The  People  v. 
Ljfnchj  11  Johns.  Rep.j  549.  In  these  cases  the  relators 
were  accused  of  offences  against  the  United  States, 
but  the  principle  for  the  detention  is  the  same.  The 
court  in  the  former  case  say :  ''  Detaining  a  prisoner 
by  state  authority  in  order  that  he  may  be  delivered 
over  for  prosecution  to  the  United  States  is  by  no 
means  an  unusual  exercise  of  power/*  But  unrea- 
sonable delay  would  be  ground  for  discharge. 

In  Georgia  "  A  person  charged  with  committing  a  felony 
in  one  state  may  be  detained  in  another  on  the  principle  of 
comity,  '  under  the  law  of  nations  and  the  common  law  of 
this  land,'  to  afford  the  former  an  opportimity  to  demand 
the  accused."  IL  M.  Charlu  Rep.^  228  ;  St€Ue  v.  Loper^  2 
Geo.  Decis.y  33. 

In  Delaware,  in  1847,  in  the  case  of  The  State  v. 
Buzine,  A^Hatring.,  575,  the  same  views  are  maintained 
in  an  elaborate  opinion  by  Ch.  J.  Booth.  That  was 
a  proceeding  in  habeas  corpus.  The  petitioner  had 
been  conamitted  by  the  Mayor  of  the  city  of  Wil- 
mington on  a  complaint  of  having  committed  a  crime 
in  Pennsylvania  and  fled,  &c.  No  demand  had  been 
made  for  his  surrender,  and  one  ground  relied  on  for 
his  discharge  was  that  the  Mayor  had  no  authority 
to  arrest  and  conunit  a  fugitive  from  justice  from 
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another  state  prior  to  a  demand,  &c.  But  the  court 
evemiled  the  objection,  and  in  observing  upon  the 
act  of  Congress,  of  1793,  and  the  constitutional  duty 
of  the  states,  said :  "  To  enable  the  executive  to  per- 
form this  duty,  it  is  necessary  that  magistrates  should 
have  the  power  to  arrest  and  commit  the  fugitive 
before  as  well  as  after  a  demand  has  been  made.  The 
exercise  of  the  power  is  essential  to  carry  into  eflfect 
the  provision  of  the  constitution ;  otherwise  an  im- 
munity may  be  offered  to  the  most  atrocious  crimi- 
nala.  K  a  felon  notoriously  guilty  of  murder  gan, 
by  escaping  into  another  state,  set  the  law  at  defiance 
until  a  demand  is  regularly  made  on  the  executive, 
and  a  warrant  is  issued  for  his  arrest,  the  object  of 
the  Constitution  may  be  defeated  and  the  act  of  Con- 
gress rendered  nugatory.  By  the  time  a  requisition 
is  obtained  and  a  warrant  granted  in  due  form,  the 
offender  may  fly  to  another  state,  where  he  again 
finds  a  sanctuary  until  the  same  formalities  are 
repeated.  He  may  thus  escaper  from  state  to  state 
exempted  by  his  own  vigilance  or  that  of  his  Mends 
fi-om  arrest  and  pimishment" 

The  Chief  Justice  held  the  warrant  of  commit- 
ment insufficient  for  the  want  of  a  seal,  but  refused 
to  discharge  the  prisoner  until  the  proofs  were  exam- 
ined to  see  whether  the  facts  disclosed  afforded  a 
reasonable  presumption  of  guilt,  or  such  probability 
as  would  be  sufficient  to  put  him  upon  his  trial,  say- 
ing that  "  if  such  were  the  case,  although  I  should 
discharge  him  firom  imprisonment  under  the  warrant 
of  the  Mayor,  I  should  consider  it  my  duty  to  order 
him  to  be  immediately  committed  to  the  public  jail 
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of  New  Castle  connty,  for  a  reasonable  time  to  give 
notice  and  await  the  demand  of  the  execative  autho- 
rity of  Pennsylvania.  If  no  demand  shoold  be  made 
in  such  reasonable  time  it  woold  become  my  further 
duty  to  make  a  final  order  for  his  discharge." 

The  judge  then  examined  the  proo&  and  found 
they  did  not  show  the  commission  of  a  criminal 
offence  but  a  breach  of  trust  only,  and  so  ordered 
the  petitioner  to  be  discharged. 

In  Ex  parte  Thornton,  9  Texas^  635,  the  Supreme 
Court  on  discharging  a  fugitive  firom  justice  fix)m 
Arkansas  on  the  ground  of  defect  in  the  Governor's 
warrant,  refused  to  detain  him  that  another  warrant 
might  be  obtained  saying  they  had  no  power  to  de- 
tain him. 

In  New  Jersey  in  the  Matter  of  Fetter,  3  Zab.,  311, 
the  relator  had  been  arrested  on  an  affidavit  made 
before  a  justice  of  the  peace.  The  affidavit  was  held 
defective  because  it  did  not  allege  that  any  crime  had 
been  committed  in  California,  fi*om  which  he  was 
alleged  to  be  a  fugitive. 

But  the  court  refused  to  discharge  him  and  received 
other  affidavits  and  also  the  requisition  of  the  Gov- 
ernor of  California  and  accompanying  bill  of  indict- 
ment, which  had  been  made  upon  the  Governor  of 
Pennsylvania^  none  as  yet  having  been  made  on  the 
Governor  of  New  Jersey. 

The  commitment  of  the  justice  directed  that  he 
should  be  detained  in  custody,  **  to  await  the  requi- 
sition of  the  Governor  of  California,  or  otherwise  be 
thence  discharged  by  due  course  of  law." 

The  prisoner  was  remanded. 
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Where  no  arrest  has  been  made  at  the  time  of  the 
requisition,  the  governor  upon  whom  the  demand  is  . 
made  if  satisfied  that  the  case  is  properly  made  out 
under  the  constitution  and  act  of  Congress,  issues  his 
warrant  for  the  arrest  and  surrender  of  the  fugitive. 
This  warrant  is* commonly  addressed  to  the  sheriff  or 
other  proper  officer,  and  terminates  the  agency  of  the 
governor  in  the  matter  of  extradition.  Matter  of  Clarke  . 
9  Wend.,  212. 

It  is  however  competent  for  the  governor  if  satis- 
factory reasons  appear  therefor  to  recall  his  warrant 
before  execution.  Opinion  of  Governor  Fairfield,  6 
Am.  Jurist,  226.  The  governor  of  Ohio,  in  1844, 
countermanded  and  revoked  an  order  for  the  sur- 
rendet  of  Richard  Seymour.  Matter  of  Adam^,  7 
Law  Rep.,  386. 

In  PenHsylvania  instead  ^f  issuing  final  process  of 
arrest  and  surrender,  the  governor  in  case  of  a  requi- 
sition issues  his  precept  to  some  judicial  officer  of  the 
state,  requiring  and  authorizing  him  to  issue  his  war- 
rant for  the  arrest  of  the  criminal,  to  be  brought 
before  him  in  the  usual  way,  and  he  proceeds  to 
make  the  necessary  examination  so  far  as  to  ascer- 
tain that  the  act  of  Congress  has  been  complied  with ; 
and  then  (the  identity  of  the  accused  being  estab-  ' 
lished,  and  the  authority  of  the  agent  shown),  to 
make  an  order  for  the  surrender  of  the  fugitive,  in 
pursuance  of  the  warrant  of  the  governor.  Lewis's 
Cr.  Law,  261. 

This  precept  or  warrant  is  required  to  possess  the 
usual  requisites  of  criminal  process.  In  the  case  of 
Henry  Thomas,  alias  Thomas  Dean,  who  was  arrested 


m  Lancaster  coanrr.  Pemmn  If  aiiiai..  fibr  nmrder  com- 
waixted  in  the  Sate  o£  Oiiux  die  waiiaiii  from  die 
gfyrenior  of  Pennsyhviia.  mareij  recited  tint  die 
'^'gOTemor  of  Ohio  had  girea  im/hnmatiam  dial  one 
TIuHnas  Dean  had  beei  gnilnr  of  nmrder  in  dial 
Hate.'*  and  Lewis*  piesid«it  judge  of  die  district  to 
wiiom  tiie  warrant  waa  directed*  decided  that  sodi  a 
recital  nnaccompanied  fay  eTidence.  was  insofficient; 
and  the  prisoner  was  not  delivered  np  modi  a  certified 
copy  of  tiie  affidavit  was  fnmi^ied.  Ltwis  Or.  Lmt^j 
262.  The  govemor^s  warrant  to  arrest  and  surren- 
der where  it  recites  tiie  hets  necesearr  nnder  the 
coDStitation  and  hnr,  to  give  him  jnri^cdon  ooght  to 
be  at  least  prima  facie  evidence  of  the  existence  of 
diese  £ACta.  The  reqnisidon  and  accompanying 
docnments  which  form  the  basis  of  his  official  action, 
are  or  shoold  be  deposited  amongst  the  public 
archives  of  the  state,  and  may  there  be  appealed  to 
if  their  exLatence  is  so  denied  as  to  render  their 
prodacdon  necessary.  They  cannot  reasonably  be 
required  to  accompany  the  warrant  of  arrest  and 
surrender,  go  as  to  make  their  absence  a  ground  of 
discharge  on  habeas  corpus,  where  the  warrant  pro- 
perly recites  them.  Matter  of  Clark,  9  IVend.^  212. 

The  opinion  has  been  entertained  in  Pennsylva- 
nia, that  the  governor  s  warrant  is  not  obligatory 
upon  a  judicial  officer  of  the  state;  the  judiciary 
being  a  coordinate  department  of  the  government, 
deriving  its  power  equally  with  the  executive,  under 
the  constitution.  In  one  case  a  judge  of  the  Court 
of  Common  Pleas  refused  obedience  to  the  warrant. 
2  Pa.  Law  Jour.,  150;  Lewis  Cr.  Late,  262. 
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It  has  been  held  that  the  Constitution  and  laws  of 
the  United  States  only  refer  to  fugitives  at  large,  and 
that  if  a  fugitive  be  in  actual  confinement  on  crimi- 
nal or  civil  process,  he  cannot  be  surrendered.  In 
such  cases  the  requisition  should  be  lodged  with  the 
sheriflF,  whose  duty  it  would  be  upon  the  prisoner's 
discharge  from  his  previous  arrest,  to  detain  him 
thereon  until  notice  could  be  given  to  the  party  pre- 
senting the  requisition.  In  the  matter  of  Troutman^ 
4  Zabr.,  634. 


SECTION  vn. 

THE  REVISORY  POWER  OP  THE  JUDICIARY. 

How  far  the  action  of  the  governor  commanding 
the  surrender  of  a  fugitive  from  justice  under  the 
act  of  1793,  is  subject  to  review  before  the  judicial 
tribunals  of  the  state  is  not  well  settled.  It  has  been 
held  in  South  Carolina  (1814)  that  the  demanding, 
apprehending  and  conveying  away  fugitives  from 
justice  under  these  provisions  of  the  constitution 
and  laws  are  ministerial  acts,  wholly  entrusted  to  the 
management  and  discretion  of  the  executive  autho- 
rity ;  that  the  making  the  demand,  the  transmission 
of  the  documents,  the  mode  of  their  authentication, 
their  validity  and  legal  operation,  are  exclusively  of 
executive  cognizance,  and  that  the  judicial  authority 
of  the  state  from  which  they  are  sent  has  no  control 
or  jurisdiction  over  the  subject  Where,  therefore, 
certain  persons  were  brought  up  before  a  judge  of 
that  state  by  habeas  corpus,  who  were  under  arrest 
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bj  order  of  the  execndve  of  South  Carolina  for  the 
purpose  of  being  delivered  to  an  agent  of  the  exe- 
cutive of  New  York,  who  had  demanded  them  as 
fugitives  from  justice  in  that  state,  bills  of  indict- 
ment being  found  against  them  in  New  York  for 
bigamy,  and  their  discharge  was  moved  for  on  vari- 
ous grounds,  the  judge  decided  that  he  had  no 
power  or  authority  to  discharge  the  prisoners, 
or  in  any  way  whatever  to  interfere  with  the 
mandate  of  the  executive;  and  that  it  must  be 
considered  as  a  case  excepted  out  of  the  state 
habeas  corpus  act  by  the  operation  of  the  Constitu- 
tion and  laws  of  the  United  States.  Sergi.  Const. 
Law,  395. 

In  the  case  of  The  State  v.  Schlemn,  4  Harr.,  517 f 
it  appears  that  after  the  petitioner,  Adams,  was  dis- 
charged by  the  Chief  justice ;  in  the  case  of  The  State 
V.  Buzine,  a  requisition  having  been  obtained  from 
the  governor  of  Pennsylvania  and  a  warrant  from 
the  governor  of  Delaware,  he  was  again  arrested ; 
whereupon  he  sued  out  another  writ  of  habeas  cor- 
pus before  Ch.  J.  Booth,  who  was  asked  to  look 
behind  the  warrants  which  were  all  regular,  but  he 
refused. 

"Every  person,"  says  the  Ch.  Justice,  "in  this  |tate 
who  is  restrained  of  his  liberty  under  any  color  or  pretence 
whatever,  either  for  a  civil  or  a  criminal  cause  and  appre- 
hends or  is  advised  that  his  imprisonment  is  illegal,  is 
entitled  as  a  matter  of  right  to  the  writ  of  habeas  corpus ; 
unless  his  petition  clearly  and  distinctly  shows  that  he 
is  legally  detained  for  treason  or  felony  plainly  and  fully 
set  forth  in  the  warrant  of  commitment ;  or  detained  under 
the  judgment  or  the  process  thereon  of  a  court  of  competent 
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civil  or  criminal  jurisdiction ;  or  that  he  is  legally  impri- 
soned by  the  authority  of  the  United  States  or  detained 
for  such  other  legal  and  sufficient  cause  as  satisfies  the 
court  or  judge  that  no  relief  could  be  granted  to  the  peti- 
tioner upon  the  return  of  the  writ.  It  is  in  the  nature  of  a 
writ  of  error  to  examine  into  the  legality  of  the  commit- 
ment ;  and  for  that  purpose  to  bring  up  the  body  of  the 
prisoner  with  the  cause  of  his  detention. 

"  Suggestions  or  exceptions  against  the  return  maybe  filed 
for  the  purpose  of  ascertaining  material  facts  to  enable  the 
court  or  judge  to  determine  whether  the  party  ought  to  be 
bailed,  remanded  or  discharged.  In  cases  of  imprisonment 
under  warrants  fi'om  our  magistrates  for  ofiences  committed 
within  this  state;  or  for  ofiences  perpetrated  in  another 
state,  and'  the  accused  is  committed  to  await  the  demand 
of  the  executive  authority  of  such  state,  an  inquiry  is  made 
into  the  circumstances  of  the  case  to  ascertain  the  material 
fisict,  whether  there  is  such  proof  or  reasonable  presimip- 
tion  of  guilt  as  would  be  sufficient  to  put  the  party  on 
trial.  But  if  the  return  alleges  that  the  prisoner  was 
conamitted  and  is  detained  by  virtue  of  the  judgment  and 
process  thereon,  of  a  court  of  competent  jurisdiction,  the 
existence  of  such  judgment  and  process  is  the  material  fact 
to  be  ascertained.  When  ascertained  it  is  sufficient  legal 
cause  for  the  prisoner's  detention,  and  precludes  all  further 
inquiry.  The  court  or  judge  awarding  the  habeas  corpus 
cannot  examine  into  the  matters  on  which  the  judgment 
was  rendered,  and  must  remand  the  prisoner.  So,  in  like 
manner,  if  the  return  to  the  habeas  corpus  sets  forth  that  the 
party  is  a  fugitive  fi^om  justice,  that  he  was  demanded  as 
such  and  was  arrested  and  committed  for  the  purpose  of 
being  surrendered ;  the  only  inquiry  is,  whether  the  provi- 
sions of  the  act  of  Congress  of  1793  have  been  complied 
with.  If  that  fact  is  shown  by  the  return  and  by  the  war- 
rant of  the  executive  authority  under  which  the  fugitive 
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has  been  arrested,  it  constitutes  a  just  and  legal  cause  for 
his  imprisonment  and  detention.  The  right  and  power 
under  the  Constitution  of  the  United  States  and  the  first 
section  of  the  act  of  Congress  of  1793  to  demand,  arrest, 
commit  and  surrender  fugitives  from  justice,  are  exclusively 
vested  in  and  confided  to  the  executive  authority  of  the 
state  fi'om  which  the  fugitive  has  escaped  and  that  of  the 
state  where  he  has  taken  refuge.  •  •  •  The  warrant 
of  the  executive  imder  the  great  seal  of  the  state  reciting 
the  facts  necessary  under  the  act  of  Congress  to  give  him 
jurisdiction  of  the  case,  would,  in  my  opinion,  at  the 
hearing  of  the  habeas  corpus  be  conclusive  evidence  of  the 
existence  of  those  facts,  of  his  judgment  in  relation  to 
them,  and  of  a  compliance  with  the  Constitution  of  the 
United  States  and  the  act  of  Congress. 

'^  No  investigation,  therefore,  in  such  a  case,  can  be  made 
beyond  the  warrant  of  the  executive,  and  no  examination 
into  the  facts  and  circumstances  of  the  alleged  ofience  with 
which  the  party  stands  charged. 

"  The  case  would  not  be  within  the  operation  of  the 
habeas  corpus  act  of  this  state,  even  were  it  not  excepted 
by  the  4th  section.     Dig.,  295. 

"  In  the  present  case  the  return  fully  sets  forth  copies  of 
all  the  documents  transmitted  by  the  governor  of  Pennsyl- 
vania to  the  executive  of  this  state,  with  the  warrant  of 
the  latter  and  the  appointment  of  Schlemn  as  the  agent  of 
the  State  of  Pennsylvania,  to  receive  the  prisoner  as  a  fugi- 
tive from  justice  and  carry  him  to  that  state.  It  appears 
that  all  the  requisites  of  the  act  of  Congress  have  been 
complied  with.  No  suggestions  or  exceptions  have  been 
made  to  the  return.    It  is  therefore  admitted  to  be  true. 

"And although  my  belief  is  that  the  alleged  ofience  with 
which  the  petitioner  is  charged  is  the  same,  which  upon 
the  examination  of  witnessess  at  the  hearing  of  the  former 
habeas  corpus  clearly  appeared  to  be  a  breach  of  trust  and 
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not  a  larceny,  he  mvist  be  iremanded  because  the  return  in 
this  case  is  conclusive." 

The  prisoner  was  taken  to  Pennsylvania  and  put 
in  prison  at  Bellefonte.  He  then  obtained  a  habeas 
corpus,  and  after  an  examination  into  the  facts  of  the 
case  was  discharged  on  the  ground  that  they  did  not 
constitute  larceny,  but  amounted  merely  to  a  breach 
of  trust. 

In  the  Matter  of  Adamsy  7  Law  Bep.^  386,  the 
Superior  Court  of  the  city  of  New  York,  in  1844, 
expressed  great  doubt,  and  declined  to  decide 
**  whether  on  habeas  corpus  they  could  look  behind 
the  acts  of  the  G-ovemors  of  Ohio  and  New  York, 
and  inquire  whether  there  was  sufficient  ground  to 
authorize  the  requisition  of  the  one  and  the  sur- 
render by  the  other," 

An  interesting  case  was  determined  by  the  U.  S. 
District  Judge  for  Illinois,  in  1842,  and  reported  in 
3  McLean,  121,  Ex  parte  Joseph  Smith,  the  Mormon 
Prophet. 

The  case  came  before  the  court  upon  a  return  to  a 
writ  of  habeas  corpus,  which  was  issued  by  the  Cir- 
cuit Court,  Dec.  31,  1842,  upon  a  petition  for  a 
habeas  corpus  on  the  relation  of  Joseph  Smith,  set- 
ting forth  that  he  was  arrested  and  in  custody  of 
Wm.  F.  Elkin,  sheriff  of  Sangamon  county,  upon  a 
warrant  issued  by  the  governor  of  Illinois  upon  a 
requisition  of  the  governor  of  the  State  of  Missouri, 
demanding  him  to  be  delivered  up  to  the  governor  of 
Missouri  as  a  fugitive  from  justice ;  that  his  arrest, 
as  aforesaid,  was  under  color  of  a  law  of  the  United 
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States,  and  was  without  the  aoduxity  of  law  in  this ; 


Aat  he  was  not  a  fngitiYe  from  justice^  nor  had  he 
fled  from  the  State  of  MiasonrL  The  sheriff  retnmed 
that  he  detained  the  said  Joseph  Smith  in  custody  by 
Tirtne  of  a  warrant  issued  by  the  gOTem<»r  of  the 
State  of  Missouri,  made  on  the  affidavit  of  lilbum 
W.Boggs.  Copies  ofthe  affidavit,  requisition  and  war- 
rant were  annexed  to  the  return,  and  wore  as  follows: 

Afidarit. 

Stats  or  Xissom, 

CamUif  of  Jacimm^ 
This  day  perBonally  appeared  before  me,  Samuel  Wes- 
ton, a  justice  of  tlie  peace  within  and  for  the  county  of 
JackMA,  the  subscriber  Lilbum  W.  Boggs,  who  being  duly 
sworn,  doth  depose  and  say,  that  on  the  night  of  the  6th 
day  of  May,  1842,  while  sitting  in  his  dwelling  in  the  town 
of  Independence,  in  the  county  of  Jackson,  he  was  shot 
with  intent  to  kill  and  that  his  life  was  despaired  of  for 
several  days  ;  and  that  he  belieTes,  and  has  good  reason  to 
believe,  from  evidence  and  information  now  in  his  posses- 
sion, that  Joseph  Smith,  commonly  called  the  Mormon 
Prophet,  was  accessory  before  the  fact  of  the  intended 
murder;  and  that  the  said  Joseph  Smith  is  a  citizen  or 
resident  of  the  State  of  niinois;  and  that  the  said  deponent 
hereby  applies  to  the  Oovemor  of  the  state  of  Missouri,  to 
make  a  demand  on  the  Governor  of  the  State  of  Illinois, 
to  deliver  the  said  Joseph  Smith,  commonly  called  the 
Mormon  Prophet,  to  some  person  authorized  to  receive 
and  convey  him  to  the  state  and  county  aforesaid,  there  to 
be  dealt  with  according  to  law. 

LILBURN  W.  BOGGS. 
Sworn  to  and  subscribed  before  me, 
this  2ath  day  of  July,  1842. 

Samuel  Weston,  J.  F. 
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Requisition^ 

The  Governor  of  the  State  of  Missouri,  to  the  Goyemor  of  the  State  of 
Illinois — Greeting  : 

Whereas,  it  appears  by  the  annexed  document,  which  is 
hereby  certified  to  be  authentic,  that  one  Joseph  Smith 
is  a  fugitive  from  justice,  charged  with  being  accessory 
before  the  fact,  to  an  assault  with  intent  to  kill,  made  by 
one  0.  P.  RoQkwell,  on  Lilbum  W.  Boggs,  in  this  state, 
and  it  is  represented  to  the  executive  department  of  this 
state,  has  fled  to  the  State  of  Illinois : 

Now,  therefore,  I,  Thomas  Reynolds,  Governor  of  the  said 
State  of  Missouri,  by  virtue  of  the  authority  in  me  vested  by 
the  Constitution  and  laws  of  the  United  States,  do  by  these 
presents  demand  the  surrender  and  delivery  of  the  said 
Joseph  Smith  to  Edward  R.  Ford,  who  is  hereby  appointed 
as  the  agent  to  receive  the  said  Joseph  Smith,  on  the  part 
of  this  state. 

In  testimony,  &c. 

Warrant  of  Arrest  and  Surrefider, 

The  People  of  the  State  of  Illinois,  to  the  Sherifi' of  Sangamon  County — 
Greeting: 

Whereas,  It  has  been  made  known  to  me  by  the  execu- 
tive authority  of  the  State  of  Missouri,  that  one  Joseph 
Smith  stands  charged  by  the  affidavit  of  one  Lilbum  W. 
Boggs,  made  on  the  29th  day  of  July,  1842,  at  the  coimty 
of  Jackson,  in  the  State  of  Missouri,  before  Samuel  Weston, 
a  justice  of  the  peace  within  and  for  the  county  of  Jackson 
aforesaid,  with  being  accessory  before  the  fact,  to  an  assault 
with  an  intent  to  kill,  made  by  one  0.  P.  Rockwell,  on 
Lilbum  W.  Boggs,  on  the  night  of  the  6th  day  of  May, 
1842,  at  the  county  of  Jackson,  in  said  State  of  Missouri, 
and  that  the  said  Joseph  Smith  has  fled  from  the  justice  of 
said  state,  and  taken  refuge  in  the  State  of  Illinois  : 

Now,  therefore,  I,  Thomas  Ford,  Governor  of  the  State 
of  Illinois,  pursuant  to  the  Constitution  and  laws  of  the 
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United  States  and  of  this  state,  do  hereby  command  you  to 
arrest  and  apprehend  the  said  Joseph  Smith,  if  he  be  fomid 
within  the  limits  of  the  state  aforesaid,  and  cause  him  to 
be  safely  kept  and  delivered  to  the  custody  of  Edward  R. 
Ford,  who  has  been  duly  constituted  agent  of  the  said 
State  of  Missouri,  to  receive  said  fugitive  from  the  justice 
of  said  state,  he  paying  all  fees  and  charges  for  the  arrest 
and  apprehension  of  said  said  Joseph  Smith,  and  make  due 
return  to  the  executive  department  of  this  state,  the  man- 
ner in  which  this  writ  may  be  executed. 
In  testimony,  &c. 

The  court  caused  the  Governor  and  Attorney- 
General  of  the  State  of  Illinois,  to  be  informed  of 
the  issuing  of  the  habeas  corpus ;  and  on  the  day 
appointed  for  the  hearing,  the  Attorney-General  of 
the  state  appeared  and  moved  to  dismiss  the  pro- 
ceedings, and  filed  the  following  objections  to  the 
jurisdiction  of  the  court,  viz. : 

"  Ist.  The  arrest  and  detention  of  Smith  was  not  under 
or  by  color  of  authority  of  the  United  States,  or  of  any  offi- 
cers of  the  United  States,  but  under  and  by  color  of  authori- 
ty of  the  State  of  Illinois,  by  the  officers  of  Illinois. 

«*  2d.  When  a  fugitive  from  justice  is  arrested  by  authori- 
ty of  the  governor  of  any  state,  upon  the  requisition  of  the 
governor  of  another  state,  the  courts  of  justice,  neither  state 
nor  federal,  have  any  authority  or  jurisdiction  to  inquire 
into  any  facts  behind  the  writ." 

The  counsel  of  Smith  then  oflfered  to  read  in  evi- 
dence affidavits  of  several  persons,  showing  conclu- 
sively that  the  said  Joseph  Smith  was  at  Nauvoo,  in 
the  county  of  Hancock,  and  State  of  Illinois,  on  the 
whole  of  the  6th  and  7th  daj^^s  of  May,  in  the  year 
1842,  and  on  the  evenings  of  those  days,  more  than 
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three-hundred  miles  distant  from  Jackson  county,  in 
the  State  of  Missouri,  and  that  he  had  not  been  in  the 
State  of  Missouri  at  any  time  between  the  10th  Feb- 
ruary, and  1st  July,  1842,  the  said  persons  having 
been  with  him  during  the  whole  of  that  time. 

The  reading  of  these  affidavits  was  objected  to  by 
the  Attorney-General  of  the  state,  on  the  ground  that 
it  was  not  competent  for  Smith  to  impeach  or  contra- 
dict the  return  to  the  habeas  corpus.  It  was  con- 
tended by  the  counsel  for  Smith :  1st.  That  he  had 
a  right  to  prove  that  the  return  was  untrue.  2d.  That 
the  affidavits  did  not  contradict  the  return,  &c. 

The  court  heard  the  affidavits  subject  to  objections. 

The  court  held  that  the  statute  of  the  State  of  Illi- 
nois, making  it  the  duty  of  the  governor  to  issue  his 
warrant,  in  case  of  a  requisition  did  not  enlarge  or 
alter  the  power  which  was  vested  in  him  by  the  Con- 
stitution and  laws  of  the  United  States,  and  that  the 
warrant  did  issue  under  and  by  authority  of  the 
United  States.     Upon  this  point  the  court  say : 

''  If  the  legislature  of  Illinois,  intended  to  make  it  the 
duty  of  the  governor  to  exercise  the  power  granted  by  Con- 
gress, and  no  more,  the  executive  would  be  acting  by 
authority  of  the  United  States.  It  may  be  that  the  legislck 
ture  of  Illinois,  appreciating  the  importance  of  the  proper 
execution  of  those  laws,  and  doubting  whether  the  gover- 
nor could  be  punished  for  refusing  to  carry  them  into  effect, 
deemed  it  prudent  to  impose  it  as  a  duty,  the  neglect  of 
which  would  expose  him  to  impeachment. 

<<  If  it  intended  more  the  law  is  imconstitutional  and 
void." 

The  court  did  not  decide  upon  the  admissibility  of 
the  affidavits  offered  by  Smith,  inasmuch  as  it  held 
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he  v^aicedded  to  Ids  discharge  for  defect  in  the 


-  T^  iSi&xfi  s  b^!2fEek3XU  sud  the  court ;  Ist,  hecause 
k  s  a^  puiLIie;  d»L  hecaose  h  chains  no  crime ;  3d,  it 
chArz<»Bi>cisaecQC3M^SfedmtheStateof  MiaBOurL  There- 
fiwe  itt  £d  Boc  Aeeirom  the  justice  of  Missouri. 

**  Bocjzis  fvcars  to  hk  idi^l  HaTing  the  *  evidence  and 
iaibnca^A  in  ikk  poaiesaoD,'  he  should  have  incorporated 
it  in  ihe  aSdnit,  to  enable  the  court  to  judge  of  their  suf- 
ic5encT  to  support  h2$  belief.  Again  be  swears  to  a  legal 
eoDcIu:$ioiu  wben  be  says  tbat  Smith  was  *  accessory  before 
AsjactJ  Wbat  constitutes  a  man  accessory  is  a  question 
of  laWf  and  not  always  of  easy  solution.  He  should  have 
giren  the  &cts  and  sworn  they  were  conmiitted  in  Missouri, 
to  enable  the  court  to  test  them  by  the  laws  of  Missouri, 
to  see  if  they  amounted  to  a  crime.  The  affidavit  is  fatally 
drfectire  in  this,  tbat  Boggs  swears  to  his  bdief.  The  lan- 
guage of  the  Constitution  is,  *  charged  with  felony  or  other 
crime/  Is  the  Constitution  satisfied  with  a  charge  upon 
suspicion  f  Suspicion  does  not  warrant  a  conmiitment,  and 
all  legal  intendments  are  to  avail  the  prisoner.  The  return 
is  to  be  strictly  construed  in  favor  of  liberty. 

"  The  proceedings  in  this  affidr,  from  the  affidavit  to  the 
arrest,  afford  a  lesson  to  governors  and  judges,  whose  action 
may  hereafter  be  invoked  in  cases  of  this  character.  The 
affidavit  simply  says  that  the  affiant  was  shot  with  intent  to 
kill,  and  he  believes  that  Smith  was  accessory  before  the 
fact  to  the  intended  murder,  and  is  a  citizen  or  resident  of 
the  state  of  Illinois.  It  is  not  said  who  shot  him,  or  that 
the  person  is  unknown. 

"  The  governor  of  Missouri,  in  his  demand,  calls  Smith  a 
fugitive  from  justice,  charged  with  being  accessory  before 
the  fact  to  an  assault  with  intent  to  kill,  made  by  one  0. 
P.  Rockwell  on  Lilbum  W.  Boggs  in  this  state,  (Missouri). 
The  governor  expressly  refers  to  the  affidavit  as  his  autho- 
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rity  for  that  statement.  Boggs,  in  his  affidavit  does  not 
call  Smith  a  Jugitivefram  justice^  nor  does  he  state  a  fact 
from  which  the  governor  has  a  right  to  infer  it.  Neither 
does  the  name  of  0.  P.  Rockwell  appear  in  the  affidavit, 
nor  does  Boggs  say  Smith  fied.  Yet  the  governor  says  he 
fled  to  the  State  of  Illinois.  Boggs  only  says  he  is  a  citizen 
or  rendent  of  Illinois. 

"  The  warrant  of  the  governor  of  Illinois  recites  fiw^ts 
which  do  not  appear  in  the  affidavit. 

"  The  court  can  only  regard  ih&  facts  set  forth  in  the  affi- 
davit of  Boggs  as  having  any  legal  existence. 

"  The  misrecitals  and  over  statements  in  the  requisition 
and  warrant,  are  not  supported  by  oath,  and  cannot  be 
received  as  evidence  to  deprive  a  citizen  of  his  liberty,  and 
transport  him  to  a  foreign  state  for  trial.  For  these  rear 
sons  Smith  must  be  discharged." 

In  Ex  parte  Thornton^  9  Texas,  635,  the  relator 
was  in  custody  under  the  following  warrant : 

"  State  of  Texas: 

<<  To  all  and  singular,  the  sheriffs,  constables  and  other  civil  officers  of 
the  said  state,  Greeting  : 

Wherea^j  It  has  been  represented  and  made  known  to  me 
by  his  excellency,  Elias  N.  Conway,  (Jovemor  of  the  State 
of  Arkansas,  that  Abner  E.  Thornton,  late  of  the  county 
of  Pulaski  in  said  State  of  Arkansas,  stands  charged  therein 
with  the  crime  of  forgery ;  and  that  the  said  Abner  E. 
Thornton  has  fled  from  justice  in  said  state  and  taken  refuge 
in  the  State  of  Texas ;  and  whereas  the  said  Elias  N.  Con- 
way, Governor  of  said  State  of  Arkansas,  has  in  pursuance 
of  the  Constitution  and  laws  of  the  United  States  demanded 
of  the  executive  of  this  state,  the  surrender  of  the  said 
Abner  E.  Thornton,  and  that  he  be  delivered  to  Benjamin  F. 
Danley,  who  is  duly  authorized  to  receive  him: 

"  Now  therefore  know  ye,  that  I,  P.  Hansborough  Bell, 
Governor  of  the  State  of  Texas,  do,  by  virtue  of  the  power 

79 
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and  authority  in  me  vested  by  the  Constitiition  and  laws 
of  the  United  States,  issue  this  my  warrant,  commanding 
all  riieriffii,  constables  and  oth^  civil  officers  of  said  state, 
to  arrest  and  to  aid  and  assist  in  arresting  the  said  Abner 
£.  Thornton,  and  to  deliver  him,  when  arrested,  to  the  said 
Benjamin  F.  Danley,  agent  of  said  State  of  Arkansas,  in 
order  that  he  may  be  taken  back  to  said  state  to  bo  dealt 
with  according  to  law. 

"  In  testimony,  4c. 

Hemphill,  Ch.  J.  ^^  The  relator  insists  on  his  discharge  on 
the  groond  of  the  insofficiency  and  ill^ality  of  the  warrant 
in  this,  that  it  does  not  show  by  recital  that  the  represen- 
tation and  demand  of  the  Governor  of  the  State  of  Arkansas 
was  accompanied  with  a  copy  of  an  indictment  found  or 
an  affidavit  made  before  some  magistrate  of  the  State  of 
Arkansas,  certified  by  the  said  executive  as  being  duly  au- 
thenticated and  charging  the  relator  with  having  committed 
the  crime  of  forgery  within  said  state.  And  we  are  of  the 
opinion  that  on  the  ground  set  forth  he  is  entitled  to  his 
discharge. 

"  By  the  act  of  Feb.  1793,  it  is  essential  that  there  should 
be: 

"  Ist.  A  copy  of  the  indictment  found,  or  affidavit  made 
charging  the  alleged  fugitive  with  having  committed  the 
crime. 

"  2d.  The  certificate  of  the  executive  of,  &c.,  that  such 
copy  was  authentic. 

**  This  was  the  evidence  and  the  only  evidence  on  which 
the  warrant  was  authorized  to  issue.  But  so  far  fi^m  it 
appearing  on  the  face  of  the  warrant  that  such  copy  has 
been  produced  to  the  executive,  and  that  the  warrant  had 
issued  in  consequence  thereof,  it  appears  on  the  contrary 
that  the  executive  acted  on  the  representations  of  the  exe- 
cutive of  the  state  of  Arkansas,  to  the  efiect  that  the  relator 
stood  charged  with  the  crime  of  forgery  in  that  state. 
These  were  altogether  insufficient  to  give   the   governor 
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jurisdiction  in  the  case.  The  representations  of  the  execu- 
tive of  the  demanding  state  are  of  no  effect  unless  supported 
by  a  duly  authenticated  copy  of  the  indictment  found,  or 
affidavit  made.  These  are  prerequisites  to  the  issue  of  the 
warrant ;  and  without  these  it  is  void  and  gives  no  authority 
to  arrest  or  detain  the  person  alleged  to  be  charged.  We 
are  of  opinion  that  the  warrant  should  show  on  its  face 
that  such  authentic  copy  of  the  indictment  or  affidavit  had 
been  produced  to  the  executive." 

Before  the  prisoner  was  discharged  the  court  was 
moved  to  detain  him  until  another  warrant  could 
be  procured,  which  motion  was  supported  by  the 
affidavit  of  the  sheriff  from  Arkansas,  who  was  ap- 
pointed in  the  requisition,  agent,  &c.,  that  he  had 
seen  the  indictment,  that  he  knew  a  copy  had  been 
presented  to  the  Governor  of  Texas  with  the  requisi- 
tion, &c. 

But  the  court  said  they  had  no  power  to  detain 
him. 

In  Missouri  it  has  been  held  that  the  governor's 

warrant  should  be  under  the  seal  of  the  state  and  a 

warrant  upon  which  an  impression  of  the  seal  of  the 

state  was  not  discoverable  was  held  void  and  the 

•  prisoner  discharged.   Vallad  v.  Sheriff,  Sp:.,  2  Mis.,  26. 


SECTION  vm. 

STATE   LEGISLATION. 


It  does  not  appear  that  the  constitutionality  of  the 
act  of  Congress  of  1793,  in  relation  to  the  appre- 
hension and  surrender  of  fugitives  from  justice  has 
ever  been  contested,  or  that  the  executives  of  the 
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Az  '^  saus^  rue  ri  airsc  be  caaksseA  tibat  the 
^irt^LLj  naif  ccmf^qreci  <£i^ j  rf  die  proceeding  pre- 
iozMC  7^ii5isa  3  fiL«if^£Z3=iB§  iikefiE^tiijl ;  and  has  led 
to  'C^Hatst^ciiZ  trsi{ittaec»  ^ki&  teuiuitial  soveiieigntjr 
wi5cau  lie7«r,ciac.  "Ksae^  SskerereAJ^  could  never  be 


Tbe  voE^moET  cf  die  late  very  able  and  e]q)eri- 
eatidA  dad  Justice  of  Penn^vhmnia  woold  doubt- 
le»  fiad  »3me  CKxrcibotatko  in  ererv  state  in  the 
UnSfjO.     /«  Ant  #  «ir,  18  PemtLj  37,  Ch.  Jus.  Gibson 


^  Tbe  coofdnnaoml  ptoviiioD  wis  not  deriaed  for  the 
benefit  of  the  fbtitiTe.  It  w»  intended  to  obviate  the 
prin^le  that  one  aovenonent  may  not  execate  the  criminal 
laws  of  another.  Tbe  pnctke  has  been  to  arrest  on  hot 
porsuit.  a  fwuve  from  justice  wherever  found ;  and  were 
not  tbe  violation  of  territory  consequent  on  it,  tolerated  by 
conmion  consent,  fisw  fbgitires  from  justice  would  be 
brought  back.  In  its  practical  results  the  constitutional 
provision  is  nearly  inoperative.  The  tardy  publicity  of 
Uying  a  ground  for  demand  by  indictment  or  affidavit,  of 
transmitting  the  documents  to  the  proper  executive,  and  of 
procuring  a  warrant  of  arrest  from  him,  necessarily  warns 
the  fugitive  of  his  danger,  and  leads  to  another  flight.  It 
was  formerly  the  practice  of  the  governor  of  this  state  to 
act  in  the  matter  by  the  instrumentality  of  the  judiciary ; 
and  though  I  have  issued  many  warrants,  none  of  them  has 
ever  been  followed  by  an  arrest.  The  consequence  of  the 
inefficiency  of  the  constitutional  provision  has  been  that 
extra-territorial  arrests  have  been  winked  at  in  every  state." 
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This  *^ constitutional  provision^'  however,  it  must 
be  remembered,  was  devised  as  a  rule  of  conduct 
between  sovereign  and  independent  states,  and  con- 
tains all  they  could  concede  with  a  just  regard  to 
their  right  of  exclusive  dominion  over  their  respec- 
tive territories.  The  act  of  Congress  may  be  imper- 
fect and  imperfectly  executed,  yet  it  will  not  be 
denied  that  the  sovereign  power  of  the  state,  in  a 
matter  seriously  affecting  the  liberty  of  its  citizens, 
should  act  with  the  greatest  circumspection.  And 
the  law  itself  may  appear  less  exceptionable  when 
we  remember  that  if  the  guilty  sometimes  escape  by 
the  delay  which  it  permits,  the  innocent  are  some- 
times saved  by  the  deliberation  which  it  requires. 

The  states  have  not  however  been  insensible  to 
this  obligation,  nor  have  they  excused  themselves 
by  doing  only  what  the  act  of  Congress  required. 
That  requires  no  arrest  of  the  fugitive  until  after 
demand  made  upon  the  executive,  &c.  But  we 
have  seen  that  in  several  of  the  states  the  judiciary, 
without  special  state  legislation  have  found  authority 
in  the  principles  of  the  common  law  to  arrest  the 
fugitive  before  the  executive  demand  is  made,  and  to 
detain  him  in  custody  until  notice  could  be  given  to 
the  proper  authorities,  and  his  surrender  regularly 
demanded. 

In  some  states  laws  have  been  passed  conferring 
this  power  upon  justices  of  the  peace,  and  other 
judicial  officers;  and  in  some,  a  summary  hearing 
and  surrender  appear  to  have  been  authorized  with- 
out requiring  the  delay  incident  to  executive  inter- 
vention. 


C3i  faTa^Trnny  of  jncorms.       [book  m. 


iiffffHr  lOMt  BSHsef'  larfft  Ksry  power  to  legislate 
inKiL  mjb^  ^unict!;.  smH*  OaniiTeK  lias  legislated  npon 
XL  vTitfni^r  iiH:  pnwsr  a:  Oanirew  over  it  is  exclu- 
^Tpt.  cr  if  t^iiunETerc-  itonir  erercafied  it  is  exhaasted, 
w  o^DesaclIl^  wincL  iurr^  no;  1>b6d  determined.  The 
rcLit-  ir  canfiimniai:  inniiied  in  odier  cases  may,  per 

Ir  -ait   ciiK-  a:   /*^»xx  t.    T'JIif  Commonwealth  of 
FnL9;s»iiva»^ui,  if  FexnL  COS,  i3ie  Supiieme  Court 


**  If  Ccmirw  iisT^  &  onnBDnnaanal  power  to  regulate  a 
paTDmlar  smvicirL.  anc  Tiber  60  armallT  regulate  it  in  a 
grren  mBmic,  and  in  a  oercaon  ionn.  it  cannot  be  that  the 
teaOft  lesrisianirec^  iwvf  a  nsist  10  interfei^e ;  and,  as  it  were, 
hj  wax  of  coEij^jeiDeixii  t<o  the  lecislaxion  (^  Congress,  to 
preiTTibe  addkkmal  regulazions,  and  what  they  may  deem 
audliaiT  prorisoinc^  ibr  tbe  same  purpose.  In  such  a  case, 
the  legisla;Don  of  C-onrresf^  in  whai  it  does  prescribe,  mani- 
fef^tlr  indicATe^  thai  it  doe*  not  intend  that  there  shall  be 
any  funber  lecislation  to  act  upon  the  subject  matter.  Its 
silence  as  to  what  it  does  not  do,  is  as  expressive  of  what 
its  intention  is  as  the  direct  provisions  made  by  it.  This 
doctrine  was  fullv  recosnized  bv  this  court  in  the  case  of 
Houston  V.  Moorr^  5  TfTuux^  1,  21,  22;  where  it  was  expressly 
held  that  where  Congress  have  exercised  a  power  over  a 
particular  subject  given  them  by  the  Constitution,  it  is  not 
competent  for  state  legislation  to  add  to  the  provisions  of 
Congress  upon  that  subject ;  for  that  the  will  of  Congress 
upon  the  whole  subject  is  as  clearly  established  by  what  it 
had  not  declared,  as  by  what  it  has  expressed." 

This  rule  was  recogTiized  and  applied  by  the  Su- 
preme Court  of  New  York  in  the  case  of  Jack  v. 
Martin,  12  Wend.,  311. 
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It  is  of  course  quite  obvious  that  the  states  cannot 
add  to  the  conditions  specified  in  the  act  of  Congress, 
nor  release  their  executives  from  the  duty  which  it 
enjoins.  They  cannot  in  any  manner  or  to  any 
extent  contravene  or  embarrass  the  execution  of  its 
provisions.  But  that  they  may  not  by  statute  en- 
force the  performance  of  the  duty  which  it  enjoins 
upon  their  executives  by  subjecting  them  to  a  state 
accountability  for  neglecting  it,  or  otherwise  facilitate 
the  discharge  of  the  constitutional  obligation,  are 
questions  which  ought  not  to  be  considered  as  alto- 
gether foreclosed  by  the  rule  applied  in  cases  not 
identical. 

Perhaps  such  legislation  by  the  states  when  in  no 
sense  opposed  to  the  law  of  Congress,  may  be  tested 
upon  the  general  police  power  of  the  states  which 
was  so  ably  contended  for  by  Mr.  Justice  Baldwin 
in  his  opinion  delivered  in  the  case  of  Holmes  v.  Jen- 
nison,  14  Peters,  540,  where  the  power  of  the  states 
to  surrender  fugitives  from  justice  from  foreign  states 
was  in  question,  and  which  was  conceded  in  the  case 
of  Prigg  V.  The  Com.  Penn.y  to  exist  in  the  states, 
in  the  following  terms:  '*We  entertain  no  doubt 
whatsoever  that  the  states,  in  virtue  of  their  general 
police  power,  possess  full  jurisdiction  to  arrest  and 
restrain  runaway  slaves,  and  remove  them  from  their 
borders,  and  otherwise  to  secure  themselves  against 
their  depredations  and  evil  example,  as  they  certainly 
may  do  in  cases  of  idlers,  vagabonds  and  paupers.'' 

In  Kentucky,  Rev.  Stat.  1852,  p.  365,  it  is  provided  that 
on  a  requisition  from  the  executive  of  another  state,  the 
warrant  of  arrest  shall  require  the  alleged  fugitive  to  be 
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apprehended  and  brought  before  a  circuit  judge,  who  shall 
upon  testimony  determine  whether  the  person  apprehended 
be  the  fugitive  demanded,  and  if  satisfied  of  the  identity, 
order  him  to  be  delivered  to  the  agent  of  the  state  or  terri- 
tory demanding  him,  otherwise  he  shall  discharge  him.  If, 
however,  the  charge  be  for  kidnapping  a  person  of  color, 
the  judge  shall  not  confine  his  inquiry  to  the  single  ques- 
tion of  identity,  but  also  whether  he  is  the  owner  of  the 
person  charged  to  have  been  abducted,  or  whether  he  acted 
as  the  agent  or  friend  of  the  owner,  or  had  his  sanction  for 
what  was  done. 

Any  person  guilty  of  felony  any  where  in  the  United 
States,  may  be  arrested  on  a  warrant  issued  on  an  affidavit 
of  the  facts,  and  on  examination  be  committed  to  the  jail 
of  the  county  for  sixty  days,  unless  sooner  demanded. 

In  Florida  it  is  by  statute,  Thompson  Dtg.^  527,  made 
the  duty  of  the  governor,  on  requisition  being  made,  to 
cause  the  fugitive  to  be  arrested  and  secured,  either  by 
making  public  proclamatioo  or  by  issuing  an  order  to  that 
efiect,  which  order  shall  be  issued  under  his  hand  and  the 
seal  of  the  state,  directed  to  all  and  singular  the  sheriffs  of 
the  state,  and  be  executed  forthwith  by  any  sheriff  receiving 

the  same. 

In  Induna,  R&v.  St.,  1843,  p.  1030,  it  is  enacted  :  "  That 
if  any  person  shall  commit  any  crime  in  any  of  the  United 
States  or  the  territories  thereof,  and  shall  flee  into  this 
state,  it  shall  be  lawful  for  any  judge  of  the  Supreme  or 
Circuit  Court,  or  any  justice  of  the  peace  within  this  state, 
on  the  oath  or  affirmation  of  any  person  charging  such 
fugitive  vnth  a  crime,  to  issue  his  warrant  and  cause  such 
fugitive  to  be  arrested  and  brought  before  him,  and  after 
hearing  the  proofs  and  allegations  for  and  against  such  fugi- 
tive, if,  in  the  opinion  of  such  judge  or  justice  the  proof  is 
evident  or  presumption  strong  as  to  the  guilt  of  the  person 
charged,  it  shall  be  the  duty  of  the  judge  or  justice  to 
commit  such  fugitive  from  justice  to  the  common  jail  of 
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the  county  where  such  arrest  may  be  made,  for  any  length 
of  time  not  exceeding  one  month ;  or,  in  case  any  sheriff, 
coroner  or  constable  shall  have  pursued  such  fugitive,  it 
shall  be  the  duty  of  such  judge  or  justice  to  give  such 
sheriff,  coroner  or  constable  a  warrant  to  remove  such  fugi- 
tive, which  shall  be  a  sufficient  authority  to  remove  such 
fugitive  from  this  state  to  the  state  or  territory  from  which 

he  fled." 

80 
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EmLij>rnoy  or  rvGiiivia  fbom  service. 


r.iin  ^  3ArrKS  mjwj  xrrrws  or  ras  oblisatsos. 
II  A.KMX.*-r  m-rK  teb  act  c<v  ISM 
III  ALkAfT  m&Jk  rmm  Arrw<BjTT  or  tsb  aAFrsK. 
2V.  I_av   :r  rus  nArrn*  vxbab  thb  aASriB  takes  ob  sbsds  bis  slatb 

TKrUL 


SECTIOX  I. 

SATl'BE  AXD  EXTEKT  OF  THE  OBLIGATIOX. 

Bv  the  3d  clause  of  the  2d  section  of  the  4th 


article  of  the  Constitution  of  the  United  States,  it  is 
pro\'ided  that : 

"  Xo  person  held  to  semce  or  labor  in  one  state  under 
the  laws  thereof,  escaping  into  another,  shall,  in  conse- 
quence of  any  law  or  regulation  therein,  be  discharged 
from  such  semce  or  labor,  but  shall  be  delivered  up  on 
claim  of  the  party  to  whom  such  ser\'ice  or  labor  may  be 
due." 

By  the  3d  and  4th  sections  of  the  act  of  Congress 
of  February,  1793,  1^^  U.  S.  Stat,  at  Large,  302,  it 
is  provided  : 

"  Sec.  3d.  That  when  a  person  held  to  labor  in  any  of  the 
United  States,  or  in  either  of  the  territories  on  the  north- 
west or  south  of  the  river  Ohio,  under  the  laws  thereof, 
shall  escape  into  any  other  of  the  said  states  or  territor)', 
the  person  to  whom  such  labor  or  service  may  be  due,  his 
agent  or  attorney  is  hereby  empowered  to  seize  or  arrest 
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such  fugitive  from  labor,  and  take  him  or  her  before  any 
judge  of  the  circuit  or  district  courts  of  the  United  States, 
residing  or  being  within  the  state,  or  before  any  magistrate 
of  a  county,  city,  or  town  corporate,  wherein  such  seizure 
or  arrest  shall  be  made,  and  upon  proof  to  the  satisfaction 
of  such  judge  or  magistrate,  either  by  oral  testimony  or 
affidavit  taken  before  and  certified  by  a  magistrate  of  any 
such  state  or  territory,  that  the  person  so  seized  Or  arrested, 
doth,  under  the  laws  of  the  state  or  territory  from  which 
he  or  she  fled,  owe  service  or  labor  to  the  person  claiming 
him  or  her,  it  shall  be  the  duty  of  such  judge  or  magistrate 
to  give  certificate  thereof  to  such  claimant,  his  agexit  or 
attorney,  which  shall  be  sufficient  warrant  for  removing 
the  said  fugitive  from  labor  to  the  state  or  territory  from 
which  he  or  she  fled. 

"  Sec.  4.  That  any  person  who  shall  knowingly  and 
willingly  obstruct  or  hinder  such  claimant,  his  agent  or 
attorney  in  so  seizing  or  arresting  such  fugitive  from  labor, 
or  shall  rescue  such  fugitive  from  such  claimant,  his  agent 
or  attorney,  when  so  arrested  pursuant  to  the  authority 
herein  given  or  declared ;  or  shall  harbor  or  conceal  such 
person  afler  notice  that  he  or  she  was  a  fugitive  from  labor, 
as  aforesaid,  shall,  for  either  of  the  said  oflences,  forfeit  and 
pay  the  sum  of  five  hundred  dollars  ;  which  penalty  may 
be  recovered  by  and  for  the  benefit  of  such  claimant,  by 
action  of  debt,  in  any  court  proper  to  try  the  same ;  saving 
moreover  to  the  person  claiming  such  labor  or  service,  his 
right  of  action  for  or  on  account  of  the  said  injuries  or 
either  of  them." 

Speaking  of  the  foregoing  clause  in  the  Constitu- 
tion and  the  act  of  Congress  of  1793,  in  2  Story 
Comm.,  sec,  1811,  1812,  a,  the  learned  Commentator 
says: 

"  This  clause  was  introduced  into  the  Constitution  solely 
for  the  benefit  of  the  slaveholding  states,  to  enable  them  to 


w&RiaiL  zsaKT  iiazi±r^  urvft,  viM>  should  have  escaped  into 
^KiMBT  sactf  iviiere  saTvrr  was  not  tolerated.  The  want  of 
a  >r7r»fa  i3»5er  vbt  coofedeiation,  was  felt  as  a 
izfOuSToaeBiee  by  the  slareholding  states ;  since 
szkKCT  icsan.  ao  a^  wbanoercr  would  be  allowed  to  the 

m 

and  MaffiDfis,  indeed,  they  met  with  open  resis- 
!L  la  &ct.  ix  caDBOt  escape  the  attention  of  every 
iBXeaiiccm  reader,  thai  many  SKiifioes  of  opinion  and  feel- 
mt:  wrt  to  be  AkizmL  m*de  by  the  eastern  and  middle  states 
to  the  peculiar  interHia  of  the  sooth.  This  forms  no  just 
mbject  of  complaint ;  bat  it  should  forever  repress  the 
deln^re  and  misrlueToaa  notion,  that  the  south  has  not  at 
all  times  had  its  fiiU  diare  of  b«i^ts  firom  the  Union. 

^  It  is  obvious,  that  these  provisions  for  the  arrest  and 
removal  of  fugitives  of  both  classes  contemplate  summary 
ministefial  fKOceedings,  and  not  the  ordinary  course  of  judi- 
cial investigaticms,  to  ascertain  whether  the  complaint  be 
well  founded,  w  the  claim  of  ownership  be  established 
beyond  all  legal  controversy.  In  cases  of  suspected  crimes 
the  guilt  or  innocence  of  the  party  is  to  be  made  out  at  his 
trial,  and  not  upon  the  preliminary  inquiry,  whether  he 
shall  be  delivered  up.  All  that  would  seem,  in  such  cases, 
to  be  necessary  is,  that  there  should  be  prima  facie  evidence 
before  the  executive  authority  to  satisfy  its  judgment,  that 
there  is  propable  cause  to  believe  the  party  guilty,  such  as 
upon  an  ordinary  warrant  would  justiiy  his  commitment 
for  trial.  And  in  the  cases  of  fugitive  slaves,  there  would 
seem  to  be  the  same  necessity  of  requiring  only  prima  Jade 
proofs  of  ownership,  without  putting  the  party  to  a  formal 
assertion  of  his  rights,  by  a  suit  at  conmion  law. 

"  Congress  appears  to  have  acted  upon  this  opinion ;  and, 
accordingly,  in  the  statute  upon  this  subject  have  autho- 
rized summary  proceedings  before  a  magistrate,  upon  which 
he  may  grant  a  warrant  for  removal. 

"In  the  case  of  Prigg  v.  The  Commonwealth  of  Pennsyl- 
vania^ 16  Peters^  608,  this  clause  in  the  Constitution  received 
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a  very  careful  consideration  by  the  Supreme  Court  of  the 
United  States,  and  the  constitutionality  of  the  act  of  Con- 
gress of  the  12th  February,  1793,  ch.  51,  passed  in  further- 
ance of  it,  was  fully  discussed  and  affirmed.  It  was  also 
the  opinion  of  the  court,  that  the  power  of  legislation  upon 
this  subject  is  exclusive  in  the  national  government,  and  is 
not  concurrent  in  the  states ;  and  that  although  the  states 
possess  full  jurisdiction  to  pass  regulations  of  police  in  res- 
pect to  fugitive  slaves,  yet  that  such  ragulations  cannot  be 
permitted  to  interfere  with  or  obstruct  the  rights  of  the 
owner  to  reclaim  the  slave,  derived  from  the  Constitution, 
nor  the  remedies  prescribed  by  Congress  to  aid  and  enforce 
such  rights. 

"  The  majority  of  the  court  held,  however,  that  the  states 
were  not  bound  to  provide  means  to  carry  the  provisions  of 
the  Constitution  as  to  fugitive  slaves  into  effect,  either  by 
its  courts  or  magistrates ;  but  that  the  national  government 
was  bound,  through  its  own  proper  departments,  legislative, 
judicial,  and  executive,  to  enforce  all  the  rights  and  duties 
growing  out  of  this  clause  in  the  Constitution." 

Sergeant  in  his  Comm.  on  Constitutional  Law ^  398; 
says: 

"  From  the  whole  scope  and  tenor  of  the  Constitution 
and  act  of  Congress,  it  appears,  that  the  fugitive  is  to  be 
delivered  up  on  a  summary  proceeding,  without  the  delay 
of  a  formal  trial  in  a  court  of  common  law.  If  a  certifi- 
cate be  given  by  a  state  judge,  agreeably  to  the  act  of  Con- 
gress,  after  a  hearing,  such  certificate  is  a  legal  warrant  to 
remove  the  same,  and  no  writ  of  homine  replegiando  afler-, 
wards  lies,  on  the  part  of  the  slave,  in  a  court  of  the  state 
where  such  certificate  is  given  to  try  his  right  to  freedom. 
Such  writ  is  a  violation  of  the  Constitution.  If  the  slave 
in  such  a  case,  has  a  right  to  freedom,  he  may  try  it  in  the 
state  to  which  he  is  removed.  Where,  therefore,  a  judge  of 
a  state  court,  after  a  hearing  on  habeas  corpus,  gave  a  cer- 
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tificate  agreeably  to  the  act  of  Congress,  and  the  slave  sued 
out  of  the  Supreme  Court  a  hamine  replegiando  against  the 
keeper  of  the  prison  where  he  remained,  the  court  quashed 
the  writ."  Wright  alias  Hall  v.  Deacariy  6  Serg.  if  Rawle^ 
62.  See  also  In  the  Matter  of  Martin^  2  Paine  C.  C.  R.^ 
348. 

The  validity  of  the  act  of  Congress,  1793,  has 
been  affirmed  in  the  several  state  courts,  where  it  has 
been  brought  in  question,  and  state  laws  conflicting 
therewith  declared  unconstitutionaL  Wright  v.  Dea- 
carij  5  Serg.  3f  RawL  62;  Glen.  v.  Hodges^  9  Johns. 
i?.,  67 ;  Jack  v.  Martin,  12  Wend.  R,  311;  S.  C,  12 
Wend.  R,  507;  and  Com.  v.  Griffin,  2  Pick.  R,  11. 
In  the  first  case,  decided  in  1819,  Ch.  Justice  Tilgh- 
man  in  the  course  of  his  opinion,  said : 

**  This  is  a  matter  of  considerable  importance,  and  the 
court  has  therefore  held  it  some  days  under  advisement. 
Whatever  may  be  our  private  opinions  on  the  subject  of 
slavery,  it  is  well  known  that  our  southern  brethren  would 
not  have  consented  to  become  parties  to  a  constitution 
under  which  the  United  States  have  enjoyed  so  much 
prosperity,  unless  their  property  in  slaves  had  been  secured. 
This  Constitution  has  been  adopted  by  the  free  consent  of 
the  citizens  of  Pennsylvania ;  and  it  is  the  duty  of  every 
man,  whatever  may  be  his  office  or  station,  to  give  it  a  fair 
and  candid  construction." 

The  case  of  Prigg  v.  The  Commonwealth  of  Pennsylvania, 
16  Peters,  608,  came  before  the  Supreme  Court  of  the 
United  States,  on  a  writ  of  error  to  the  Supreme  Court  of 
Pennsylvania,  brought  under  the  twenty-fifth  section  of  the 
Judiciary  Act  of  1789,  ch.  20,  for  the  purpose  of  revising 
the  judgment  of  that  court,  in  a  case  involving  the  con- 
struction of  the  Constitution  and  laws  of  the  United 
States. 
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The  plaintiff  in  error  was  indicted  in  the  court  of  Oyer 
and  Terminer  for  York  county,  for  having  with  force  and 
violence  taken  and  carried  away  from  that  coimty  to  the 
State  of  Maryland,  a  certain  negro  woman,  named  Margaret 
Morgan,  with  a  design  and  intention  of  selling  and  dispos-. 
ing  of,  and  keeping  her  as  a  slave  or  servant  for  life,  con- 
trary to  a  statute  of  Pennsylvania,  passed  on  the  26th  of 
March,  1826. 

That  statute,  in  the  first  section,  in  substance  provides 
that  if  any  person  or  persons  shall,  from  and  after  the  pass- 
ing of  this  act,  by  force  and  violence  take  and  carry  away, 
or  cause  to  be  taken  and  carried  away,  and  shall,  by  fraud 
or  false  pretence,  seduce,  or  cause  to  be  seduced,  or  shall 
attempt  to  take,  carry  away  or  seduce  any  negro  or  mulatto 
from  any  part  of  that  commonwealth,  with  a  design  and 
intention  of  selling  and  disposing  of,  or  causing  to  be  sold, 
or  of  keeping  and  detaining,  or  of  causing  to  be  kept  and 
detained,  such  negro  or  mulatto,  as  a  slave  or  servant  fpr 
life,  or  for  any  term  whatever ;  every  such  person  or  per- 
sons, his  or  their  aids  or  abettors  shall,  on  conviction  thereof, 
be  deemed  guilty  of  a  felony,  &c. 

The  plaintiff  in  error  pleaded  not  guilty  to  the  indict- 
ment, and  the  jury,  on  the  trial,  found  a  special  verdict, 
which  in  substance  states  that  the  negro  woman,  Margaret 
Morgan,  was  a  slave  for  life,  and  held  to  labor  and  service 
under  and  according  to  the  laws  of  Maryland,  to  a  certain 
Margaret  Ashmore,  a  citizen  of  Maryland ;  that  the  slave 
escaped  and  fled  from  Maryland  to  Pennsylvania,  in  1832  ; 
that  the  plaintiff  in  error,  being  legally  constituted  the 
agent  and  attorney  of  the  said  Margaret  Ashmore,  in  1837, 
caused  the  said  negro  woman  to  be  taken  and  apprehended, 
as  a  frigitive  from  labor,  by  a  state  constable,  under  a  war- 
rant from  a  Pennsylvania  magistrate ;  that  the  said  negro 
woman  was  thereupon  brought  before  the  said  magistrate, 
who  refused  to  take  further  cognizance  of  the  case ;  and 
thereupon  the  plaintiff  in  error  did  remove,  take  and  carry 
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md  her  diQdren,  out  of  Penn- 
sfi-raoisk  bxa>  XarriAmL  JZhd  d&d  delhrer  the  said  n^ro 
wvnaa  azitt  cnfrcnHi  ebsd  the  dtftodr  and  ponession  of  the 
mii  MjiTSKCC  Aiozzuwe.  The  qwcial  renfict  farther  finds 
QOit  «f  kite  cfliLiircn  wa*  bom  m  Pennsylyaiiia,  more 
a  T«aF  a£«r  tibe  aad  iiecro  woman  had  fled  and 


Up«a  «c3»  f|WGiI  rerdkc  the  court  of  Oyer  and  Terminer 
mt  York  eoantr  adjodced  that  the  plaindflT  in  error  was 
cmltr  of  the  o&ice  chanced  in  the  indictment.  A  writ  of 
diw  was  bfoosht  frnn  that  jndgmoit  to  the  Supreme 
Goon  of  PeciKTiTania,  where  the  judgment  was  pro  forina 
a&imed.  From  thk  latter  judcment  the  writ  of  error  wa^ 
broucfat  to  the  United  States  Supreme  Court.  The  court 
held  the  act  iA  PenDsrlTania  under  which  the  indictment 
waa  firamed  to  be  unconstitutional  and  void,  inasmuch  as  it 
und»to<^  to  punish  as  a  public  oflfence  against  the  statct 
the  Terr  act  iA  seixing  and  removing  a  slave  by  his  master, 
which  the  Constitution  iA  the  United  States  was  designed 
to  justifr  and  uphold. 

In  the  course  of  their  remarks,  the  court  say : 

^^  It  IB  historically  well  known  that  the  clause  in  the  Con- 
stitution of  the  United  States  relating  to  persons  owing 
service  and  labor  in  one  state  escaping  into  other  states,  was 
to  secure  to  the  citizens  of  the  slaveholding  states  the  com- 
plete right  and  title  of  ownership  in  their  slaves,  as  pro- 
perty, in  every  state  in  the  Union  into  which  they  might 
escape  from  the  state  where  Ihey  were  held  in  servitude. 
The  full  recognition  of  this  right  and  title  was  indispensable 
to  the  security  of  this  species  of  property  in  all  the  slave- 
holding  states ;  and  indeed  was  so  vital  to  the  preservation 
of  their  domestic  interests  and  institutions,  that  it  cannot 
be  doubted  that  it  constituted  a  fundamental  article,  without 
the  adoption  of  which  the  Union  could  not  have  been  formed. 
Its  true  design  was  to  guard  against  the  doctrines  and  prin- 
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ciples  prevailing  in  the  non-slaveholding  states,  by  prevent- 
ing them  from  intermeddling  with,  or  obstructing  or  abol- 
ishing the  rights  of  the  owners  of  slaves. 

*'  The  owner  of  a  fugitive  slave  has  the  same  right  to 
seize  and  to  take  him  in  a  state  to  which  he  has  escaped  or 
fled,  that  he  had  in  the  state  from  which  he  escaped ;  and 
it  is  well  known  that  this  right  to  seize  or  re-capture  is 
universally  acknowledged  in  all  the  slaveholding  states. 

'*  The  court  have  not  the  slightest  hesitation  in  holding 
that  under  and  in  virtue  of  the  Constitution  the  owner  of 
the  slave  is  clothed  with  authority  in  every  state  of  the 
Union,  to  seize  and  recapture  his  slave,  wherever  he  can  do 
it  without  any  breach  of  the  peace  or  illegal  violence.  In 
this  sense,  and  to  this  extent  this  clause  in  the  Constitution 
may  properly  be  said  to  execute  itself. 

"A  'claim*  to  a  fugitive  slave  is  a  controversy  in  a  case 
'arising  under  the  Constitution  of  the  United  States,'  under 
the  express  delegation  of  judicial  power  given  by  that 
instrument.  Congress,  then,  may  call  that  power  into 
activity  for  the  very  purpose  of  giving  effect  to  the  right ; 
and,  if  so,  it  may  prescribe  the  mode  and  extent  to  which 
it  may  be  applied ;  and  how  and  under  what  circumstances 
the  proceedings  shall  afford  a  complete  protection  and  guar- 
anty of  the  right. 

"The  provisions  of  the  sections  of  the  act  of  Congress  of 
February,  1793,  on  the  subject  of  fugitive  slaves,  as  well 
as  relative  to  fugitives  from  justice,  cover  both  the  subjects; 
not  because  they  exhaust  the  remedies,  which  may  be 
applied  by  Congress  to  enforce  the  right,  if  the  provisions 
shall  be  found,  in  practice,  not  to  attain  the  objects  of  the 
Constitution,  but  because  they  point  out  all  the  modes  of 
attaining  those  objects  which  Congress  have  as  yet  deemed 
expedient  and  proper.  If  this  be  so  it  would  seem,  upon 
just  principles  of  construction,  that  the  legislation  of  Con- 
gress, if  constitutional,  must  supersede  all  state  legislation 

upon  the  same  subject,  and  by  necessary  implication  pro- 
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hibit  it.  The  proTisions  of  the  act  of  February  12,  1793, 
relative  to  fugitive  sUves  is  clearly  constitutional  in  all  its 
provisions ;  and,  indeed,  with  the  exception  of  that  part 
which  confers  authority  on  state  magistrates,  is  firee  from 
reasonable  doubt  or  difficulty.  As  to  the  Authority  so 
conferred  on  state  magistrates,  while  a  difference  of  opinion 
exists,  and  may  exist  on  this  point,  in  different  states  whether 
state  magistrates  are  bound  to  act  under  it,  none  is  enter- 
tained by  the  court  that  state  magistrates  may,  if  they 
choose,  exercise  the  authority  unless  prohibited  by  state 
l^islation.'' 

The  master  may  arrest  his  absconding  slave  on 
Smiday;  in  the  night  time;  in  the  house  of  another, 
if  no  breach  of  the  peace  is  committed.  Baldwin  C. 
C.  Rep.,  577. 

And  this  right  is  the  same  as  that  by  which  special 
bail  may  arrest  the  principal  in  another  state.  Id. 
No  person  has  a  right  to  oppose  the  master  in  re- 
claiming his  slave,  or  to  demand  proof  of  property. 
A  judge  or  magistrate  cannot  order  his  arrest  or 
detention  without  oath,  warrant  or  probable  cause. 
lb. 

By  the  act  of  Sept  18,  1850,  entitled  **  An  act  to 
amend  and  supplementary  to  *An  act  respecting 
fugitives  from  justice,  and  persons  escaping  from  the 
service  of  their  masters,'  approved  Febuary  twelfth, 
one  thousand  seven  hundred  and  ninety-three,"  it  is 
provided : 

"  Sec.  1.  That  the  commissioners  appointed,  in  virtue  of 
any  act  of  congress  by  the  Circuit  Court  of  the  United 
States,  and  who  in  consequence  of  such  appointment  are 
authorized  to  exercise  the  powers  that  any  justice  of  the 
peace  or  other  magistrate  of  any  of  the  United  States,  may 
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exercise  in  respect  to  offenders  for  any  crime  or  offence 
against  the  United  States,"  &c.,  '^  shall  be,  and  are  hereby, 
authorized  and  required  to  exercise  and  discharge  all  the 
powers  and  duties  conferred  by  this  act." 

Sec.  2.  That  the  Superior  Court  of  each  organized  terri- 
tory shall  have  the  same  power  as  the  Circuit  Court  of  the 
United  States,  to  appoint  commissioners  who  shall  '*  possess 
and  exercise  all  the  duties  conferred  by  law  upon  the  com- 
missioners appointed  by  the  Circuit  Courts  of  the  United 
States  for  similar  purposes,  and  shall  moreover  exercise  and 
discharge  all  the  powers  and  duties  conferred  by  this  act." 

Sec.  3.  That  said  courts  '*  shall  from  time  to  time  enlarge 
the  number  of  commissioners,  with  a  view  to  afford  reason- 
able facilities  to  reclaim  fugitives  from  labor  and  to  the 
prompt  discharge  of  the  duties  imposed  by  this  act." 

Sec.  4.  That  such  commissioners  shall  have  ''concurrent 
jurisdiction  with  the  judges  of  the  Circuit  and  District 
Courts  of  the  United  States,  in  their  respective  circuits  and 
districts  within  the  several  states  and  the  judges  of  the  Su- 
perior Courts  of  the  territories,  severally  and  collectively 
in  term  time  and  vacation ;  and  shall  grant  certificates  to 
such  claimants,  upon  satisfactory  proof  being  made,  with 
authority  to  take  and  remove  such  fugitives  from  service  or 
labor,  under  the  restrictions  herein  contained  to  the  state 
or  territory,  from  which  such  persons  may  have  escaped  or 
fled." 

Sec.  5.  That  ''  it  shall  be  the  duty  of  all  marshals  and 
deputy  marshals  to  obey  and  execute  all  warrants  and  pre- 
cepts issued  under  provisions  of  this  act,  when  to  them 
directed ;  and  should  any  marshal  or  deputy  marshal  refuse 
to  receive  such  warrant  or  other  process  when  tendered,  or 
to  use  all  proper  means  diligently  to  execute  the  same,  he 
shall,  on  conviction  thereof,  be  fined  in  the  sum  of  one 
thousand  dollars,  to  the  use  of  such  claimant  on  the' motion 
of  such  claimant,  by  the  Circuit  and  District  Court  for  the 
district  of  such  marshal ;  and  after  arrest  of  such  fugitive 
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by  8och  marshal  or  his  deputy,  or  whilst  at  any  time  in  his 
custody  under  the  provisions  of  this  act,  should  such  fugi- 
tive escape,  whether  with  or  without  the  assent  of  such  mai^ 
shal  or  his  deputy,  said  marshal  shall  be  liable,  on  his  official 
bond,  to  be  prosecuted  for  the  benefit  of  such  claimant  for 
the  full  value  of  the  service  or  labor  of  said  fiigitive  in  the 
State,  Territory  or  District  whence  he  escaped.^  Said 
commissioners  may  appoint  suitable  persons  to  execute 
**  such  warrants  and  other  process  as  may  be  issued  by  them 
in  the  lawful  performance  of  their  respective  duties ;  with 
authority  to  such  commissioners,  or  the  persons  to  be  ap- 
pointed by  them,  to  execute  process  as  aforesaid,  to  sum- 
mon and  call  to  their  aid  the  bystanders,  or  passe  camitatus 
of  the  proper  county  when  necessary  to  insure  a  faithful 
observance  of  the  clause  of  the  constitution  referred  to,  in 
conformity  with  the  provisions  of  this  act ;  and  all  good 
citizens  are  hereby  commanded  to  aid  and  assist  in  the 
prompt  and  efficient  execution  of  this  law,  whenever  their 
services  may  be  required  as  aforesaid,  for  that  purpose , 
and  said  warrants  shall  run,  and  be  executed  by  said  officers 
anywhere  in  the  state  within  which  they  are  issued." 

Sec.  6.  "  That  where  a  person  held  to  service  or  labor  in 
any  state  or  territory  of  the  United  States,  has  heretofore  or 
shall  hereafter  escape  into  another  state  or  territory  of  the 
United  States,  the  person  or  persons  to  whom  such  service 
or  labor  may  be  due,  or  his,  her  or  their  agent  or  attorney, 
duly  authorized  by  power  of  attorney,  in  writing,  acknow- 
ledged and  certified  under  the  seal  of  some  legal  officer  or 
court  of  the  state  or  territory  in  which  the  same  may  be 
executed,  may  pursue  and  reclaim  such  fugitive  person, 
either  by  procuring  a  warrant  from  some  one  of  the  courts, 
judges,  or  commissioners  aforesaid,  of  the  proper  circuit, 
district  or  county,  for  the  apprehension  of  such  fugitive 
from  service  or  labor,  or  by  seizing  and  arresting  such,  fugi- 
tive, where  the  same  can  be  done  without  process,  and  by 
taking,  or  causing  such  person  to  be  taken,  forthwith  before 
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such  court,  jadge,  or  commissioner,  whose  duty  it  shall  be 
to  hear  and  determine  the  case  of  such  claimant  in  a  sum- 
mary manner;  and  upon  satisfactory  proof  being  made  by 
deposition  or  affidavit,  in  writing,  to  be  taken  and  certified 
by  sufch  court,  judge,  or  commissioner,  or  by  other  satisfac- 
tory testimony,  duly  taken  and  certified  by  some  court, 
magistrate,  justice  of  the  peace,  or  other  legal  officer  autho- 
rized to  administer  an  oath  and  take  depositions  under  the 
laws  of  the  state  or  territory  from  which  such  person  owing 
service  or  labor  may  have  escaped,  with  a  certificate  of  such 
magistracy  or  other  authority,  as  aforesaid,  with  the  seal  of 
the  proper  court  or  officer  thereto  attached,  which  seal  shall 
be  sufficient  to  establish  the  competency  of  the  proof,  and 
with  proof  also  by  affidavit  of  the  identity  of  the  person 
whose  service  or  labor  is  claimed  to  be  due  as  aforesaid, 
that  the  person  so  arrested  does  io  fact  owe  service  or  labor 
to  the  person  or  persons  claiming  him  or  her,  in  the  state 
or  territory  from  which  such  fugitive  may  have  escaped  as 
aforesaid,  and  that  said  person  escaped ;  to  make  out  and 
deliver  to  such  claimant,  his  or  her  agent  or  attorney,  a  cer- 
tificate setting  forth  the  substantial  facts  as  to  the  service 
or  labor  due  from  such  fugitive  to  the  claimant,  and  of  his 
or  her  escape  from  the  state  or  territory  in  which  such  ser- 
vice or  labor  was  due,  to  the  state  or  territory  in  which  he 
or  she  was  arrested,  with  authority  to  such  claimant,  or 
his  or  her  agent  or  attorney,  to  use  such  reasonable  force 
and  restraint  as  may  be  necessary  under  the  circumstances 
of  the  case,  to  take  and  remove  such  fugitive  person  back  to 
state  or  territory  whence  he  or  she  may  have  escaped,  as 
aforesaid.  In  no  trial  or  hearing  under  this  act,  shall  the 
testimony  of  such  alleged  fugitive  be  admitted  in  evidence ; 
and  the  certificates  in  this  and  the  first  [fourth]  section 
mentioned,  shall  be  conclusive  of  the  right  of  the  person 
or  persons  in  whose  favor  granted,  to  remove  such  fugitive 
to  the  state  or  territory  from  which  he  escaped,  and  shall 
prevent  all  molestation  of  such  person  or  persons  by  any 
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shall  escape  therefrom,  the  party  to  whom  such  services  or 
labor  shall  be  due,  his,  her  or  their  agent  or  attorney  may 
apply  to  any  court  of  record  therein,  or  judge  thereof  in 
vacation,  and  make  satisfactory  proof  to  such  court  or  judge 
in  vacation,  of  the  escape  aforesaid,  and  that  the  person  es- 
caping owed  service  or  labor  lo  such  party.  Whereupon 
the  court  shall  cause  a  record  to  be  made  of  the  matters  so 
proved,  and  also  a  general  description  of  the  person  so  es- 
caping, with  such  convenient  certainty  as  may  be ;  and  a 
transcript  of  such  record,  authenticated  by  the  attestation 
of  the  clerk  and  of  the  seal  of  the  said  court,  being  produced 
in  any  other  State,  Territory  or  District  in  which  the  per- 
son so  escaping  may  be  found,  and  being  exhibited  to  any 
judge,  commissioner  or  other  officer  authorized  by  the  law 
of  the  United  States  to  cause  persons  escaping  from  service 
or  labor  to  be  delivered  up,  shall  be  held  and  taken  to  be 
full  and  conclusive  evidence  of  the  fact  of  escape,  and  that 
the  service  or  labor  of  the  person  escaping  is  due  to  the 
party  in  such  record  mentioned.  And  upon  the  production 
by  the  said  party  of  other  and  further  evidence  if  necessary, 
either  oral  or  by  affidavit,  in  addition  to  what  is  contained 
in  the  said  record  of  the  identity  of  the  person  escaping,  he 
or  she  shall  be  delivered  up  to  the  claimant.  And  the  said 
court,  commissioner,  judge  or  other  person  authorized  by 
this  act  to  grant  certificates  to  claimants  of  fugitives,  shall, 
upon  the  production  of  the  record  and  other  evidences  afore* 
said,  grant  to  such  claimant  a  certificate  of  his  right  to  take 
any  such  person  identified  and  proved  to  be  owing  service 
or  labor  as  aforesaid  ;  which  certificate  shall  authorize  such 
claimant  to  seize  or  arrest  and  transport  such  person  to  the 
State  or  Territory  from  which  he  escaped :  Provided,  That 
nothing  herein  contained  shall  be  construed  as  requiring  the 
production  of  a  transcript  of  such  record  as  evidence  afore- 
said ;  but  in  its  absence  the  claim  shall  be  heard  and  deteiv 
mined  upon  other  satisfactory  proofs  competent  in  law." 
9  U.  S.  Stat,  at  LargCy  462. 
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SECTION  n. 

ARREST  UNDER  THE  ACT  OP  1850. 

The  detentiojQ  under  the  act  of  September  18th, 
1850,  may  be : 

Ist  Under  the  warrant  of  the  judge  or  commis- 
sioner pending  a  hearing  before  him. 

This  being  made  to  appear  on  return  to  the  habeas 
corpus,  the  prisoner  should  be  remanded ;  and  this 
upon  the  ground  that  the  jurisdiction  of  the  United 
States  officer  having  first  attached  it  cannot  be  inter- 
fered with  by  a  court  having  no  appellate  jurisdiction 
over  him.  Ex  parte  Rohinsorij  6  McLean^  355 ;  In 
the  matter  of  Martin^  2  Paine  C.  C.  Rep.y  348. 

2d.  Under  the  certificate  of  the  judge  or  commis- 
sioner. 

This,  by  6th  section  of  the  act,  is  declared  to  be 
*'  conclusive  of  the  right  of  the  person  or  persons  in 
whose  favor  granted  to  remove  such  fugitive  to  the 
state  or  territory  from  which  he  escaped,  and  shall 
prevent  all  molestation  of  such  person  or  persons  by 
any  process  issed  by  any  court,  judge,  magistrate  or 
other  person  whomsoever." 

The  obligation  of  this  provision  depends  upon  the 
constitutionality  of  the  act ;  and  this  has  been  ques- 
tioned mainly  on  two  grounds : 

Ist  That  it  deprives  the  alleged  fugitive  of  the 
right  of  trial  by  jury. 

2d.  That  it  vests  judicial  power  in  officers  who 
are  not  appointed  as  judges,  as  required  to  be  ap- 
pointed by  the  Constitution. 
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It  is  not  proposed  to  discuss  these  points  here,  as 
they  axe  known  to  be  now  pending  before  the  Su- 
preme Court  of  the  United  States.  The  weight  of 
authority,  so  far  as  the  cases  reported  show  it  to 
have  been  passed  upon,  is  in  favor  of  the  constitu- 
tionality of  the  act.  Sims'  casCy  7  Oush.^  285 ;  Ez 
parte  Robinson^  6  McLean^  355 ;  Henry  v.  Lowell^  16 
Barb.,  268. 

The  unconstitutionality  of  the  act  has,  however, 
been  maintained  in  an  opinion  of  decided  ability  by 
a  majority  of  the  judges  of  the  Supreme  Court  of 
Wisconsin,  whose  judgment  is  understood  to  be  under 
review  in  the  Supreme  Court  of  the  United  States. 


SECTION  m. 

ABEEST  UNDER  THE  AUTHORITY  OF  THE  MASTER. 

It  woidd  seem  to  follow  as  a  corollary  from  the 
case  of  Priggy  16  Peters,  708,  that  the  master  may 
not  only  arrest  his  slave  without  warrant,  but  may 
remove  him  out  of  the  state  without  obtaining  a  cer- 
tificate therefor ;  and  that  if  it  should  appear  at  the 
hearing,  upon  habeas  coitus,  that  the  master  was 
executing  this  right  of  private  removal  in  a  reason- 
able manner,  and  that  the  fugitive  did  owe  him  the 
service  and  was  a  fugitive,  he  should  not  be  dis- 
charged although  the  hearing  was  before  an  officer 
who  coidd  not  or  would  not  grant  a  certificate  to  the 
master. 

It  has,  however,  been  held  under  the  act  of  1793, 
that  in  the  case  of  an  arrest  upon  private  authority 
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it  was  the  indispensable  duty  of  the  person  making 
the  arrest  to  take  the  person  arrested  immediately 
before  the  proper  court  or  officer  for  hearing,  &c 

In  Neto  Yorky  In  the  matter  of  Belt,  1  Parker  Cr. 
Rep.,  169,  where  a  master  arrested  his  slave,  and 
instead  of  taking  him  before  the  proper  officer  for 
examination,  removed  him  to  a  distance  and  con- 
cealed him  for  two  days,  and  on  his  return  to  a  habeas 
corpus  claimed,  not  that  he  held  him  under  the  act  of 
Congress  for  the  purpose  contemplated  in  the  statute, 
but  that  he  held  him  as  his  slave  because  he  owed 
him  servitude,  it  was  held  that  the  negro  should 
be  discharged.  The  court  said  :  **  There  was  only  one 
case  in  which  a  fugitive  slave  could  be  held  by  his 
master  in  his  personal  custody  in  this  state ;  th&t  was 
under  the  law  of  Congress  to  take  him  without  delay 
before  the  proper  authorities  in  order  to  obtain  the 
certificate  necessary  to  justify  the  removal  out  of 
the  state.*' 

*The  act  of  Sep.  18, 1850,  contemplates,  if  it  does 
not  require,  an  examination  to  be  had  as  well  in  cases 
of  arrest  by  the  master  or  his  agent  as  where  the 
arrest  is  by  the  marshal  under  a  warrant  from  the 
court,  judge  or  commissioner.  It  provides  in  the  6th 
section,  that  the  master  or  his  agent  duly  authorized, 
"  may  pursue  and  reclaim  such  fugitive  person,  either 
by  procuring  a  warrant  from  one  of  the  courts, 
judges  or  commissioners  aforesaid,  of  the  proper 
circuit,  district  or  county,  for  the  apprehension  of  such 
fugitive  from  service  or  labor,  or  by  seizing  and  arrest- 
ing such  fugitive  where  the  same  can  be  done  with- 
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out  process,  and  by  taking  or  causing  such  person  to 
be  taken  forthwith  before  such  court,  judge  or  com- 
missioner whose  duty  it  shall  be  to  hear  and  deter- 
mine," &c. 

It  would  appear,  therefore,  to  be  tlie  duty  of  the 
master,  under  that  act,  to  produce  the  alleged  slave 
after  the  arrest  and  without  delay,  before  the  proper 
officer  for  examination. 


SECTION  IV. 

LAW   OF   FREE   STATES   WHERE  THE  MASTER  TAKES   OR  SENDS 

HIS   SLAVE   TI^ERE. 

It  is  not  unusual  for  slaves  sent  on  errands  into  the 
free  states,  to  reftise  to  return.  But  instances  of  ap- 
plication for  a  habeas  corpus  are  more  common  in 
cases  where  the  master  is  present  with  the  slave, 
claiming  authority  over  him.  In  such  cases  it  is  to 
be  expected  that  the  laws  of  the  state,  where  restraint 
is  exercised  and  (^mplsdned  of,  must  be  looked  to  for 
the  determination  of  the  status  of  the  negro  at  the 
time  of  service  of  the  writ. 

It  has  sometimes  been  claimed  that  a  master  has  a 
right  to  take  his  slave  into  a  non-slaveholding  state, 
upon  a  temporary  visit  for  business  or  pleasure,  or 
upon  a  journey  from  one  slaveholding  state  to  an- 
other ;  but  it  is  believed  to  be  a  principle  pervading 
the  common  law  of  all  the  non-slaveholding  states, 
that  whenever  a  slave,  with  the  consent  of  his  owner, 
comes  within  the  limits  of  a  non-slaveholding  state 
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for  any  purpose,  he  is  firee.  This  point  was  very 
elaborately  argued,  and  very  fully  considered  by  the 
Supreme  Court  of  Massachusetts,  in  the  case  of  the 
Commonicealih  v.  Ates^  18  Pick.,  193,  where  it  was 
held  that  if  the  owner  voluntarily  brings  his  slave 
into  Massachusetts,  he  has  no  authority  to  detain  him 
against  his  will,  or  to  carry  him  out  of  the  state 
against  his  consent. 

There  is  no  doubt  in  such  a  case  that  the  slave 
would  be  held  by  the  courts  of  any  of  the  non- 
slaveholding  states  to  be  free,  and  would  be  dis- 
ctiarged  from  the  restraint  of  the  master. 

If  the  slave  be  an  infant,  not  capable  of  exercising 
a  reasonable  discretion,  the  court  wiD  award  it  to  the 
custody  of  some  proper  person  willing  to  receive  it 
other  than  the  master. 

It  is  not  unusual  in  such  cases  for  appointment  of 
guardians  to  be  made  by  the  probate  courts.  And 
the  coiut  in  the  case  of  Comvionwealth  v.  Aves,  18 
Pich.y  193,  ordered  the  child  into  temporary  custody 
in  order  to  give  time  for  an  application  to  the  probate 
judge  for  letters  of  guardianship. 

If  the  child  be  arrived  at  years  of  discretion  and 
elects  to  continue  in  the  custody  of  the  master  it  is 
usual  to  permit  it  to  do  so. 

There  are  oftentimes  questions  of  embarrassment 
in  determining  whether  the  slave  is  really  brought 
within  the  limits  of  a  non-slaveholding  state  under  such 
circumstances  of  actual  or  implied  assent  of  the  owner 
jis  to  entitle  him  to  assert  his  freedom  in  that  state. 

Some  of  these  were  suggested,  but  not  decided,  in 
the  case  of  Commonwealth  v.   AveSj  18  Pick.,  193, 
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as  "  where  an  owner  .of  a  slave  is  bona  fide  removing 
to  another  state  where  slavery  is  allowed,  and  in 
doing  so  necessarily  passes  through  a  free  state ;  or 
where  by  accident  or  necessity  he  is  compelled  to  touch 
or  land  therein,  remaining  no  longer  than  necessary." 
The  same  court,  eight  years  after,  instead  of  answer- 
ing  the  above  suggestions,  in  effect  repeated  the  last 
one  In  the  matter  of  LtLcas^  7  Law  Rep.,  379,  by  saying 
"  whether  if  a  vessel,  conveying  slaves  from  one  slave 
state  to  another,  should  be  cast  away  on  the  coast  of 
a  free  state,  the  slaves  could  be  retained,  is  a  question 
not  now  before  us." 

Cases  have  frequently  occurred  where. steamboats 
upon  which  masters  with  their  slaves  have  embarked 
in  a  slave  state  for  a  point  in  another  slave  state, 
have  touched  at  landings  in  non-slaveholding  states, 
for  the  purpose  of  landing  or  receiving  passengers  or 
freight,  or  of  procuring  the  necessary  stores  for  the 
voyage.  In  such  cases  they  have  frequently  been 
discharged  upon  habeas  corpus,  the  court  holding 
that  the  landing  of  a  vessel  at  a  point  usual  for 
vessels  to  stop  at  for  the  purposes  of  travel  and  trade, 
might  reasonably  be  supposed  to  have  been  foreseen 
by  the  master  and  so  with  his  implied  assent  That 
it  was  not  coming  upon  free  soil  by  an  "irresistible 
necessity." 

It  was  held,  however,  by  Judge  Read  of  the 
Supreme  Court  of  Ohio  in  1845,  In  the  wxUter  of 
Watson,  8  Law  Rep.,  83,  that  a  person  held  to  ser- 
vice or  labor  under  the  laws  of  one  of  the  states, 
escaping  from  a  boat  on  the  Ohio  river,  within  low 
water  mark  on  the  Ohio  side,  a      fastened  to  the 
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fikve.  and  on  which  boat  his  master  was  conveying 
him  &>m  one  place  to  another,  is  a  fugitive  from 
lab«>r.  within  the  meaning  of  art  4,  sec  2,  of  the 
C<4isdmti«>n  of  the  United  States,  and  of  the  act  of 
Consrreas  IT 93. 
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HABEAS  CORPUS  ACT,  31  CAB.  2. 

ACT  FOR  THE  BETTER  BEOURINO  THE  LIBERTY  OF  THE  SUBJECT,  AKD 
FOR  PREVENTION  OF  IMPRISONMENT  BEYOND  THE  SEAS. 

Whereas  great  delays  have  been  used  by  sheriffs,  gaolers  and  other 
officers,  to  whose  custody  any  of  the  king's  subjects  have  been  committed 
for  criminal  or  supposed  criminal  matters,  in  making  returns  of  writs  of 
habeas  corpus,  to  them  directed,  by  standing  out  on  alias  or  pluries  habeas 
corpus,  and  sometimes  more,  and  by  other  shifts  to  avoid  their  yielding 
obedience  to  such  writs,  contrary  to  their  duty  and  the  known  laws  of 
the  land,  whereby  many  of  the  king's  subjects  have  been,  and  hereafter 
may  be  long  detained  in  prison,  in  such  cases  where  by  law  they  are  bail- 
able, to  their  great  charge  and  yezation : 

n.  For  the  prevention  whereof,  and  the  more  speedy  relief  of  all  per- 
sons imprisoned  for  any  such  criminal  or  supposed  criminal  matters; 
(2)  Beit  enacted,  by  the  king^s  most  excellent  majesty,  by  and  with  the 
advice  and  consent  of  the  lords  spirittud  and  temporal,  and  commons 
in  this  present  parliament  assembled,  and  by  the  authority  thereof.  That 
whensoever  any  person  or  persons  shall  bring  any  habeas  corpus  directed 
unto  any  sheriff  or  sheriffs,  gaoler,  minister,  or  other  person  whatsoever, 
for  any  person  in  his  or  their  custody,  and  the  sud  writ  shall  be  served 
upon  the  said  officer,  or  left  at  the  gaol  or  prison  with  any  of  the  under- 
offioers,  under-keepers,  or  deputy  of  the  said  officers  or  keepers,  that  the 
said  officer  or  officers,  his  or  their  under-offioers,  under-keepers  or  depu- 
ties, shall  within  three  days  after  the  service  thereof,  as  aforesaid  (unless 
the  commitment  aforesaid  were  for  treason  or  felony,  plainly  and  espe- 
cially expressed  in  the  warrant  of  commitment),  upon  payment  or  tender 
of  the  charges  of  bringing  the  said  prisoner,  to  be  ascertained  by  the 
judge  or  court  that  awarded  the  same,  and  endorsed  upon  the  said  writ, 
not  exceeding  12  pence  per  mile,  and  upon  security  given  by  his  own 
bond  to  pay  the  charges  of  carrying  back  the  prisoner,  if  he  shall  be  re- 
manded by  the  court  or  judge  to  which  he  shall  be  brought,  according  to 
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the  true  intent  of  this  present  act,  and  that  he  will  not  make  any  escape 
bj  the  way,  make  return  of  sach  writ ;  (3)  and  bring,  or  cause  to  be 
brought,  the  body  of  the  party  so  committed  or  restrained,  unto  or  before 
the  lord  chaaceUor,  or  lord  keeper  of  the  great  seal  of  England,  for  the 
time  being,  or  the  judges  or  barons  of  the  said  court,  from  whence  the 
said  writ  shall  issue,  or  unto  and  before  such  other  person  or  persons  be- 
fore whom  the  said  writ  is  made  returnable,  according  to  the  command 
thereof;  (4)  and  shall  then  likewise  certify  the  true  cause  of  his  detainer 
or  imprisonment,  unless  the  commitment  of  the  said  party  be  in  any 
place  beyond  the  distance  of  twenty  miles  from  the  place  or  places  where 
such  court  or  person  is,  or  shall  be  residing ;  and  if  beyond  the  distance 
of  20  miles,  and  not  above  100  miles,  then  within  the  space  of  10  days, 
and  if  beyond  the  distance  of  100  miles,  then  within  the  space  of  20  days 
after  such  delivery  aforesaid,  and  not  longer. 

ni.  And  to  the  intent  that  no  sheriff,  gaoler  or  other  officer  may  pre- 
tend ignorance  of  the  import  of  any  such  writ ;  (2)  Be  it  enacted  by  the 
authority  aforesaid,  that  all  such  writs  shall  be  marked  in  this  manner ; 
^Per  statutum,  tricesimo  primo  Garoli  secundi  Regis,"^  and  shall  be 
signed  by  the  person  that  awards  the  same ;  (3)  and  if  any  person  or 
persons  shall  be  or  stand  committed  or  detained  as  aforesaid,  for  any 
crime,  unless  for  felony  or  treason,  plainly  expressed  in  the  warrant  of 
commitment,  in  the  yacation  time  and  out  of  term  it  shall  and  may  be 
lawfiil  to  and  for  the  person  or  persons  so  committed  or  detained  (other 
than  persons  convict  or  in  execution  by  legal  process),  or  any  one  in  his 
or  their  behalf,  to  appeal  or  complain  to  the  lord  chancellor  or  lord  keeper, 
or  any  one  of  his  majesty's  justices,  either  of  the  one  bench  or  of  the 
other,  or  the  barons  of  the  exchequer  of  the  degree  of  the  coif;  (4)  and 
the  said  lord  chancellor,  lord  keeper,  justices  or  barons,  or  any  of  them, 
upon  view  of  the  copy  or  copies  of  the  warrant  or  warrants  of  commit- 
ment and  detainer,  or  otherwise  upon  oath  made  that  such  copy  or  copies 
were  denied  to  be  given  by  such  person  or  persons  in  whose  custody  the. 
prisoner  or  prisoners  is  or  are  detained,  are  hereby  authorized  and  re- 
quired, upon  request  made  in  writing  by  such  person  or  persons,  or  any 
on  his,  her  or  their  behalf,  attested  and  subscribed  by  two  witnesses  who 
were  present  at  the  delivery  of  the  same,  to  award  and  grant  an  habeas 
corpus,  under  the  seal  of  such  court  whereof  he  shall  then  be  one  of  the 

1  By  the  1  and  2  Ph.  and  M.,  c.  13,  i.  7,  it  was  enacted  that  "  No  writ  of  habeas  corpna 
or  certiorari  shall  be  granted  to  remove  any  prisoner  out  of  any  jail,  or  to  remove  any  re- 
cognizance, except  the  same  writ  be  signed  with  the  proper  hands  of  the  chief  justice,  or 
in  his  absence,  of  one  of  the  jastlcos  of  the  court,  out  of  which  the  same  writ  shall  be 
awarded  or  made,  upon  pain  that  he  that  writeth  any  such  writs,  not  being  signed  aa 
aforesaid,  to  forfeit  to  our  said  sovereign  lord  the  king  and  queen,  for  every  such  writ  and 
wriU,  five  pounds."  And  if  not  signed,  the  sheriff  need  not  obey  thom.  Sex  ▼.  Roddam, 
Cowp,^  072. 
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Judges,  (5)  to  be  directed  to  the  officer  or  officers  in  whose  custody  the 
party  so  committed  or  detained  shall  be,  retamable  immediate  before  the 
said  lord  chancellor  or  lord  keeper,  or  such  justice,  baron,  or  any  other 
justice  or  baron  of  the  degree  of  the  coif,  of  any  of  the  said  courts ;  (6) 
and  upon  service  thereof  as  aforesaid,  the  officer  or  officers,  his  or  their 
under-offioer  or  under-officers,  under-keeper  or  under-keepers,  or  their 
deputy,  in  whose  custody  the  party  is  so  committed  or  detained,  shall 
within  the  times  respectively  before  limited,  bring  such  prisoner  or 
prisoners  before  the  said  lord  chancellor,  or  lord  keeper,  or  such  justices, 
barons,  or  one  of  them,  before  whom  the  said  writ  is  made  returnable, 
and  in  case  of  his  absence,  before  any  other  of  them,  with  the  return  of 
such  writ  and  the  true  causes  of  the  commitment  or  detainer ;  (7)  and 
thereupon,  within  two  days  after  the  party  shall  be  brought  before  them, 
the  said  lord  chancellor  or  lord  keeper,  or  such  justice  or  baron  before 
whom  the  prisoner  shall  be  brought  as  aforesaid,  shall  discharge  the  sud 
prisoner  from  his  imprisonment,  taking  his  or  their  recognizance,  with 
one  or  more  surety  or  sureties,  in  any  sum  according  to  their  discretions, 
having  regard  to  the  quality  of  the  prisoner  and  the  nature  of  the  offence, 
for  his  or  their  appearance  in  the  Court  of  King's  Bench  the  term  follow- 
ing, or  at  the  next  assizes,  sessions  or  general  gaol  delivery,  of  or  for  such 
county,  city  or  place  where  the  commitment  was,  or  where  the  offence 
was  committed,  or  in  such  other  court  where  the  said  offence  is  properly 
cognizable,  as  the  case  shall  require,  and  then  shall  certify  the  said  writ  with 
the  return  thereof,  and  the  said  recognizance  or  recognizances  into  the  said 
court  where  such  appearance  is  to  be  made ;  (8)  unless  it  shall  appear  to  the 
said  lord  chancellor,  or  lord  keeper,  or  justice  or  justices,  or  baron  or 
barons,  that  the  party  so  committed  is  detained  upon  a  legal  process, 
order  or  warrant,  out  of  some  court  that  hath  jurisdiction  of  criminal 
matters,  or  by  some  warrant  signed  and  sealed  with  the  hand  and  seal  of 
any  of  the  said  justices  or  barons,  or  some  justice  or  justices  of  the  peace, 
for  such  matters  or  offences  for  the  which  by  the  law  the  prisoner  is  not 
bailable. 

lY.  Provided  always,  and  be  it  enacted,  That  if  any  person  shall  have 
wilfully  neglected,  by  the  space  of  two  whole  terms  after  his  imprison- 
ment, to  pray  a  habeas  corpus  for  his  enlargement,  such  person  so  wil- 
fully neglecting  shall  not  have  any  habeas  corpus  to  be  granted  in  vaca- 
tion time,  in  pursuance  of  this  act. 

v.  And  be  it  further  enacted,  by  the  authority  aforesaid.  That  if  any 
officer  or  officers,  his  or  their  under-officer  or  under-officers,  under-keeper 
or  under-keepers,  or  deputy,  shall  neglect  or  refuse  to  make  the  returns 
aforesaid,  or  to  bring  the  body  or  bodies  of  the  prisoner  or  prisoners  ac- 
cording to  the  command  of  the  said  writ,  within  the  respective  times 
aforesaid,  or  upon  demand  made  by  the  prisoner  or  person  in  his  behalf, 
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dull  refine  to  delirer,  or  within  the  space  of  six  hours  mfler  demand 
ahall  not  deliver  to  the  person  so  demanding  a  true  copy  of  the  warrant  or 
warrants  of  commitment  and  detainer  of  such  prisoner,  which  he  and  they 
are  hereby  required  to  deliver  accordingly ;  all  and  every  the  head  gaolers 
and  keepers  of  such  person,  and  such  other  person  in  whose  custody  the 
prisoner  shall  be  detained,  shall  for  the  first  offence  forfeit  to  the  prisoner 
c^  party  grieved  the  sum  of  £100;  (2)  and  for  the  second  offence  the 
Bom  of  £200,  and  shall  and  is  hereby  made  incapable  to  hold  or  execute 
his  said  office ;  (3)  the  said  penalties  to  be  recovered  by  the  prisoner  or 
party  grieved,  his  executors  and  administrators,  against  such  offender, 
his  executors  or  administrators,  by  any  action  of  debt,  suit,  bill,  plaint 
CT  information,  in  any  of  the  king's  courts  at  Westminster,  wherein  no 
essoin,  protection,  privilege,  injunction,  wager  of  law,  or  stay  of  prosecu- 
tion by  "  Non  vult  ulterius  prosequi,"  or  otherwise,  shall  be  admitted  or 
allowed,  or  any  more  than  one  imparlance;  (4)  and  any  recovery  or 
judgment  at  the  suit  of  any  party  grieved,  shall  be  a  sufficient  conviction 
for  the  first  offence ;  and  any  after  recovery  or  judgment  at  the  suit  of  a 
party  grieved,  for  any  offence  after  the  first  judgment,  shall  be  a  sufficient 
conviction  to  bring  the  officers  or  person  within  the  said  penalty  for  the 
second  offence. 

YI.  And  for  the  prevention  of  unjust  vexation  by  reiterated  com- 
mitments for  the  same  offence;  (2)  Be  it  enacted,  by  the  authority  afore- 
said. That  no  person  or  persons,  which  shall  be  delivered  or  set  at  large 
upon  any  habeas  corpus,  shall  at  any  time  hereafter  be  again  imprisoned  or 
committed  for  the  same  offence,  by  any  person  or  persons  whatsoever, 
other  than  by  the  legal  order  and  process  of  such  court  wherein  he  or 
they  shall  be  bound  by  recognizance  to  appear,  or  other  court  having 
jurisdiction  of  the  cause ;  (3)  and  if  any  other  person  or  persons  shall 
knowingly,  contrary  to  this  act  recommit  or  imprison,  or  knowingly  pro- 
cure or  cause  to  be  recommitted  or  imprisoned,  for  the  same  offence  or 
pretended  offence,  any  person  or  persons  delivered  or  set  at  large  as  afore- 
said, or  be  knowingly  aiding  or  assisting  therein,  then  he  or  they  shall 
forfeit  to  the  prisoner  or  party  grieved,  the  sum  of  £500 ;  any  colorable 
pretence  or  variation  in  the  warrant  or  warrants  of  commitment  not- 
withstanding, to  be  recovered  as  aforesaid. 

VII.  Provided  always,  and  be  it  further  enacted,  That  if  any  person  or 
persons  shall  be  committed  for  high  treason  or  felony,  plainly  and  speci- 
ally expressed  in  the  warrant  of  comnoitment,  upon  his  prayer  or  ^tition 
in  open  court,  the  first  week  of  the  term,  or  first  day  of  the  sessions  of 
oyer  and  terminer  or  general  gaol  delivery,  to  be  brought  to  his  trial, 
shall  not  be  indicted  some  time  in  the  next  term,  sessions  of  oyer  and 
terminer  or  general  gaol  delivery,  after  such  commitment ;  it  shall  and 
may  be  lawful  to  and  for  the  judges  of  the  Court  of  King's  Bench,  and 
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justices  of  oyer  and  terminer  or  general  gaof  delirery,  and  thej  are  here- 
by required,  upon  motion  to  them  made  in  open  court  the  last  day  of  the 
term,  sessions  or  gaol  delivery,  either  by  the  prisoner  or  any  one  in  his 
behalf,  to  set  at  liberty  the  prisoner  upon  bail,  unless  it  appear  to  the 
judges  and  justices  upon  oath  made,  that  the  witnesses  for  the  king  could 
not  be  produced  the  same  t«rrm,  sessions  or  general  gaol  delivery ;  (2)  and 
if  any  person  or  persons  committed  as  aforesaid,  upon  his  prayer  or  peti- 
tion in  open  court  the  first  week  of  the  term  or  the  first  day  of  the  ses- 
sions of  oyer  and  terminer  and  general  gaol  delivery,  to  be  brought  to 
his  trial,  shall  not  be  indicted  and  tried  the  second  term,  sessions  of  oyer 
and  terminer  or  general  gaol  delivery,  after  his  commitment,  or  upon  his 
trial  shall  be  acquitted,  he  shall  be  discharged  from  his  imprisonment. 

VIII.  Provided  always,  That  nothing  in  this  act  shall  extend  to  dis- 
charge out  of  prison  any  person  charged  in  debt,  or  other  action,  or  with 
process  in  any  civil  cause,  but  that  after  he  shall  be  discharged  of  his 
imprisonment  for  such  his  criminal  offence,  he  shall  be  kept  in  custody 
according  to  the  law  for  such  other  suit. 

IX.  Provided  always,  and  be  it  further  enacted  by  the  authority  afore- 
said, That  if  any  person  or  persons,  subjects  of  this  realm,  shall  be  com- 
mitted to  any  prison,  or  in  custody  of  any  officer  or  officers  whatsoever, 
for  any  criminal  or  supposed  criminal  matter,  that  the  said  person  shall 
not  be  removed  from  the  said  prison  and  custody,  into  the  custody  of  any 
other  officer  or  officers ;  (2)  unless  it  be  by  habeas  corpus  or  some  other 
legal  writ ;  or  where  the  prisoner  is  delivered  to  the  constable  or  other 
inferior  officer,  to  carry  such  prisoner  to  some  common  gaol ;  (3)  or 
where  any  person  is  sent  by  order  of  any  judge  of  assize,  or  justice  of 
the  peace,  to  any  common  workhouse  or  house  of  correction ;  (4)  or 
where  the  prisoner  is  removed  from  one  place  or  prison  to  another  within 
the  same  county,  in  order  to  his  or  her  trial  or  dischai^  in  due  course 
of  law ;  (5)  or  in  case  of  sudden  fire  or  infection,  or  other  necessity; 
(6)  and  if  any  person  or  persons  shall,  after  such  commitment  aforesaid, 
make  out  and  sign  or  countersign  any  warrant  or  warrants  for  such  re- 
moval aforesaid,  contrary  to  this  act ;  as  well  he  that  makes  or  signs  or 
countersigns  such  warrant  or  warrants,  as  the  officer  or  officers  that 
obey  or  execute  the  same,  shall  suffer  and  incur  the  pains  and  forfeitures 
in  this  act  before  mentioned,  both  for  the  first  and  second  offence  respec- 
tively, to  be  recovered  in  manner  aforesaid  by  the  party  grieved. 

X.  Provided  also,  and  be  it  fiirther  enacted  by  the  authority  aforesaid. 
That  it  shall  and  may  be  lawful  to  and  for  any  prisoner  and  prisoners  as 
aforesaid,  to  move  and  obtain  his  or  their  habeas  corpus, .  as  well  out  of 
the  high  court  of  chancery  or  court  of  exchequer  as  out  of  the  Courts 
of  Ring's  Bench  or  common  pleas,  or  either  of  them ;  (2)  and  if  the  said 
lord  chancellor  or  lord  keeper,  or  any  judge  or  judges,  baron  or  barons, 


660  APPENDIX. 

for  the  time  being,  of  the  degree  of  the  coif,  of  any  of  the  courts  aforesaid, 
in  the  yacation  time,  upon  yiew  of  the  copy  or  copies  of  the  warrant  or 
warrants  of  commitment  or  detainer,  upon  oath  made  that  such  copy  or 
copies  were  denied  as  aforesaid,  shall  deny  any  writ  of  habeas  corpus,  by 
this  act  required  to  be  granted,  being  saoyed  for  as  aforesaid,  they  shall 
severally  forfeit  to  the  prisoner  or  party  grieved,  the  sum  of  £500,  to  be 
recovered  in  manner  aforesaid. 

XI.  And  be  it  declared  and  enacted  by  the  authority  aforesaid.  That 
an  habeas  corpus,  according  to  the  true  intent  and  meaning  of  this  act, 
may  be  directed  and  run  into  any  county  Palatine,  the  Cinque  Ports,  or 
other  privileged  places  within  the  kingdom  of  England,  dominion  of 
Wales,  or  town  of  Berwick  upon  Tweed,  and  the  islands  of  Jersey  or 
Guernsey ;  any  law  or  usage  to  the  contrary  notwithstanding. 

XII.  And  for  preventing  illegal  imprisonments  in  prisons  beyond  the 
seas;  (2)  Be  it  further  enacted  by  the  authority  aforesaid.  That  no  sub- 
ject of  this  realm,  that  now  is  or  hereafter  shall  bo  an  inhabitant  or  resi- 
ant  of  this  kingdom  of  England,  dominion  of  Wales,  or  town  of  Berwick 
upon  Tweed,  shall  or  may  be  sent  prisoner  into  Scotland,  Ireland,  Jersey, 
Guernsey,  Tangier,  or  into  parts,  garrisons,  islands,  or  places  beyond 
the  seas,  which  are  or  at  any  time  hereafter  shall  be  within  or  without 
the  dominions  of  his  majesty,  his  heirs  or  successors  ;  (3)  and  that  every 
such  imprisonment  is  hereby  enacted  and  adjudged  to  be  illegal;  (4) 
and  that  if  any  of  the  said  subjects  now  is  or  hereafter  shall  be  so 
imprisoned,  every  such  person  and  persons  so  imprisoned,  shall  and  may 
for  every  such  imprisonment  maintain,  by  virtue  of  this  act,  an  action  or 
actions  of  false  imprisonment,  in  any  of  his  majesty's  courts  of  record, 
against  the  person  or  persons  by  whom  he  or  she  shall  be  so  committed, 
detained,  imprisoned,  sent  prisoner  or  transported,  contrary  to  the  true 
meaning  of  this  act,  and  against  all  or  any  person  or  persons  that  shall 
frame,  contrive,  write,  seal  or  countersign  any  warrantor  writing  for  such 
commitment,  detainer,  imprisonment,  or  transportation,  or  shall  be  ad- 
vising, aiding,  or  assisting  in  the  same,  or  any  of  them ;  (5)  and  the 
plaintiff  in  every  such  action  shall  have  judgment  to  recover  his  treble 
costs,  besides  damages,  whicl\  damages  so  to  be  given  shall  not  be  less 
than  £500 ;  (6)  in  which  action  no  delay,  stay  or  stop  of  proceeding  by 
rule,  order  or  command,  nor  no  injunction,  protection  or  privilege  what- 
soever, nor  any  other  than  one  imparlance,  shall  be  allowed,  excepting  such 
rule  of  the  court  wherein  such  action  shall  depend,  made  in  open  court 
as  shall  be  thought  in  justice  necessary  for  special  cause  to  be  expressed 
in  the  said  rule ;  (7)  and  the  person  or  persons  who  shall  knowingly  frame, 
contrive,  write,  seal  or  countersign  any  warrant  for  such  commitment, 
detainer,  or  transportation,  or  shall  so  commit,  detain,  imprison,  or  trans- 
port any  person  or  persons,  contrary  to  this  act,  or  be  any  ways  advising, 
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aidiDg  or  assisting  therein,  being  lawfully  conyicted  thereof,  shall  be 
disabled  from  thenceforth  to  bear  any  office  of  tmst  or  profit  within  the 
said  realm  of  England,  dominion  of  Wales,  or  town  of  Berwick  upon 
Tweed,  or  any  of  the  islands,  territories  or  dominions  thereunto  belong- 
ing ;  (8)  and  shall  incur  and  sustain  the  pains,  penalties  and  forfeitures 
limited,  ordained  and  provided  in  and  by  the  statute  of  provision  and 
praemunire,  made  in  the  sixteenth  year  of  king  Richard  the  Second  ;  (9) 
and  be  incapable  of  any  pardon  from  the  king,  his  heirs  or  successor^,  of 
the  said  forfeitures,  losses  or  disabilities,  or  any  of  them. 

XIII.  Provided  always.  That  nothing  in  this  act  shall  extend  to  give 
benefit  to  any  person  who  shall  by  contract  in  writing  agree  with  any 
merchant  or  owner  of  any  plantation,  or  other  person  whatsoever,  to  be 
transported  to  any  parts  beyond  the  seas,  and  receive  earnest  upon  such 
agreement,  although  that  afterwards  such  person  shall  renounce  such 
contract. 

XIV.  Provided  always,  and  be  it  enacted.  That  if  any  person  or  per- 
sons lawfully  convicted  of  any  felony,  shall  in  open  court  pray  to  be 
transported  beyond  the  seas,  and  the  court  shall  think  fit  to  leave  him  or 
them  in  prison  for  that  purpose,  such  person  or  persons  may  be  trans- 
ported into  any  parts  beyond  the  seas ;  this  act,  or  anything  herein  con- 
tained, to  the  contrary  notwithstanding. 

XY.  Provided  also,  and  be  it  enacted.  That  nothing  herein  contidned 
shall  be  deemed,  construed  or  taken  to  extend  to  the  imprisonment  of 
any  person  before  the  first  day  of  June,  one  thousand  six  hundred  and 
seventy-nine,  or  to  anything  advised,  procured  or  otherwise  done  relating 
to  such  imprisonment ;  anything  herein  contained  to  the  contrary  not- 
withstanding. 

XY  I.  Provided  also.  That  if  any  person  or  persons  at  any  time  resiant 
in  this  realm,  shall  have  committed  any  capital  ofience  in  Scotland  or  in 
Ireland,  or  in  any  of  the  islands  or  foreign  plantations  of  the  king,  his 
heirs  or  successors,  where  he  or  she  ought  to  be  tried  for  such  offence, 
such  person  or  persons  may  be  sent  to  such  place,  there  to  receive  such 
trial  in  such  manner  as  the  same  might  have  been  used  before  the  making 
of  this  act ;  anything  herein  contained  to  ^he  contrary  notvnthstanding. 

XYII.  Provided  also,  and  be  it  enacted.  That  no  person  or  persons 
shall  be  sued,  impleaded,  molested  or  troubled  for  any  ofience  against 
this  act,  unless  the  party  ofiending  be  sued  or  impleaded  for  the  same 
within  two  years  at  the  most,  after  such  time  wherein  the  offence  shall 
be  committed,  in  case  the  party  grieved  shall  not  be  then  in  prison  ;  and 
if  he  shall  be  in  prison,  then  within  the  space  of  two  years  after  the  de- 
cease of  the  person  imprisoned,  or  his  or  her  delivery  out  of  prison, 
which  shall  first  happen. 
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XVni.  And  to  the  intent  no  person  may  avoid  his  trial  at  the  assizes 
or  general  gaol  delivery,  by  procaring  his  removal  before  the  assizes,  at 
such  time  as  he  cannot  be  brought  back  to  receive  his  trial  there ;  (2) 
Be  it  enacted,  that  after  the  assizes  proclaimed  for  that  county  where  the 
prisoner  is  detained,  no  person  shall  be  removed  from  the  common  gaol 
upon  any  habeas  corpus  granted  in  pursuance  of  this  act,  but  upon  any 
such  habeas  corpus  shall  be  brought  before  the  judge  of  assize  in  open 
court,  who  is  thereupon  to  do  what  to  justice  shall  appertain. 

XIX.  Provided  nevertheless.  That  after  the  assizes  are  ended,  any  per- 
son or  persons  detuned  may  have  his  or  her  habeas  corpus  according  to 
the  direction  and  intention  of  this  act. 

XX.  And  be  it  also  enacted  by  the  authority  aforesaid}  That  if  any 
information,  suit  or  action  shall  be  brought  or  exhibited  against  any  per- 
so|i  or  persons  for  any  offence  committed  or  to  be  committed  against  the 
form  of  this  law,  it  shall  be  lawful  for  such  defendants  to  plead  the 
general  issue,  that  they  are  not  guilty  or  that  they  owe  nothing,  and  to  give 
such  special  matter  in  evidence  to  the  jury  that  shall  try  the  same,  which 
matter  being  pleaded  had  been  good  and  sufficient  matter  in  law  to  have 
discharged  the  said  defendant  or  defendants  against  the  said  information, 
suit  or  action,  and  the  same  matter  shall  ])e  then  as  available  to  him  or 
them,  to  all  intents  and  purposes,  as  if  he  or  they  had  sufficiently  pleaded, 
set  forth  or  alleged  the  same  matter  in  bar,  or  discharge  of  such  informa- 
tion, suit  or  action. 

XXI.  And  because  many  times  persons  charged  with  petty  treason  or 
felony,  or  accessories  thereunto,  are  committed  upon  suspicion  only, 
whereupon  they  are  bailable  or  not,  according  as  the  circumstances  mak- 
ing out  that  suspicion  are  more  or  less  weighty,  which  are  best  known  to 
the  justices  of  the  peace  that  committed  the  persons,  and  have  the  ex- 
amination before  them,  or  to  other  justices  of  the  peace  in  the  county; 
(2)  Be  it  therefore  enacted  that  where  any  person  shall  appear  to  be 
committed  by  any  judge  or  justice  of  the  peace  and  charged  as  accessory 
before  the  fact  to  any  petty  treason  or  felony,  or  upon  suspicion  thereof, 
or  with  suspicion  of  petty  treason  or  felony,  which  petty  treason  or  felony 
shall  be  plainly  and  specially  expressed  in  t(ie  warrant  of  commitment, 
that  such  person  shall  not  be  removed  or  bailed  by  virtue  of  this  act,  or 
in  any  other  manner  than  they  might  have  been  before  the  making  of 
this  act. 
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rules  for  determining  where  claims  of  parents  conflict, 462 

infant's  liberty  of  choice, 627 

of  illegitimate  children, 462,  621 

See  Pabent  aitd  child. 
of  apprentice, 646 

See  Master  and  apprentice. 
may  be  Toluntarily  transferred  by  parent  so  as  to  bar  reclamation,  687-644 

DEBT, 

imprieonmeni  fwy 12 

Col.  R.  M.  Johnson's  sketch  of  the  law  of,  in  ancient  Greece, . .  16 

in  ancient  Rome, 16 

of  its  introduction  and  history  in  England, 17 

notices  of,  in  Scotland, 17 

United  States, .* 1818-1830,  18 

Col.  Johnson's  labors  for  abolition  of, 14 

constitutional  modifications  of,  in  Ohio,  Iowa,  New  Jersey,  Cali- 
fornia, Pennsylvania,  Kentucky,  Tennessee,  Georgia,  North 
Carolina,   Alabama,   Mississippi,   Arkansas,   Rhode    Island, 

Vermont,  Dlinois,  Missouri,  Texas  and  Wisconsin, 22 

EMANCIPATION, 

by  parent  of  child, 

by  express  consent, 46 

by  gross  neglect, 46 

by  cruel  treatment, 46 

by  permitting  child  to  marry, 637 

liberty  to  choose  custody  under  habeas  corpus,  not  equivalent  to, ... .  628 

84 
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ERROR, 

in  judgment  or  process  no  ground  for  discharging  prisoner  on  habeas 

corpus, 534 

See  Pbocess. 

EVIDENCE, 

in  summary  proceedings, 304 

relaxation  of  the  rules  of,  as  applied  in  jury  trials, 305 

competency  of  witnesses, , 306 

by  abdavit  without  cross^xamination, 307,  323 

when  admissible  on  a  criminal  charge, 311-^13 

authentication  of, 313-;jl7 

constitutional  provisions  considered, 317,  320 

statutory  provisions, 320,  324 

improper  use  of, 820-323 

rules  for  the  use  of, 323 

EXTRADITION, 

of  fugitive*  from  j^utift  from  foreign  statetf 576 

nature  of  the  obligation, 575 

depends  on  treaty, 675-579 

views  of  Wasliington's  administration, 675,  576 

of  Madison's  administration, 576 

of  Adams'  administration, 577 

of  Chancellor  Kent, 677 

of  Ch.  J.  TUghman, 578 

of  Ch.  J.  Parker, 578 

of  Mr.  Justice  Story, 578 

surrender  to  be  made  by  Executive  of  U.  S., 679,  680 

discussion  relating  to  agency  and  mode  of  effecting  surrender,.  580 

Ch.  J.  Marshall's  letter, 583 

his  speech  in  Congress, 685 

Act  of  Congress,  Aug.  12,  1848, 589 

commissioners  may  issue  warrants  under  this  act, 51^0 

of  fugitives  from  justice  from  the  several  states  of  the  Union^ 692 

nature  of  the  obligation, 692 

practice  in  the  colonies, 592 

provision  in  the  articles  of  confederation, 693 

in  the  constitution  of  U.  States, 593 

Act  of  Congress  Feb.  12,1793, 694 

diversity  of  opinion  among  State  executives  relative  to  their 
duty  under  the  act, 696,  697,  698 

Hie  crinu  : 

nature  of  the  crime  committed,  considered, 695-604 

construction  of  the  federal  constitution, ... .  596,  697,  698 
question  whether  crime  or  not,  to  be  determined  by 

the  law  of  the  state  where  act  committed,   ....   697 

The  accusation: 

must  be  shown  by  copy  of  indictment  or  affidavit,  . . .  605 

how  these  documents  to  be  authenticated, 605 

requisites  of  the  affidavit, 609,  612,  624 

Flight  of  the  accttsed  : 

must  be  an  actual  fleeing  from  justice, 606 

executive  on  whom  demand  made  must  decide  this 

question, 606 

Demand  of  the  fugitive  : 

of  what  it  consists, 608 
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The  arrest  and  mrrender  : 

arrest  commonly  made  under  governor's  warrant,  ....  618 

warrant  how  directed, 618 

arrest  may  be  before  requisition, 609 

prisoner  may  be  detained  reasonable  time  for  requisi- 
tion   609,  610 

if  process  found  void  on  habeas  corpus,  when  prisoner 

may  be  detained, 610,  611,  612 

practice  in  Pennsylvania, 618 

governor  may  recall  his  warrant  before  execution, 613 

surrender  postponed  if  fugitive  found  imprisoned  in 

the  state  where  demanded, 616 

revisory  power  of  the  courts  over  the  action  of  the  executives, 

616,  627 
court  may  discharge  on  habeas  corpus  if  warrant  found  illegal, 

617,  626,  627 
where  warrant  refers  to  affidavit,  and  affidavit  found  insufficient 

prisoner  may  be  discharged, 624 

if  warrant  regular  and  recites  all  the  facts  necessary  to  give 

jurisdiction  it  seems  conclusive, 618 

it  should  recite  the  necessary  facts, 367,  376,  886,  626 

State  leffinlatian,  considered, 627,  638 

question  of  constitutional  power  noticed, 630 

grounds  for  its  exercise,  suggested, 681 

0/  fugitives  from  service, 684,  664 

nature  and  extent  of  obligation, 684 

act  of  congress  Feb.,  1793, 684,  636 

not  unconstitutional, 636,  636,  639,  640,  641,  642 

act  of  congress  Sept.,  18,1860, 642-647 

arrest  by  judicial  process  under  it, 648 

arrest  by  master, 649 

duty  of  master  under  the  act  of  1860  to  produce  fugitive 

when  arrested,  for  examination, 660,  661 

law  of  free  states  where  master  takes  or  sends  his  slave  there,  661 

662,  668 

GENERAL  WARRANTS. 

See  Process. 

GUARDIAN  AND  WARD, 

general  nature  of  the  relation, 49 

guardianship  over  idiots  and  lunatics, 60 

over  infants, 60 

guardian's  power  of  restraint, 61 

his  right  of  chastisement,    61 

his  right  to  change  ward's  domicil, 62 

he  may  have  habeas  corpus  for  ward, 460,  648,  662 

but  court  not  bomid  to  deliver  ward  into  his  custody, 648 

HABEAS  CORPUS  ACT,  81  CAR.  2, 

origin  of  the  act, 92 

common  opinion  of  the  occasion  of  it, 98 

Hallam's  opinion, 94 

general  nature  and  object  of  Uie  act, 96,  96,  97 

limited  to  criminal  cases, 98 

attempt  to  extend  its  provisions  lo civil  cases  in  1767, ....   98,  100,  101 

Lord  Mansfield's  opposition, 102 
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HABEAS  CORPUS  ACT,  31  CAR.  2, 

not  usccessful  until  1816, 99 

practically  adopted  in  the  American  colonies, 109,  113,  116 

adopted  in  South  Carolina, Ill 

in  Maryland, 113 

Chancellor  Kilty's  opinion, 113 

in  New  Jersey 114 

in  New-York, 116 

Chalmer's  opinion, 109 

basis  of  legislation  in  the  United  States, 138 

See  Personal  libertt. 

HEARING, 

mode  of  trial,  to  the  court,  not  to  the  jury, , 299-802 

HUSBAND  AND  WIFE, 

his  right  of  custody, 24 

supposed  right  of  chastisement, 25 

right  of  confinement, 28 

limitations  of  the  right, 29 

may  confine  her  to  his  dwelling 83 

cannot  lock  her  up  as  a  dose  prisoner, 83 

right  of  recaption, 84 

when  and  under  what  circumstances  he  may  retake  her,  84 

may  rescue  her  by  violence  from  a  paramour, 87 

M.  De  La  Croix's  observations 89 

may  have  habeas  corpus  for  one  another, 211,  450-453 

ILLEGALITY, 

of  imprisonment  always  ground  of  discharge, 882 

See  Process. 

IMPRISONMENT, 

what  constitutes, 209,  210,  454 

See  Process. 

INFERIOR  COURTS, 

distinguished  from  superior,  in  respect  to  presumptions  of  jurisdiction,  367 

See  Process. 

INFANT, 

rules  for  awarding  custody  of, 462 

liberty  to  choose  custody,  considered, 527 

See  Parent  and  guild. 

IRREGULARITY, 

in  judgment  or  process  no  ground  of  discharge, 334 

See  Process. 

ISSUE, 

of  law,  nature  of  and  how  raised, 291 

of  fact  and  law, 292 

what  description  of  facts  may  be  put  in  issue, 298-298 

JURISDICTION  IN  HABEAS  CORPUS, 

sources  of,  in  England, 147 

at  common  law, 147 

statutory, I47 

sources  and  limits  of,  in  United  States, .!..  148 
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JURISDICTION  IN  HABEAS  CORPUS, 

Jurisdiction  of  federal  courts, 148 

couHtitutional  provisions, 148 

judiciary  act,  1789, 149 

construction  of  the  act, 160 

Judi^e  Betts'  opinion, 151 

nature  and  limits  of  their  jurisdiction, 152, 153, 154,  155 

act  of  JVIarch  2, 1833, 156 

occasion  of  its  passogre 156 

construction  of  the  7th  section,  opinion  U.  S.  circuit  157 

courta, 158,  159,  160 

contrary  opinion  of  the  supreme  court  of  Pennsylvania,  161 

act  of  Aug.  29,  1842, 156 

act  of  July  20,  1790 166 

territorial  limitations  of, 162 

jurisdiction  of  state  courts, 163 

Concurrent  jurisdiction  of  state  and  federal  courts, 164 

nature  of, 164,  165 

extent  of, 166 

state  courts  may  decide  an  act  of  congress  to  be  void, ....   167 

and  a  judgment  of  a  federal  court  to  be  void, 167,  168 

instances  of  cases  in  the  state  courts : 

in  Georgia, 169 

in  Maryland, 170,  190 

opinion  by  Nicholson,  C.  J., 170, 171,  172,  178 

in  Pennsylvania : 

opinions  by  Tilghman,  C.  J.,..  174, 175, 183, 184,  185 

186 

in  New  York, 176-182 

solitary  opinion  of  Kent,  C.  J., 177 

in  New  Jersey,  187 

opinion  by  Southard,  J., 188 

in  South  Carolina, 189 

in  Virginia, 191,  192 

in  Massachusetts, 198 

opinion  by  Shaw,  C.  J., 194,  195,  196 

in  New  Hampshire, 197 

restrictions  of  powers  of  state  courts,  declared  by  Mr.  Jus- 
tice Nelson, 198,  199 

his  views  questioned, 201 

appeUate  jurisdiction  U.  S.  Supreme  Cottrt, 208 

observations  of  Mr.  Justice  Washington, 205 

may  be  conferred  by  congress  in  habeas  corpus  cases, 204 

opinion  of  Tilghman,  C.  J.,  on  this  point, 185 

premmptions  of  jurisdiction  : 

relating  to  superior  courts, 870,  892 

relating  to  inferior  courts, 870 

INDICTMENT, 

effect  of,  on  prisoner's  right  to  bail, 489-448 

effect  of,  in  cases  of  extradition  of  fugitives, 594,  604 

See   EXTBADITIOH. 

MAGNA  CARTA, 

a  fundamental  law  in  England, 74 

Coke's  opinon 74 

Hume's  opinion, 74 

Creasy's  opinion, 75 
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HaJ'A*:.  *  f^'lij-c 75 

Mfcc::L*M-i*>l  *  '.'jciJcc^ 76 

L.'ri  (.Lliiail  *  c^-iii-ic- 78 

pr^.Tif ;  >ij  of.  r<r':iL:;-.g  T*:-  p»eri-'jcjd  libeny 77 

■«kri.ns  xrMtf".4ii':*M ft!;.  83 

Kii.z  JoLn*  fl^-ri*  loaiLLc]  h- 79.  80 

iTi'.*KjTiei:i  reoerid* 81 

iXf'Aiis  taJLeri  ^>*XI«:ri  k:>:>TM^  of  h, 83 

«cci'!;^UL6Uc&i  aSd  ii.T'.>k0dT 84 

the  'cnrs*."  f'^ 84 

Briilbb  !^.«T«7ei£iif  etin  From  ai  their  corooatkHi  to  Tnamt^in  the 

cLaruer 83 

Usftc  r*^ard<^  tm  tX*  JUnmc-an  «J^i^,  .... 105 

V'ink-right  JL  tb«  lawfr  claixzMd. 1(^,  108 

pr'«riftk»:is  i&  ibe  cf^Vjuiti  charten, 108 

legi&IatioD  is  the  oolonieft  relatiz^  to  it. 106 

MA8TER  AND  APPREXTICE, 

Dature  f»f  the  relatioiL 53 

coLtract  ixH^ieratiTe  out  of  the  state  where  made, .  * 53 

master's  risht  of  correctioD 54 

caziXK^t  }fif  delegated 54 

rieht  of  teiupomy  coEifinement, 54 

may  hare  habeas  cofitxa  for  apprentice, 450,  545,  548 

bat  coaxt  not  boond  to  d^ver  apprentice  into  his  custody, ....  548 

MABTER  A\D  HIRED  SERVANT, 

nature  of  the  relation 54 

master's  ri^ht  of  cha5ti«ement, 54 

limitations  of  thi»  right  in  England, 54 

in  United  Slates,   55 

MASTER  AND  SCHOLAR, 

nature  of  the  relation 56 

Master  »  n^ftt  of  chtuttscmtnt. 57 

grounds  of, 57 

exercises  quasi  judicial  power, 59 

niui*t  exercise  it  in  moderation, 56 

liablf*  criminally  when  he  punishes  with  express  malice, 59 

ought  to  l)e  liable  where  it  is  inflicted  without  probable  cause 

or  wantonly,  ; 44 

pnwer  limited  to  schfx>l  premises  and  school  hours, 56 

when  Hcliolar  may  1>e  detained  after  school  dismissed, 56 

NOTICE, 

of  allowance  of  liabeas  corpas, 230 

OFFENCE, 

how  to  be  described  in  warrant  emanating  from  inferior  courts,  ....  376 

See  Pbocebb. 

OTIS, 

argues  against  "  writs  of  assistance,*' 373 

PARENT  AND  CHILD, 

grounds  of  |>arcntal  custody, , 40 
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PARENT  AND  CHILD,  ^^^' 

duty  of  protection  aild  education, 41,    42 

step- father's  duty, .' 42 

right  of  custody  results  from  duty  of  protection, 42 

parent's  right  of  correction, 43 

chastisement  to  be  in  moderation, 48 

criminal  liability  where  it  is  inflicted  with  express  malice,    44 

parenVs  right  of  con^nement, 45 

must  be  exercised  in  moderation, 46 

power  of  emancipation, 46 

may  be  by  express  consent, 46 

by  gross  neglect, 46 

by  cruel  treatment, 46 

by  implied  assent, • 637 

mother^  right  of  correction, 47 

she  succeeds  to  the  father's  right  of  custody  on  his  death, 

natural  or  civil, 48 

parent  may  have  habeas  corpus  for  child,   450,  454 

what  restraint  warrants  writ  in  such  cases, 454 

nature  and  extent  of  the  jurisdiction, 455 

all  couits  exercise  same  jurisdiction  under  habeas  corpus, .  456 
jurisdiction  under  habeas  corpus  not  the  same  as  under  a 

bill  in  equity, 458,  459,  460,  461 

general  rules  as  to  custody  of  legitimate  children, ....  462,  464 
spirit  of  English  cases  where  claims  of  parents  conflict  ^  ....   465-474 

Lord  Mansfield's  opinion  and  practice, 465,  466,  467 

his  rule  abandoned, 468 

the  judges  become  ashamed  of  their  law, 473 

aid  of  parliament  invoked, 472 

Sergeant  Talfourd  conmiended  for  his  efforts  to  change 

the  law,  472 

spirit  of  American  cases,  where  daitns  of  parents  conflict,  .   474-521 
Lord  Mansfield's  equitable  doctrine  generally  adopted,  474 

476,  477 

practice  in  Pennsylvania, 477-482 

Massachusetts, 483,  484 

New  Hampshire,   485,486 

Tennessee, 487-492 

Mississippi, 492-495 

Georgia 495-500 

New-York 500-519 

New  Jersey,  520,521 

rides  as  to  custody  of  illegitimate  children, 521 

conflicting  decisions  in  England, 521-523 

mother's  right  paramount  in  America, 462,  524-527 

infant' s  liberty  of  choice, 524,  527,  532 

nature  of  this  privilege — not  equivalent  to  emancipa- 
tion,   528,  529 

weight  to  be  allowed  to  infant's  wishes, 529,  530 

infant's  age  of  discretion, 532,  536 

age  of  14,  criterion  in  England, 532 

mental  capacity,  criterion  in  United  States, 533 

voluntary  transfer  of  custody, 537-544 

parent  may  so  transfer  custody  as  to  bar  reclamation,  537 

544 

PERSONAL  LIBERTY, 

general  nature  of  the  right  of, 8 
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PERSONAL  LIBERTT, 

L»mutmtum»o^  tkerifki^ 5 

paiiitiTeot  crime, 6 

ooercire  of  dotMS  to  the  stale 8 

datT  of  fopportinj;  and  defending  the  slate 8 

of  testifring  for  the  9|^te  in  crimioal  cases, 8 

of  obedience  to  jodicial  mandates, 9 

execatireof  doties  to  the  citizen, 9 

daty  of  protecting  lunatics,  idiots  and  inralid  paapen,  ...  10 

ooercire  of  private  obligations, 12 

demands  arising  out  of  cootracts  express  or  implied 12 

At^n^nAa  arising  ont  of  injuries  to  the  person,  propertj  or 

reputation, 23 

incident  to  the  domestic  and  cifil  relations  of  bmband  and  wife,  24 

parent  and  child, 40 

guardian  and  ward, 49 

master  and  apprentice, hZ 

master  and  servant, 54 

master  and  scholar, 56 

principal  and  special  bail, 60 

Gumrtmt€e$  of,  im  EMglmmd, 

magna  carta, 74 

petition  of  right, 85 

bill  of  rights 90 

habeas  corpus  acts, 92 

In  tk4  Amerietm  eclmietf 

magna  carta, 4 105 

writ  of  habeas  corpus  in  use 109 

Judge  Dudley  refuses  it  in  3Iassachusetts  in  1689  to  Rer. 

John  Wise, 109 

is  sued  for  the  refusal, 110 

In  ike  United  States, 

provi8i(»D  in  federal  constitution 120 

history  of  the  provisions  relating  to  habeas  corpus, 

123,  124,  12o,  126 
in  state  constitutions  relating  to  habeas  corpus  and 

warrants  and  seizures, 127-131 

Swtpennon  of  pririiege  of  habeas  emrpus, 132 

Mr.  Rawle's  view, 133 

not  sustained 134 

power  of  8U8i>ension  never  been  exercied  by  congress, ....  134 

suspension  proposed  in  case  of  Burr's  alleged  conspiracy,.  l-M 

General  Jackson's  susfiension  of  it  at  New  Orleans, 136 

8U8i>ended  in  Massachusetts  in  "  Shay's  rebellion,"  1786,.  136 

acts  of  congress  relating  to  habeas  corpus, ....   136,  149,  155,  156 
legblation  in  the  several  states  relating  to  the  writ  of  habeas 

corpus, 137 

act  31  Car.  2,  basis  of, i:i8 

PETITION. 

8u  Application. 

PETITION  OF  RIGHT, 

its  origin, 85 

impriHonment  of  Hampden  and  others, 85 

habeas  corpus  allowed  but  prisoners  wrongfully  remanded.  86 
the  judges  questioned  by  the  house  of  commons  for  their 

decision, 86 
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PETITION  OP  RIGHT, 

the  judgM  gave  false  answera, 86 

petition  presented  to  the  king, 87 

he  takes  the  judges'  opinion  as  to  its  construction  auricu- 

larly,   87 

grants  it  and  then  dissolves  the  parliament, 88 

PRINCIPAL  AND  SPECIAL  BAIL, 

nature  of  the  relation, 60 

bail  are  principal's  gaolers, 61 

may  arrest  him  at  any  time, 62 

on  Sunday, 62 

in  the  night, 62 

in  any  place, 62 

out  of  the  state  where  obligation  contracted, 62 

decisions  on  this  X)oint : 

inNewYork, 68,  64 

Connecticut 66 

Massachusetts, 65 

PennHylvania,  66,67,  68 

Louisiana, 69,  70 

Virginia, 71,  72 

right  to  arrest  same  in  civil  and  criminal  cases, 62 

subject  to  suspensioii  by  matters  occurring  while  principal 

at  large  on  bail, 62 

PRACTICE, 

iS^^«  Application ;  Bail;  Extradition;  Parent  and  guild ;  Proobbb;  Re- 
turn ;  Hearing  ;  Evidence. 

PRIVATE  RESTRAINT, 

habeas  corpus  in  cases  of,    460-^2 

See  Husband  and  wipe  ;  Parent  and  child  ;  Guardian  and  ward  ;  Mas- 
ter  AND   APPRENTICE  ;   PRINCIPAL   AND   SPECIAL   BAIL. 

PROCESS, 

jurisdiction  under  habeas  eorptis,  to  inquire  into  validity  of, 829 

general  nature  of  this  jurisdiction, 880 

collaterally  appellate, 880 

extent  of  it, 881 

limited  grounds  of  inquiry, 881 

general  rule, 882 

what  defects  cognizable, 882 

such  only  as  render  process  void, 888 

mere  error  or  irregularity  does  not  invalidate  it  when  ques- 
tioned collaterally, 884 

limited  by  superior  rights  of  other  acting  jurisdictions, 836 

a  rightful  jurisdiction  first  begun  not  to  be  arrested  except 
by  a  court  possessing  strictly  appellate  or  corrective 

jurisdiction  in  the  particular  case, 836,  886 

habeas  corpus  not  designed  to  frustrate  due  course  of  jus- 
tice  836,  847,  848 

relief  in  cases  of  error  or  irregularity  merely,  to  be  sought 
by  application  to  the  court  under  whose  process  im- 
prisonment held, 886 

practice  on  this  point : 

in  New  Jersey, 838 

South  Carolina, 839 

85 
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practice  on  this  point : 

in  Pennsylvania, 840,  344,  345 

Indiana, 345 

Massachusetts, 350 

corrective  jurii^ict ion  maff  he  exercued  by  appellate  court*,  but  not  by 

habeas  corpus, 351,  352 

by  certiorari,  as  ancillary  to  habeas  corpus,   853,  4<>5 

examinations  in  criminal  cases  obtained  by  certiorari, ....  353 
though  sometimes  allowed  to  be  read  under  habeas  cor])us, 

when  verified  by  affidavit, 354 

but  in  that  case  ]>ower8  of  the  court  not  the  same  as  under 

certiorari, 3r>0 

by  certiorari  and  habeas  corpus  as  a  writ  of  error, 855 

joint  action  of  the  writs, 856,  857 

defects  cognizable  under  them, 358 

presumptions  relating  to  jurisdiction, 807 

distinction  between  sui)erior  and  inferior  courts, 867 

application  of  distinction  in  different  states, 369 

rules  for  the  application  of, 870,  371 

apply  to  process  as  well  as  judgments, 3H2 

validity  of, 362 

must  be  jurisdiction  of  the  subject  matter, 362 

the  person, 363 

the  process, 364 

jurisdiction  must  be  exercised  in  the  mode  prescribed  by 

law, '.  8r)5 

varieties  of, 

general  warrants  void, 

decisions  on,  in  England, 371 

denounced  in  the  colonies, 372 

Otis  on  writs  of  assistance, 373 

constitutional  provisions, 128,  131,  373 

special  warrants, M74 

requisites  of,  .574 

must  liave  proi)er  direction, o74 

mu.'^t  describe  person  accused  by  name,  or  so  that  he 

may  be  identifietl, 375 

must  state  otience  with  reasonable  certainty,,  ....  .•!7r»-3t<2 
not  surticient  to  merely  state  the  class  before  indict- 
ment,   37U,  390 

suliicient  after  indictment, J»l«l 

need  not  have  j)recision  of  indictment, 388,  3i»0 

cause  for  arrest  to  be  supported  by  oath  or  affirmation,  376 

383-3'.a 

and  this  oujjht  to  appear  on  face  of  warrant, :»85 

decision  to  the  contra r>*  in  Virginia,  considered, 3.H.5 

should  have  apt  conclusion, 31*7 

should  be  signed, 398 

and  sealed, 3H0,  611 

orders  of  court, 

commitment,**    under,   may   be    without    warrant    in 

writing, 400 

authoritff  of  law, 

grounds  and    rules  for  arrests  without  warrant    in 

writing, 401,  403 

defective,  prisoner  not  always  to  be  disclutrged  absolutelu, 416 

609,610,011,  612 

regular,  prisoner  not  always  to  be  remanded, 427 
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Fage. 
QUEBEC  BILL, 

])arliainent  in  1774  refuse  to  exteud  privilege  of  habeas  corpus  to 

Canada, 119 

its  action  alarms  the  colonies, 120 

denounced  iu  Declaration  of  Inde(>eudeuce, 120 

RECOMMITMENT, 

after  discharge, 557,  561 

provisions  against,  in  the  act,  31  Car.  2, 557 

generally  adopted  in  U.  States, 558 

prisoner  may  he  re-arrest«d  on  new  process,  on  same  indictment,. ..  558 
decisions  on  this  point : 

in  Pennsylvania, 660 

Mississippi, 561 

New  York, 658,  569 

statute  of  New  York, 660 

RES  ADJUDICATA, 

order  determining  custody  of  infant  held  to  be,  in  New  York, 517 

Mr.  Justice  McLean's  opinion, 667 

current  of  authority  against  the  doctrine, 567 

tendency  of  recent  cases, 566,  669 

See  "WlilT  OF   ERROR. 

RETURN, 

general  nature  of, 239 

must  be  made  without  delaj', 289 

may  be  postponed  on  good  cause  sho^vn, 240 

niciv  be  enforced  by  attachment, 240 

form  of. 242 

General  reqiimtea  of, 243 

production  of  the  body,  243 

disability  from  want  of  possession,  custody  or  |)Ower,  244,  246 

disability  from  sickness  of  prisoner, 253,  264 

iu  such  CAses  court  may  order  that  suitable  i>er80DS  may 

have  access  to  prisoner, 258 

court  may  in  such  cases  hear  the  habeas  con)US  case  in  the 
prisoner's  absence  in  Indiana.  Alabama,  Arkansas, 

Maine,  Massachusetts  and  Ohio, 269 

reasons  of  detention  sometimes  received  without  produc- 
tion of  body, 264 

statement  of  the  cause  of  caption, 266 

statement  of  the  cause  of  detention, 256 

detention  may  be  by  public  or  jirivate  authority, 256 

if  by  warrant  in  writing  that  must  be  set  forth, 266 

if  by  warrant  of  law  not  in  writing,  or  by  private  authority, 
the  facts  relied  on  to  warrant  the  detention  to  be  set 

forth, 267 

certainty  in,    259-261 

amendment  of,  262 

verification  of, 268 

evasive,  attachment  for, 246-252 

elTect  of,  at  common  law, 263-276 

eflectof,  in  the  United  State.s, 277 

in  tlie  feedral  courts, 277,  279 

in  the  state  courts, ■ 279 

statutory  provisions  relating  to : 

in  Pemisylvania, 280-288 
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EETURN, 

statntory  provisions  relating  to : 

in  Ohio, 288 

in  Alabama,  Virginia,  Florida, 284 

in  Massachusetts,  Mississippi,  Delaware,  Missouri  aud  Ar- 
kansas,       285 

in  New  Jersey,  Maine,  Kentucky,  Indiana,  New  York,  287-290 

SEAL, 

necessary  to  warrant, 399,  611 

See  Process. 

SUMMARY  CONVaCTIONS, 

use  of  cetiorari  in  such  cases, 404,  405 

rules  of  construction  applicable  to, 405 

general  nature  and  requisites, 406 

what  the  record  must  contain, 407-410 

SUPERIOR  COURTS, 

presumptions  in  favor  of  jurisdiction  of, 867 

Su  Pbocebs. 
SLAVE, 

fugitive  may  be  arrested  and  surrendered, 634-664 

See  Extradition. 

habeas  corpus  sometimes  granted  to  master  in  free  states,  to  enable 

him  to  recover  slave, 551 

grounds  of  this  practice  considered, 551 

opinion  of  Lewis,  C.  J., 551 

not  satisfactory, 551 

if  granted,  slave  to  be  allowed  usual  privilege  of  infants 

as  to  choice  of  custody, 551 

WARRANTS, 

See  Process;  Extradition. 

WRITS  OP  ASSISTANCE, 

in  the  colonies, 372 

See  Process. 

WRIT  OF  ERROR, 

whether  it  lies  to  an  order  in  habeas  corpus,  an  unsettled  question 

in  England, 662,  50.5 

state  of  the  authority  in  the  United  States, 5r>G-AG8 

tendency  of  recent  cases, 56i»,  570 

statutory  provisions  relating  to,  in   New  York,  Virginia,   Florida, 

South  Carolina,  Mississippi,  Texas  and  Ohio, 568 

See  Res  adjudicata. 

WRIT  OF  HABEAS  CORPUS  AD  SUBJICIENDUM, 

general  nature  of, ....  :    143 

distinction  from  other  writs, 144,  233 

origin  of, 144,  145 

peculiar  to  English  aud  American  law, ^  146 

interdict,  de  homine  libero  cxhibcfido,  of  the  civil  law, *  145 

process  of  the  Spanish  law,  "  manifestatioHy^^ 140 

form  of  habeas  corpus  at  common  law, 232 

in  Ohio  and  other  states, 236 
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Page. 
WRIT  OF  HABEAS  CORPUS  AD  SUBJICIENDUM, 

sliould  run  iu  the  name  of  the  state, 284 

to  whom  directed, 284 

to  any  one  imposing  the  restraint  or  participating  in  it,  284,  285 

statutory  provisions  relating  to,  in  Ohio, 286 

in  Massachusetts,  Maine,  Kentucky,  Indiana  and  Alabama,  286 

service  of, 287 

evasion  of  service  by  concealing  the  prisoner, 287 

effect  of  in  Maine,  Mas&Achnsetts,  Delaware,  Indiana,  Ar- 
kansas, Alabama, 287 

Substituted  service  in  Louisiana  and  Indiana, 287 

how  proved, 288 

use  of  in  cases  of  private  restraint, 460 
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